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OVERVIEW

This report contains the Commission’s recommendations to the President under section 1205 of
the Omnibus Trade and Competitiveness Act of 1988 (the Act) (19 U.S.C. 3005) for changes to chapter
64 of the Harmonized Tariff Schedule of the United States (HTS).1  The report includes a summary of the
information on which the recommendations are based, a probable economic effect statement, and copies
of written views received from Federal agencies and other interested parties.  The Commission is
submitting this report in response to a letter from the Department of the Treasury dated January 15, 2010. 
In the letter Treasury requests that the Commission consider and recommend changes to HTS chapter 64,
and an additional U.S. note, pertaining to “certain footwear featuring outer soles of rubber or plastic to
which a layer of textile material has been added.”  The letter states that “the suggested measures would
promote the uniform application of the Harmonized System Convention as well as alleviate unnecessary
administrative burdens.”  A copy of the Treasury letter is included in appendix A of this report.   

Section 1205 of the Act requires the Commission to keep the HTS under continuous review and
periodically to recommend to the President, subject to certain limitations, such modifications to the HTS
as the Commission considers necessary or appropriate.  In formulating its recommendations, the
Commission must provide notice of “proposed” recommendations and solicit and consider the views of
interested Federal agencies and the public.  The Commission must submit its recommendations in the
form of a report that includes (1) a summary of the information on which the recommendations are based,
(2) a statement of the probable economic effect of each recommended change on any industry in the
United States, and (3) a copy of all written views submitted by interested Federal agencies and a copy or
summary, prepared by the Commission, of the views of all other interested parties.2

In response to the request letter, the Commission instituted an investigation under section 1205 of
the Act and published a notice to that effect in the Federal Register on April 13, 2010 (75 F.R. 18882). 
In that notice, the Commission announced that it would post on the Commission’s website a preliminary
report containing proposed recommendations by May 28, 2010.  The Commission asked other Federal
agencies and interested parties to file written views by June 25, 2010.  The Commission initially indicated
that it would transmit its report to the President by July 12, 2010, but subsequently announced that it
would delay transmittal to August 9, 2010, to allow more time to consider the matter, including written
views submitted by interested parties (see notice published in the Federal Register of July 19, 2010 (75
F.R. 41891)).  Copies of the Federal Register notices are included in appendix A.

In addition to the request letter (noted above), appendix A to this report contains WCO
Classification Opinions and Federal Register notices pertaining to the investigation.  The HTS
modifications we recommend are set out in appendix B.  Correlation tables between present and
recommended HTS subheadings are found in appendix C (sorted by proposed HTS subheading) and
appendix D (sorted by current HTS subheading)).  Appendixes E through N present the views filed by
interested parties and Government officials during both phases of this investigation.

The Commission is posting this report on its website
(http://www.usitc.gov/tariff_affairs/modifications_hts.htm).  Should further information be developed

1 This Act, Public Law 100-418, approved the implementation of the HTS and repealed the former Tariff Schedules of
the United States, effective as of January 1, 1989.

2 The Commission’s recommendations in previous investigations in this series have largely involved conforming the
HTS with amendments made to the HS nomenclature structure or the classification of goods thereunder, following actions of the
World Customs Organization (WCO).  The HS amendments involved in such prior investigations under section 1205 were issued
by the WCO to take effect in 1991, 1996, 2002, and 2007.  Another investigation under this statute, investigation No. 1205-7,
deals with HS amendments scheduled for implementation on January 1, 2012.  The proposed modifications to the HTS involved
in that investigation were set out in the Commission’s final report of June 2010 (Publication 4166).



before the President proclaims HTS modifications, such as during any hearing and consultations USTR
may conduct, in discussions USTR may conduct with any supplying country, or during the Congressional
layover period, the Commission could provide appropriate assistance or make further recommendations. 
The Commission’s investigation will remain open to allow it to address any such matters.

RECOMMENDATIONS AND PROBABLE ECONOMIC EFFECT FINDING

The Commission’s recommendations address three issues with respect to the subject footwear: 
the language to be used in a proposed additional U.S. note to chapter 64; the creation of, and article
descriptions and duty rates in, proposed tariff rate lines; and the possible need for additional tariff rate
lines to continue existing duty treatment.  On the basis of the information available, including Treasury’s
request letter and submissions from U.S. Customs and Border Protection (CBP), the U.S. Department of
Commerce, and other interested parties,3 the Commission makes the following recommendations:

(1) with respect to the additional U.S. note proposed by Treasury, that the President proclaim
the note as proposed;

(2) with respect to the tariff rate lines proposed by Treasury, that the President proclaim the
proposed rate lines, but that the article descriptions be modified as shown in appendix B
to this report, in order to clarify product coverage; and

(3) with respect to additional tariff rate lines requested by interested parties, that no
additional tariff rate lines be created as requested by the interested parties based on the
information provided by the requesting parties for our inquiry.  

The Commission finds that the proclamation of these modifications would have little or no economic
effect on any industry in the United States.

The Commission’s reasons in support of these recommendations and the probable economic
effect finding are set forth below.

BACKGROUND

I. THE HARMONIZED SYSTEM CONVENTION

Subtitle B of title I of the Omnibus Trade and Competitiveness Act of 1988 (the 1988 Act)
approved the United States’ accession to the International Convention on the Harmonized Commodity
Description and Coding System (the Convention), which was completed in Brussels on June 14, 1983,
under the auspices of the Customs Cooperation Council.4  The Convention established a standardized

3 The interested parties raised issues regarding Treasury’s proposed note and tariff lines.  Party comments on the note
concerned the clarity of standards, potential difficulty of administration, and the need for further distinctions (between indoor
and outdoor footwear and the methods used to attach textile materials).  Several parties criticized Treasury’s proposed tariff lines
for allowing footwear having less than the greatest surface area made up of textile materials to obtain the lower duty rates that
would be carried forward.  The parties also requested additional tariff lines to preserve duty rate neutrality.  These issues are
addressed below. 

4 The Customs Cooperation Council (CCC) was renamed the World Customs Organization (WCO) in 1994; although it
is still referred to in legal documentation as the CCC, it is commonly referred to now as the WCO.
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tariff nomenclature for goods in trade,5 the purpose of which  is to facilitate international trade through
the use of a single nomenclature structure for the description, classification, and coding of imports and
exports of the contracting parties.  This nomenclature, under the requirements of the Convention, assists
in the collection, comparison, and analysis of international trade statistics.  Article 3 of the Convention
requires each contracting party to use the HS nomenclature as the basis of its customs tariff nomenclature
and publication of foreign trade statistics and to apply the general rules for the interpretation of the
nomenclature in classifying goods.

The Convention created the Harmonized System Committee (HSC), made up of representatives
of all the contracting parties to the Convention.  Among the HSC’s functions is the preparation of
recommendations for achieving uniform interpretation of the HS nomenclature by the members and for
keeping the HS product categories current, taking into account technological developments and changing
patterns in international trade.  These recommendations are issued as amendments to the Convention,
especially to the HS annex, and may be reflected in one or more related publications of the WCO, notably
the Explanatory Notes to the HS and the Compendium of Classification Opinions, on which the
contracting parties rely for guidance in the understanding of the nomenclature.  While the Explanatory
Notes and Compendium are helpful and authoritative sources of such information, they are not legally
binding on the contracting parties.

The amendments to the HS recommended by the WCO generally arise in two contexts: (1) the
HSC’s actions on classification questions or disputes initiated by members, and (2) the work of the
Review Sub-Committee (RSC), when its recommendations are subsequently approved by the HSC and
ultimately by the WCO.  The RSC was established in 1990 by the HSC to review the HS nomenclature on
a regular basis and to consider possible changes needed to keep it current with changes in technology and
trade patterns.  These recommended amendments are set forth in a document presented to the contracting
parties to the Convention under the process set forth in Article 16 to the Convention.  Most of the
amendments set forth in the WCO’s Article 16 recommendation6 were addressed by investigation No.
1205-7, concerning RSC proposals that resulted from its most recent review cycle.

Pursuant to Article 16, amendments to the HS that have been recommended to members by the
WCO are deemed to be accepted 6 months after the date of notification of the recommendation by the
Secretary General, provided that there is no objection outstanding before the WCO at the end of this
period.  By agreement of the members, any amendments to the Explanatory Notes or to the Compendium
of Classification Opinions are deemed to be accepted when no objection is notified within 3 months of
HSC approval.

II. EXECUTIVE AUTHORITY

Section 1206 of the 1988 Act (19 U.S.C. 3006) authorizes the President to proclaim certain types
of modifications to the HTS, on the basis of the Commission’s recommendations under section 1205 of

5 The annex to the Convention contains the Harmonized Commodity Description and Coding System, commonly
referred to as the Harmonized System or HS, which includes the HS structured nomenclature, rules of interpretation, and legal
notes.  The 1988 Act implemented the HTS, which incorporates the structure of the HS nomenclature.

6 Article 16 of the HS Convention sets out the procedures for amending the Convention and its HS annex, including
provisions for contracting parties to notify the WCO Secretary General of objections to any recommended amendment.  A copy
of the WCO recommendation of June 26, 2009, which is the source of the amendments proposed to the HTS in investigation No.
1205-7, can be found on the Commission’s website, http://www.usitc.gov/tariff_affairs/modifications_hts.htm. 

3



the 1988 Act, including changes needed to bring the HTS into conformity with proposed WCO
amendments of the HS nomenclature.  The Commission is directed by section 1205(a) to keep the HTS
under continuous review and to recommend appropriate modifications to the President whenever
amendments to the HS nomenclature are adopted by the WCO and as warranted by particular
circumstances:

“[The Commission] shall recommend to the President such modifications
in the Harmonized Tariff Schedule as [it] considers necessary or
appropriate–

(1) to conform the [HTS] with amendments made to the
Convention;7

(2) to promote the uniform application of the Convention
and particularly the Annex thereto;

(3) to ensure that the HTS is kept up-to-date in light of
changes in technology or changes in patterns of
international trade;

(4) to alleviate unnecessary administrative burdens; and

(5) to make technical rectifications.”8

Section 1205(d) provides that the Commission cannot recommend a modification to the HTS
unless the change (1) is “consistent with the Harmonized System Convention or any amendment thereto
recommended for adoption;” (2) is “consistent with sound nomenclature principles;” and (3) “ensures
substantial rate neutrality.”  Any modification that would change a rate of duty “must be consequent to, or
necessitated by, nomenclature modifications that are recommended under this section.”  Finally, the
recommended modifications “must not alter existing conditions of competition for the affected U.S.
industry, labor, or trade.”

Section 1206 of the 1988 Act authorizes the President to proclaim modifications to the HTS, on
the basis of recommendations by the Commission under section 1205, if he determines that the
recommended changes are in conformity with U.S. obligations under the HS Convention and do not run
counter to the national economic interest of the United States.  The modifications can be proclaimed only
after the expiration of a layover period of 60 legislative days that begins on the date the President submits
a report to the Committee on Ways and Means of the House of Representatives and to the Committee on
Finance of the Senate; the report must enumerate the proposed modifications and the reasons for making
them.  Under the terms of the 1988 Act, such proclaimed modifications cannot become effective before
the 30th day after the implementing proclamation is published in the Federal Register.

7 Under the terms of article 2 of the HS Convention, the nomenclature annex is a part of the Convention, and a
reference to the Convention is deemed to include a reference to the annex.

8 Section 1202(6) of the 1988 Act limits the scope of “technical rectifications” to include clerical or typographical
errors that do not affect the substance or meaning of the text, such as errors in spelling, numbering, punctuation, or indentation
and also to inadvertent errors (including inadvertent omissions) in cross-references between headings, subheadings, or notes, as
well as to similar errors.  The Commission recommends, wherever possible, appropriate conforming changes in legal notes or
other provisions of the HTS, primarily to replace superseded heading or subheading references with the corresponding new
references.
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MODIFICATIONS TO THE HTS REGARDING CERTAIN FOOTWEAR

I. GENERAL CONSIDERATIONS

The duty rates set forth in the proposed tariff subheadings in appendix B are those which are
scheduled to be in effect as of January 1, 2011.  Though they are not labeled as such in appendix B, the
three tariff rate columns coincide with column 1-general, column 1-special, and column 2, as they appear
in the HTS.  If and when a proposed new HTS subheading represents the combination of two or more
existing HTS subheadings with differing column 1-general duty rates, the proposed general rate for the
new subheading is based on that for the existing subheading or subheadings that account for a
preponderance of the trade under the proposed new subheading.  Any staged duty-rate reductions that
have already been established by Presidential proclamation (e.g., as a result of bilateral, regional, or
multilateral trade agreements) for existing HTS provisions would continue to be applied on and after the
implementation date as appropriate under the recommended new provisions.9  Further, the duty rates
shown may be subject to change as a result of legislation or proclamations that may take effect between
the time that the Commission submits its final report to the President and the eventual implementation
date; such changes would be incorporated in any final implementing proclamation before it is submitted
to the President for signature.

It should be noted that it would be possible for specific footwear articles that may be affected by
CBP’s interpretation of any new note eventually proclaimed for chapter 64 to be classifiable in existing
subheadings under headings 6401 through 6404, where the duty rate would be the same as the prior duty
treatment afforded by CBP.  In such instances, no separate provision would be needed in chapter 64, and
the tables in appendixes C and D would not reflect this situation.  As discussed later in this report, the
objective of section 1205 is to avoid duty rate changes, whether higher or lower than existing duty
treatment, and the Commission relies upon CBP and importers to identify instances where such changes
might arise.  Finally, although the amendments to the HTS that would be proclaimed by the President deal
only with legal amendments to the HTS (i.e., those at the 8-digit level), this report also includes, as
reference information, projected 10-digit statistical reporting numbers that are expected to carry over from
the HTS version likely to exist at the time the recommended amendments are proclaimed by the
President.10  It is hoped that including both the legal and statistical changes in appendix B and the
correlation tables in appendixes C and D is helpful to readers of this report, but no new statistical
categories are proposed in this report.
II. CLASSIFICATION OF FOOTWEAR IN THE HTS

The following paragraphs set forth a summary of the characteristics at issue with regard to the
subject footwear, explain the intent of the proposed HTS modifications, and indicate the changes (and the
reasons therefor) with respect to the proposed HTS subheadings set forth in the request letter.  Editorial
and formatting adjustments are also briefly noted.

9As a result of any HTS modifications the President may proclaim, revised staged rate reductions for pertinent
provisions will also be proclaimed.  The one- or two-letter alphabetical symbols in the middle column of duty rates (representing
the column 1-special duty rate column in the HTS) are explained in detail in the general notes at the beginning of the HTS.  See
HTS general note 3(c)(i), which may be found on line at http://www.usitc.gov/tata/hts/bychapter/index.htm, and subsequent
general notes for the requirements of individual preferential duty programs.

10 Statistical reporting numbers appear in appendix B, in italics, directly beneath the 8-digit legal lines to which they
belong.  The units of quantity specified in the HTS for the reporting of goods in trade are omitted from the appendix.  See the
Preface to the HTS for an explanation of these nonlegal provisions and the administrative process concerned.
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In general, imports of footwear into the United States are classified in HTS chapter 64.11  
Headings 6401 through 6405 of the HTS categorize footwear according to the constituent material of the
outer sole and that of the uppers, with heading 6405 covering “other footwear” not described in the first
four headings of the chapter.  Other physical characteristics, such as whether the footwear is waterproof
or covers the ankle, determine narrower product groupings at the 6-digit HS level, and still other features
(such as whether the footwear incorporates a protective metal toe cap) are specified at the U.S. tariff rate
line or 8-digit level.  Duty rates on footwear range from free to 48 percent ad valorem; many tariff rate
lines for footwear with outer soles of rubber or plastics have column 1-general duty rates of 37.5 percent
ad valorem or of 90 cents per pair plus 37.5 percent ad valorem.  Footwear with outer soles of textile
materials generally falls in heading 6405, at column 1-general rates that range from 2.5 percent to 12.5
percent ad valorem.

Note 4(b) to chapter 64 of the HTS provides that, in classifying footwear in provisions that
specify the constituent materials of the outer sole, classification is to be determined by “the material
having the greatest surface area in contact with the ground, no account being taken of accessories or
reinforcements such as spikes, bars, nails, protectors or similar attachments.”  This note is an international
or HS note directly controlling classification under all five of the pertinent headings noted above. 
Customs and Border Protection (CBP) has issued a number of rulings holding that a textile material
applied to the surface of an outer sole otherwise made of rubber or plastics is considered the
determinative constituent material under note 4(b) when the textile material covers the majority of the
outer sole in contact with the ground.  As noted in Treasury’s letter, these rulings serve as the impetus for
the request letter, which lays out the history of the classification questions about the subject footwear and
thereby indicates the reasons for the request.

III. DECISIONS OF THE WCO’S HARMONIZED SYSTEM COMMITTEE

A United States request to the WCO’s HSC led the HSC to consider the classification of three
specific examples of footwear having rubber/plastics outer soles with varying added textile components
and ultimately to issue formal amendments to the Compendium of Classification Opinions.12  These
opinions, adopted by the WCO, are included in appendix A.  Classification Opinion 6405.20/1 involved a
shoe having a textile upper and an outer sole of rubber, 52 percent of the surface of which was covered
with a textile flock partially embedded in the rubber.  For the first footwear sample, the textile material
was found to be the constituent material of the outer sole having the greatest surface area in contact with
the ground and thus controlling its classification in heading 6405.  A different outcome with respect to the
other two samples resulted in Classification Opinions 6404.19/1 and 6404.19/2, in which textile material
was held not to be the constituent material of the outer sole for classification purposes.  The General
Explanatory Note to chapter 64, amended to take into account these Classification Opinions, elaborates
on how the measurement of surface materials is to be accomplished and which elements (treated as
accessories or reinforcements, as referenced in note 4(b) to the chapter) are to be ignored.13

  

11 See HTS chapter 64 at the Commission’s web site,
http://www.usitc.gov/publications/docs/tata/hts/bychapter/1001c64.pdf for complete text.

12 See Annex O/19, Doc. NC0938B3b (HSC/35 – Report); Annex F/2, Doc. NC1004E1b (HSC/36 – Report); and
Annex O/16, Doc. NC1059B2b (HSC/37 – Report), and appendix A to this report.

13 GEN 64(C), Harmonized System Explanatory Notes 2007, vol. 3, as amended at the HSC’s 37th session, reads in
pertinent part as follows:  “In determining the constituent materials of the outer sole, no account should be taken of attached
accessories or reinforcements which partly cover the sole . . . .  These accessories or reinforcements include spikes, bars, nails,
protectors or similar attachments (including a thin layer of textile flocking . . . or a detachable textile material, applied to but not
embedded in the sole).”
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IV. PROPOSED ADDITIONAL U.S. NOTE 5 TO CHAPTER 64

A. Treasury Proposal

In its request letter, Treasury proposed the adoption of the following additional U.S. note to
chapter 64 of the HTS:

For the purposes of determining the constituent material of the outer sole pursuant to Note 4(b) of
this Chapter, no account shall be taken of textile material which do not possess the characteristics
usually required for normal use of an outer sole, including durability and strength.

According to Treasury, this note was drafted “to clarify that textile materials that do not possess the
characteristics usually required for normal use of an outer sole (e.g., durability, strength, etc.) should not
be taken into account for classification purposes when added to an outer sole.”14  In support, Treasury
stated the WCO’s Opinions do not provide a sufficient basis to apply note 4(b) to chapter 64.  Treasury
indicated that the additional U.S. note would allow CBP to classify the subject footwear based on
“whether the layers of textile materials possess the characteristics usually required for normal use of an
outer sole, such as durability or strength.  Those which do not should be considered accessories and
reinforcements and should not be taken into consideration for classification purposes.”15  The additional
U.S. note, according to Treasury, would provide the appropriate standard for deciding whether particular
textile materials on an outer sole should be considered “accessories or reinforcements” as provided in
note 4(b) and, thus, would ensure that footwear is classified in accordance with the HS and the WCO
Classification Opinions.16

B. Views of Interested Parties

In response to the Commission’s request for public comments, the following interested parties
submitted written views addressing Treasury’s proposed additional U.S. note:

American Apparel & Footwear Association (“AAFA”)
Rubber and Plastic Footwear Manufacturers Association (“RPFMA”)
Pro Line Manufacturing Company (“Pro Line”)
Footwear Distributors and Retailers of America (“FDRA”)
E. S. Originals (“ESO”)
C. P. International Corporation (“CPI”)
U.S. Customs and Border Protection (“CBP”)

In addition, three other submissions were received in support of the views of those submitters listed
above, as follows:

National Retail Federation (“NRF”), in support of comments by AAFA and FDRA
Members of Congress, in support of comments by RPFMA
U.S. Department of Commerce, in support of Treasury’s proposal.

The written submissions of all interested parties are set out in appendixes E through N of this report.

14 Treasury request letter, p. 3 (see app. A).
15 Ibid.
16 Ibid.
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Submissions from RPFMA (supported by Members of Congress) and CBP supported the text as
proposed by Treasury in its request; RPFMA also offered alternative texts.  Certain other parties (AAFA,
FDRA, ESO), supported the note, in principle, but subject to modifications.

AAFA and FDRA indicated that CBP, when applying the new note, should distinguish between
footwear for indoor use and that for outdoor use.  AAFA also indicated that the note focused on a
standard for classification at the heading level, but was not relevant to classification at the subheading
level.

AAFA and CPI indicated that CBP should adopt a clear and simple standard to measure
“durability and strength” and to clarify what is meant by “normal use.”  ESO supported this view and
suggested that the “Martindale Abrasion test (SATRA method #31)” could be used for this purpose.  ESO
also indicated, however, that textile materials that are molded into or embedded in the sole should not be
subject to testing.
 

Pro Line, on the other hand, disagreed with the requested note, indicating that it represented “a
substantive departure from prior practice,” introduced vague standards that would be difficult to
administer, and would require CBP to monitor the condition of the sole after importation.  ESO also
expressed concern about monitoring the footwear after importation.

C. Commission Recommendation

As indicated above, the Commission recommends that the President proclaim the note as
proposed by Treasury.

D. Discussion and Analysis 

The request letter received from Treasury proposed a new additional U.S. note that would provide
explicit direction to ignore non-durable textile materials in applying note 4(b) to chapter 64.  The
Commission examined the proposal during the preliminary phase of this report and concluded that,
although it would be useful to incorporate in the HTS the substance of the Classification Opinions and the
General Explanatory Note, questions would likely be raised about the meaning and scope of the language. 
Written views received during both phases of this investigation suggested that, at least for some interested
parties, there would still be difficulty in classifying footwear or predicting how CBP might rule on
particular footwear articles should the requested note be proclaimed.

The request letter states that, in Treasury’s view, the Explanatory Note and the WCO’s opinions
do not provide “an adequate distinction” between textile accessories and reinforcements that are to be
ignored and those textile additions or layers that are to be taken into account in measuring the materials
on the outer sole.  The proposed additional U.S. note 5 to chapter 64 as set forth in the request letter is
intended to do so, but it would likely require new interpretive decisions for many types of footwear, given
that key words in the proposed note are not defined.  The proposed note would provide for a “normal use”
requirement relating to the footwear, under which textile materials not contributing to durability or
strength, or potentially other characteristics, required during normal use of an outer sole would be ignored
in determining the constituent material of the outer sole for classification purposes.  The use of the words
“an outer sole” in the requested note may be construed to mean that, if the textile materials in question,
when a particular shoe is examined upon entry, would be non-durable for any outer sole, and not the outer
sole of the particular shoe, then those textile materials are intended to be ignored in determining which
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constituent material determines classification.  As a result, it would seem possible that a given textile
material might be durable for a particular shoe–such as one that might normally be worn indoors–but
would still be disregarded because it is not durable on a shoe normally worn outdoors.

The application of such a standard to footwear covered by various existing CBP rulings would
result, according to the Treasury request letter, in the reclassification of some footwear from HS heading
6405 to other provisions of chapter 64, necessitating the insertion of new subheadings to continue existing
duty treatment.  Such reclassification would be consistent with WCO Classification Opinions 6404.19/1
and 6404.19/2.  As set forth in the request letter, the proposed note and corresponding subheadings are
aimed at giving substance to the HS terms “accessories or reinforcements” for purposes of classifying
footwear in chapter 64 of the HTS.17  

After examining the proposals and submissions from interested parties in the preliminary phase of
this investigation and the concerns raised about the ambiguity of the requested language, the Commission
initially proposed what it considered to be a preferred approach in a revised legal note basing
classification upon the existence of physical characteristics and not their absence.  Thus, instead of the
additional U.S. note language set forth in the request letter, the proposed recommendations as set forth in
the preliminary report suggested a positively worded alternative, as follows:

“For purposes of determining the constituent material of the outer sole pursuant to note 4(b) to
this chapter, applied textile materials possessing the characteristics required for the durability of
an outer sole during normal use shall be taken into account.”

Parties commenting on this alternative language generally did not support the Commission proposal.  One
interested party18 stated that words such as “applied” might not be susceptible of consistent meaning, and
others suggested using the word “affixed” instead.  Some parties suggested that the alternative language
offered by the Commission did not go far enough (advocating that “normal use” should be qualified on
the basis of whether a particular footwear article might be intended for indoor or outdoor use),19 while
others noted above simply indicated a preference for Treasury’s language20 and/or indicated that it
corrected a situation in which foreign producers had designed footwear to obtain a lower duty rate.21  The
Commission has decided to withdraw its proposed alternative version of the note.  As discussed more
below, the Commission has considered the concerns raised by the parties.  The Commission recognizes
that the requested language is not without problems but has concluded that it is the most workable
solution.

Several of the interested parties submitting views to the Commission,22 as well as all Federal
entities and officials, supported Treasury’s request in both the preliminary and the final phases of this
investigation, as noted above.  However, some submissions (as summarized above) advocated that

17 Treasury request letter (see app. A, p. 3).
18 ESO (see app. G).
19 Submissions from AAFA, FDRA, and NRF (see appendixes E, H, and I, respectively).
20 Submissions from AAFA, FDRA, NRF, RPFMA, CBP, Members of Congress, and the U.S. Department of

Commerce (see app.  E, H, I, and K through N, respectively).
21 One submission referenced U.S. Supreme Court cases that recognize “that an importer is free to arrange for the

configuration of its merchandise in such fashion as to insure, at the time of importation, the most beneficial tariff treatment
available.”  Submission by Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP on behalf of Pro Line Manufacturing Co.,
Wayne, NJ, June 23, 2010, pp. 5-6 (see app. J to this report).

22 AAFA (see app. E, p. 2); RPFMA (see app. K, p. 1); FDRA (see app. H, p. 3); NRF (see app. I, p. 1).
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language should be added to Treasury’s note language to define the terms “durability” and “strength” or
to establish a standard for measuring these characteristics,23 while another sought a distinction based on
whether particular footwear is designed for indoor or outdoor use.24  ESO indicated that Treasury’s
requested note language should be modified to exclude from the scope of the new note all footwear with
textile materials embedded in the outer sole, in order to comply with the WCO’s decisions.25

Certain comments in both phases of this investigation pointed out that Treasury’s proposed note
had not provided definitions or suggested what standard CBP should apply with respect to “durability and
strength.”26  Other submissions raised narrower concerns about Treasury’s language, saying that the
standard might be interpreted to mean that imported footwear of interest to them that has been treated as
classifiable in heading 6405 (both by the WCO and CBP) would at some point in the future be excluded
from that heading in the course of interpretive rulings, despite the language of the Explanatory Note.  The
legal note as requested by Treasury was also criticized as “applying a standard that would measure the
ongoing condition of the article after importation.  Put another way, the proposal would extend the status
of ‘condition as imported’ to some indeterminate period thereafter.”27  Last, one party stated that the
provisions as set out in the request letter did not reflect the WCO’s opinions on the subject footwear.28

At least three submissions29 cited the ambiguity inherent in the terms “normal use” and “including
durability and strength” in the new note; these submissions sought bright-line tests or some extrinsic
standard to specify how the requested note would be applied.  These submissions did not, in the
Commission’s view, offer a practical solution to the concerns raised therein.  Moreover, the Commission
is not in a position to recommend specific testing regimes in this regard.  CBP has legal authority to rule
on the meaning and application of the HTS, unless Congress itself enacts specific criteria.  Furthermore,
importers can administratively protest Customs’ tariff treatment of footwear imports when they believe
that shipments have been improperly classified.

Both Treasury and CBP indicated that the proposed legal note, as set forth in the request letter,
would provide a legal basis in the HTS to delineate which footwear is in their view not appropriately
classified in heading 6405.  While based upon the WCO classification decisions, the requested note
language may be viewed as going beyond the wording of the Classification Opinions (which held that
textile materials constituting accessories or reinforcements are to be disregarded in an analysis under note
4(b) to chapter 64), in that it adds criteria not specified in that opinion–namely, “normal use” (as a post-
entry criterion) and “durability and strength.”  However, this interpretation is a matter of U.S.
Government policy in which the Commission does not play a role, and the Commission confines its
comment in this regard to pointing out this potential issue.  The written views received in this case did not
provide a basis for developing alternative language to that requested by Treasury.  Based on the record in
this investigation, the Commission recommends the note language proposed in Treasury’s request letter.  

Some interested parties may find this approach inadequate.  One interested party, ESO, imports
footwear made using a process that embeds textile materials in the rubber or plastic outsole when that

23 AAFA (see app. E); C. P. International Corporation (CPI) (see app. F, p. 2); NRF (see app. I, pp. 1-2).
24 FDRA (see app. H, p. 3).
25 ESO (see app. G, pp. 11-13).
26 Submissions from CPI and Pro Line (see app. F and J).
27 Submission from Pro Line (see app. J).
28 Ibid.
29 AAFA, CPI, and Pro Line (see app. E, F, and J, respectively).
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outsole is molded, but that process allows these materials to make contact with the ground in a way that is
measurable for purposes of note 4(b) to chapter 64.30  Such footwear has previously been classified in
heading 6405 and appears to be within the WCO opinion that classified certain textile bottom footwear in
heading 6405.  However, the interested party has expressed concern that its footwear would not in fact be
consistently classified in that heading under the request letter’s tariff provisions.  CBP has stated its view
that the footwear it has examined to date would continue to be classified under heading 6405.  For the
present, no modifications in the requested note language seem justified based on this party’s written
views, given that it appears this footwear, even if reclassified, would continue to be subject to the current
duty rates under the Commission’s recommendations.  

Other footwear imported by some interested parties appears to have various textile materials or
fabrics applied to the outer sole in different ways or quantities.  While it is not clear whether all such
footwear has textile materials that might be considered non-durable under the proposed legal note, it
would appear that the intent of the request is to shift footwear with arguably “flimsy” textiles out of
heading 6405 but to classify them in subheadings that would have identical rate treatment.  The
Commission’s recommendations for the pertinent additional U.S. note would allow this footwear to be
classified in a manner that reflects international practice under the HS, but at existing duty rates.

V. NEW TARIFF LINES PROPOSED BY TREASURY

A. Treasury Proposal

In its request letter, Treasury proposed fourteen new 8-digit tariff rate lines for footwear that, in
its view, would be reclassified from heading 6405 into other headings of chapter 64 by virtue of the new
additional U.S. note.  Treasury indicated that these changes “will ensure that footwear featuring outer
soles of rubber and plastics with a layer of textile material added to the surface area of the outer sole will
promote, in a rate neutral manner, uniform application of the Harmonized System Convention while
mitigating the administrative burden” resulting from the General Explanatory Note.31  Treasury indicated
that it based its request on known trade in footwear that had been the subject of rulings or was identified
sufficiently in liquidated entries available from CBP.32

B. Views of Interested Parties

The Commission received views from several interested parties that addressed Treasury’s
proposed tariff lines.  AAFA indicated that two superior text provisions (descriptive categories followed
by a colon, subordinate to which two or more tariff rate lines appear) were needed with particular
language, one under heading 6402 and one under heading 6404.  This language would limit subordinate
tariff lines to cover only footwear having textile materials in greatest surface area in contact with the
ground.  AAFA indicated that the proposed note would control classification at the heading level but “is
not relevant to classification of subheading level.”33  

 Several  other parties supported the provisions shown in the request letter in general terms or
indicated support for AAFA’s views.34  Most interested parties, however, discussed the need for

30 ESO (see app. G).
31 Treasury request letter (see app. A, pp. 6-7).
32 See also submission from CBP (app. L).
33 FDRA (see app. H); NRF (see app. I).
34 AAFA (see app. E, pp. 2-3, submission of June 25, 2010).
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additional tariff rate lines but did not address the language of tariff article descriptions or the location in
chapter 64 of the rate lines requested by Treasury.  

C. Commission Recommendation

As indicated above, the Commission recommends that the President proclaim the tariff rate lines
proposed by Treasury, subject to the modifications to article descriptions set out in appendix B.

D. Discussion and Analysis 

In its request letter, Treasury proposed tariff subheadings with the article description, “Including
a layer described by additional U.S. note 5 to this chapter.”  Certain of the proposed provisions added
additional criteria so as to maintain duty treatment afforded to specific footwear (on the basis of the
constituent materials of the upper) in heading 6405.  The Commission has identified two problems with
the proposed language. 

 First, the footwear in question may not always have a perceptible “layer” (in the dictionary sense
of a stratum or measurable thickness of one substance either spread over a surface made of another
substance or included between two strata made of other substances).  Some footwear may have textile
materials sprayed or flocked onto the outer sole, but these materials may not cover the entire surface so as
to obscure any or all of the rubber, plastics, or other outer sole material.  The proposed legal note does not
define or describe how the textile materials would appear on the outer sole or specify that they must form
a “layer.”  Nor does it require the textile “layer” to be in contact with the ground–in apparent
contradiction with the intent of the note, which is to exclude some textile materials from the surface area
measurement contemplated by note 4(b) to chapter 64.  

Second, the proposed additional U.S. note instructs CBP to take no account of arguably “flimsy”
textile materials when determining the constituent material of the outer sole, but the requested language
does not in fact describe them, as noted above.  Given the uncertain nature of these materials and the
already complex structure of chapter 64, it seemed unlikely that the proposed article descriptions would
be consistently read as having an obvious meaning and coverage.  Nor did the intended scope of the new
subheadings seem to align clearly with the provisions of  the requested additional U.S. note.

The purpose of section 1205 is to provide for 8-digit subheadings that preserve substantial rate
neutrality and to describe the subject footwear that is to be reclassified in a sufficiently clear way to
inform importers of the intended scope of each provision.  Once an initial transition has occurred, whether
any particular shoe or boot that has been imported falls under an existing tariff rate line of heading 6405
or instead is shifted to a rate line with the same rate of duty under another heading in chapter 64, existing
duty treatment should be preserved in the provisions ultimately proclaimed with the proposed legal note. 
The Commission agrees with Treasury’s reliance upon liquidated entries and known trade as the
appropriate basis for the establishment of new tariff subheadings.  To that extent, Treasury’s request
would appear to maintain substantial rate neutrality. 

With respect to the article description for proposed tariff rate lines suggested by Treasury and
informally modified in an electronic message from CBP,35 the Commission is recommending alternative

35 Electronic mail from Myles B. Harmon, Director, Commercial and Trade Facilitation Division, U.S. Customs and
Border Protection, July 2, 2010, suggesting for each tariff rate line requested by Treasury the following article description:  
“Including textile material described by Additional U.S. Note 5 to this Chapter, provided that such textile material occupies the
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language that would, in the Commission’s view, more clearly align the tariff provisions with the language
of the legal note.  Treasury and CBP have acknowledged that the original request language for the article
descriptions did not reflect the fact that the footwear that has been allowed to enter under heading 6405 is
that where, of the constituent materials in contact with the ground, textile materials make up the greatest
surface area.36  As a result, the requested descriptions would have improperly allowed footwear having
less than the greatest surface area made up of textile materials to obtain the lower duty rates that would be
carried forward from heading 6405, contrary to the “substantial rate neutrality” prescribed by section
1205.  The Commission agrees with AAFA’s concern in this regard and believes that its recommended
article descriptions, as shown in appendix B to this report, substantively address this “majority textile”
concern for all recommended tariff rate lines.  Thus, the Commission is recommending that the new tariff
subheadings for footwear being shifted out of heading 6405 have the article descriptions provided in
appendix B to this report. 

E. Corrections

The tariff rate lines set forth in appendix B include modifications to correct certain column 1-
general and column 1-special duty rates.  Specifically, the request letter proposed a general duty rate of
2.5 percent ad valorem for new subheadings 6404.19.51 and 6404.19.61.  In a telephone conference on
May 19, 2010, Treasury staff confirmed that the intended general rate for each subheading is 12.5 percent
ad valorem.  The references were verified or modified and any typographical errors were corrected in the
cross-reference tables (appendixes C and D).

greatest surface area of the outer sole in contact with the ground.”  See attached copies of CBP submissions in app. L to this
report. 

36 This point was made by AAFA and supported by FDRA and NRF in their respective submissions.
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VI. ADDITIONAL TARIFF RATE LINES SUGGESTED BY INTERESTED PARTIES

A. Suggestions of Interested Parties

The Commission received views from three interested parties that requested the inclusion of
additional tariff lines beyond those proposed by Treasury.  The additional tariff lines would reflect
asserted actual trade or the possible classifications of all types of footwear that might have textile
materials on or in the outer sole.  

AAFA requested numerous additional subheadings in order to preserve existing tariff treatment
for certain products. It asked for ten additional subheadings addressing imported footwear with an upper
of vegetable fibers, in order to preserve the existing duty rate of 7.5 percent ad valorem on those products;
it stated that Treasury’s request did not address imported footwear with an upper made of vegetable
fibers, and that some footwear should be identified based on the material used to manufacture the upper. 
AAFA did not request additional subheadings with respect to certain footwear subject to a lower ad
valorem duty rate than the rate applicable to heading 6405.37  AAFA also maintained that footwear with
outer soles made from textiles, described in existing HTS subheading 6402.99.40, was already being
imported. NRF supports AAFA’s written views.38  AAFA’s request, however, was not accompanied by
liquidated Customs entry documents establishing that trade in such footwear exists, as requested by the
Commission in this investigation’s notice of institution.

Pro Line Manufacturing Co. likewise indicated that numerous additional tariff subheadings were
needed to preserve the duty treatment now afforded under HTS heading 6405.  The absence of these
subheadings, according to Pro Line, would result in duty increases for a variety of footwear articles.39 
However, Pro Line did not assert that it imported the footwear articles in question or supply
documentation showing liquidated entries as requested by the Commission.

FDRA’s submission sought seven additional subheadings in order to cover footwear that it says is
being imported with a “textile layer” and classified in heading 6405.  It also suggested additional
provisions with a 7.5 percent ad valorem duty rate, as did AAFA, and several others with a 12.5 percent
ad valorem duty rate.  In these cases FDRA said “[t]here is no justification for restricting [the duty rate in
question] to a limited number of subheadings” and said that rate lines for each of these duty rates should
be added.40

The initial submission filed by ESO during the preliminary phase of this investigation indicated
that it considered the request letter’s list of needed tariff rate lines to be incomplete, and said that it had
developed a list of additional subheadings that would be necessary to ensure duty rate neutrality.  It
indicated that it would supply its list to Commission staff during the final phase of the investigation, but
subsequent submissions from this firm did not include such a list or evidence of liquidated entries of the
footwear concerned.41

B. Commission Recommendation

37 AAFA (see app. E, submission of June 25, 2010).
38 NRF (see app. I).
39 Pro Line (see app. J, pp. 7-8).
40 FDRA (see app. H).
41 ESO (see app. G, submission of May 14, 2010, p. 15).
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The Commission recommends that no additional tariff rate lines be created as requested by the
interested parties based on the information provided by the requesting parties for our inquiry.  
 

C. Discussion and Analysis 

The Commission’s notice of institution of this investigation requested that parties supply
liquidated Customs entries in support of any request for the addition of tariff rate lines, beyond those
requested by Treasury.  As indicated above, the Commission agrees with Treasury that liquidated entries
and descriptive information are the appropriate basis for the inclusion of tariff rate lines in any
proclamation the President may issue following this investigation.

Treasury officials indicated to Commission staff that Treasury based its request for new tariff rate
lines on identified liquidated customs entries involving footwear that it believes would be reclassified by
the proposed note.  Officials of Treasury and CBP indicated a preference to use liquidated entries as the
justification for the creation of tariff rate lines.  That idea was also reflected in the Commission’s notice
of institution of this investigation, in which parties were asked to supply such entry documents with a
request for additional tariff lines.  Further, these officials indicated that in the absence of any liquidated
customs entries to support requests by interested parties for more tariff lines, the Commission should not
suggest such additional rate lines in the current investigation and it has not done so.

Several interested parties42 asserted that Treasury’s request did not contain all the new 8-digit
subheadings that would cover every type of footwear that might be imported with non-durable textile
materials on the outer sole.  The additional subheadings mentioned by interested parties are as follows:

6401.99.30, 6401.99.60, 6402.91.10, 6402.91.50, 6402.91.16, 6402.91.60, 6402.91.70,
6402.91.80,  6402.91.90, 6402.99.08, 6402.99.12, 6402.99.33, 6402.99.40, 6402.99.80,
6402.99.90, 6404.11.20, 6404.11.90, 6404.19.15, 6404.19.20, 6404.19.25, 6404.19.40,
6404.19.70, and 6404.19.90.43 

Two interested parties, FDRA and Pro Line, supplied copies of documents, not included with
their earlier submissions, that they believe support the need for additional proposed tariff lines.  FDRA
requested provisions for footwear it believes would fall under subheadings 6402.91.90 and 6402.99.40 if
the proposed note were proclaimed.  Pro Line requested a subheading for footwear it believes would fall
under subheading 6401.99.10.

FDRA supplied copies of entry documents for particular footwear that has been classified in
heading 6405 and indicated to Commission staff that the subject footwear would likely be reclassified by
the proposed note.  Commission staff forwarded copies of these documents to CBP for verification.  CBP
officials indicated that the information supplied on these entry documents did not allow a verification of
the current or potential future classification of the footwear concerned because the documents did not
clearly describe the footwear by its physical characteristics.

The Commission also received entry summary documents from Pro Line, though with no
evidence of how CBP liquidated the actual entry in question.  The Commission sent these documents to
CBP.  CBP indicated that the documents supplied by Pro Line did not allow a verification of the current

42 Submissions by AAFA, FDRA, and NRF.
43 Current subheadings 6402.91.90 and 6404.19.90 were cited by all interested parties commenting on the need for

additional rate lines.
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or potential future classification of the footwear concerned.  The Commission believes that the
information supplied by Pro Line in this inquiry is inconclusive and therefore does not recommend an
additional tariff line.

Treasury, CBP, and USTR may wish to keep the issues raised by the interested parties in this
investigation under review. 

PROBABLE ECONOMIC EFFECT OF RECOMMENDED MODIFICATIONS

Section 1205(c) of the Act requires the Commission to include in its report a statement of the
probable economic effect of each recommended change on any industry in the United States.  The
Commission finds that these recommendations will have little or no economic effect on any industry in
the United States.  

The Commission reached this conclusion for two principal reasons.  First, the Commission
regards all of the modifications to be rate neutral in that none of the modifications will alter existing
customs tariff treatment.44  Second, there is little or no domestic production of footwear that is like or
directly competitive with the footwear covered by these modifications.  Virtually all U.S. consumption of
footwear that falls within the HTS description is imported.  It is believed that China supplies the majority
of the U.S. market for the subject footwear with applied or embedded textile materials on the outer sole
and that little if any such footwear is produced within the United States customs territory, although some
might be assembled in Caribbean countries pursuant to note 2(b) to subchapter II of chapter 98 of the
HTS and effectively treated as U.S. production.  The extent to which any U.S. firm may produce footwear
with applied or embedded textile materials on the outer sole is unknown, but likely to be negligible or
nonexistent given the apparent lack of added functionality such materials would supply. 

44 It should be noted that the rules of origin under various U.S. free trade or trade promotion agreements, as set out in
pertinent HTS general notes for purposes of customs administration, must be modified following appropriate procedures under
each such agreement and implemented by the parties according to their national legal regimes.  These HTS general notes would
need to be modified by subsequent proclamations over time after each agreement's rules are rectified internationally, in order to
take into account all proclaimed tariff rate line modifications.  Administrative action by CBP is undertaken during the period
leading to implementation of each set of rules of origin rectifications so as to continue the tariff commitments under each
agreement.
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