UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter Investigation No. 337-TA-55

CERTAIN NOVELTY GLASSES

N N N N N

COMMISSION DETERMINATION AND ORDER

The U. S. Internationd Trade Commission conducted an investigation under the authority of
section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), of dleged unfair methods of
competition and unfair acts in unauthorized importation into or sdle in the United States of certain
novelty glasses' by reason of the dleged infringement of common law trademarks, unlawful copying of
trade dress, and fdse designation of origin, the effect or tendency of which isto destroy or subgtantialy
injure an industry, efficiently and economically operated, in the United States. On June 27, 1979, the
Commission determined that there is a violation of section 3372 and ordered that novelty glasses which

copy the trade dress of complainants glasses be excluded from entry into the United States.®

These are plastic tumblers used to serve beverages. Each has a compartment at the bottom of
the glass which contains either a small game, such as roulette, or rocks (called "On the Rocks').

2Chairman Parker found no violation of sec. 337 in thisinvestigation.

3Commissioner Moore, in addition to finding violation on the basis of unlawful copying of trade
dress, dso found violation on the basis of infringement of common law trademarks and false designation
of origin.



The purpose of the Commission determination, order, and opinions are to provide for the final

dispogtion of the Commisson'sinvestigation of certain novelty glasses.

Determination
Having reviewed the record compiled in this investigation, including (1) the submissonsfiled by
the parties, (2) the recommended determination of the adminigtrative law judge, and (3) the transcript of
the public hearing before the Commission on June 14, 1979, the Commission on June 27, 1979
(Chairman Parker dissenting), determined--

1 That with respect to both respondents in investigation No. 337-TA-55 there is
aviolation of section 337 of the Tariff Act of 1930, as amended, in the importation into and sdeinthe
United States of certain novety glasses by the owner, importer, consignee, or agent of ether, the effect
or tendency of whichisto substantidly injure an indudry, efficiently and economicaly operated, in the
United States;

2. That the appropriate remedy for such violation isto direct that novelty glasses
manufactured aoroad which unlawfully copy the trade dress of Complainants novelty glasses be
excluded from entry into the United States;

3. That, after congdering the effect of such excluson upon the public hedth and
wefare, competitive conditionsin the U.S. economy, the production of like or directly competitive

articlesin the United States, and U.S.



consumers, such novety glasses should be excluded from entry; and
4, That the bond provided for in subsection (g)(3) of section 337 of the Tariff Act

of 1930 be in the amount of 482 percent ad vaorem, f.0.b. Hong Kong.

Order
Accordingly, it is hereby ordered--
1. That novelty glasses manufactured abroad which unlawfully copy the trade dress of
complainants novelty glasses are excluded from entry into the United States;*
2. Tha every 6 months complainants provide to the Commission information, including, but not
limited to affidavits and samples, asto whether they are continuing to use the trade dress, as described

in note 4, below;

“Complainants trade dress consists of the following:

These glasses are tumblers (gpproximately 3-1/2 inches in height and 3-1/2 inches in diameter) made of
aclear plastic or acrylic substance and congtructed with a fase bottom. Insde the fase bottom is either
acolorful facamile of agambling game or rocks. Those glasses with agame bear alabe describing the
enclosed game ("Craps” "Big Six," "Roulette,”" or "Jackpot") in block-type |ettering approximatdy
three-fourths of an inch in height. Those glasses with the false bottom filled with rocks bear the label
"On the Rocks' in the same lettering design and of the same Size as the game-type glasses. The
lightweight cardboard boxes (approximately 7-3/8 inches x 7-3/8 inches x 3-5/8 inches) in which the
game-type glasses are sold hold four glasses and utilize ablack background with color, photographic
reproductions of the enclosed glasses. The color photographs are of the glasses from the sde ani top
perspectives.

Exhibits of complainants trade dress, which the Commission considered in arriving & its
determination, may be examined at the Office of the Secretary during officid business hours.
Photographs of complainants trade dress will be sent to the Customs Service in order to facilitate the
adminigration of this order.



3. That the novelty glasses ordered to be excluded from entry are entitled to entry into the
United States under bond in the amount of 482 percent ad vaorem, f.0.b. Hong Kong, from the day
after this order isreceived by the President pursuant to section 337(g) of the Tariff Act of 1930, as
amended, until such time as the President notifies the Commisson that he gpproves or disgpprovesthis
action, but, in any event, no later than 60 days after such date of receipt;

4. That this order be published in the Federd Register and that this order, and the opinionsin
support thereof, be served upon each party of record in thisinvestigation and' upon the U.S.
Department of Hedlth, Education, and Welfare,the U.S. Department of Justice, the Federal Trade
Commission, and the Secretary of the Treasury; and

5. That the Commission may amend this order & any time.

Order of the Commisson.

Kenneth R. Mason
Secretary

Issued: July 11, 1979



