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PART 1

DETERMINATION AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-67S (Final)

SACCHARIN FROM CHINA

Determination

On the basis of the record' developed in the subject investigation, the Commission
determines,” pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C. § 1673d(b)) (the
Act), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not materially
retarded, by reason of imports from China of saccharin, provided for in subheading
2925.11.00 of the Harmonized Tariff Schedule of the United States, that have been found by
the Department of Commerce to be sold in the United States at less than fair value (LTFV).

Background

The Commission instituted this investigation effective June 23, 1994, following a
preliminary determination by the Department of Commerce that imports of saccharin from
China were being sold at LTFV within the meaning of section 733(b) of the Act (19 U.S.C.
§ 1673b(b)). Notice of the institution of the Commission’s investigation and of a public
hearing to be held in connection therewith was given by posting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by
publishing the notice in the Federal Register of July 20, 1994 (59 F.R. 37056). The hearing
was held in Washington, DC, on November 10, 1994, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFR § 207.2(f)).

? Commissioner Rohr and Commissioner Newquist dissenting.
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VIEWS OF THE COMMISSION

Based on the record in this final investigation, we determine that the industry in the
United States producing saccharin is not materially injured or threatened with material injury
by reason of imports of saccharin from the People’s Republic of China ("China"), that have
been found by the U.S. Department of Commerce ("Commerce") to be sold in the United
States at less than fair value ("LTFV")."' ?

I LIKE PRODUCT AND DOMESTIC INDUSTRY

A. Background and Product Description

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of the subject imports, we first identify the "like
product” and the "industry." Section 771(4)(A) of the Tariff Act of 1930 (the "Act") defines
the relevant industry as the "domestic producers as a whole of a like product, or those
producers whose collective output of the like product constitutes a major proportion of the
total domestic production of that product."® In turn, the Act defines "like product” as a
"product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation."*

Our decision regarding the appropriate like product in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in
characteristics and uses" on a case-by-case basis.” No single factor is dispositive, and the
Commission may consider other factors it deems relevant based upon the facts of a particular
investigation. Generally, we require "clear dividing lines among possible like products" and
disregard minor variations.®

Commerce has identified the imported merchandise subject to this investigation as:

saccharin . . . a non nutritive sweetener used in beverages and foods,
personal care products such as toothpaste, table top sweeteners, animal feeds,
and metalworking fluids. Three forms of saccharin are typically available as
referenced in the American Chemical Society’s Chemical Abstract Service
(CAS). These forms are sodium saccharin (CAS Registry #128-44-9),
calcium saccharin (CAS #6485-34-3), and acid (or insoluble) saccharin (CAS
#81-07-2). Saccharin is currently classifiable under subheading 2925.11.00 of

! Whether the establishment of an industry is materially retarded is not an issue in this
investigation.

? Commissioner Rohr and Commissioner Newquist find that the domestic industry is materially
injured by reason of LTFV imports, but join in the following discussion of like product, domestic
industry and condition of the domestic industry. See "Dissenting Views of Commissioner Rohr and
Commissioner Newquist," infra.

* 19 U.S.C. § 1677(4)(A).

‘ 19 U.S.C. § 1677(10).

’ In analyzing like product issues, the Commission generally considers six factors, including: (1)
physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and
producer perceptions; (5) common manufacturing facilities and production employees; and (6) where
appropriate, price.

¢ Torrington Co. v. United States, 747 F. Supp. 744, 748-749 (Ct. Int’l Trade 1990), aff'd, 938
F.2d 1278 (Fed. Cir. 1991).
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the Harmonized Tariff Schedules of the United States (HTSUS). The scope
of this investigation includes all types of saccharin imported under this
HTSUS subheading including research and specialized grades.’

Saccharin is a petroleum-based, chemical additive, approximately 350 times as sweet
as sugar, that is used primarily as a sweetener in foods and beverages, in personal care
products such as toothpaste and mouthwash, and in animal feed.® Saccharin is also used as
an additive in adhesives, tobacco, pharmaceuticals, and in metalworking fluids for
electroplating.’

There are four primary chemical compositions of saccharin: (1) sodium saccharin;
(2) calcium saccharin; (3) acid (or insoluble) saccharin; and (4) research grade saccharin.
Most of the U.S.-produced and imported saccharin from China is sodium saccharin, which is
available in granular, powder, spray-dried powder, and liquid forms." During the period of
investigation, research grade saccharin was not produced in the United States or imported
from China."

B. Analysis

In our preliminary investigation, we determined that there is a single like product
including all grades and forms of saccharin and excluding aspartame, an alternative artificial
sweetener.”” The parties have not contested that finding.” There is nothing in the record in
this final investigation to contradict our preliminary finding that all types of saccharin share
basic physical characteristics and uses, are generally interchangeable, are sold through the
same channels of distribution, share common production processes and manufacturing
facilities and employees, and that purchasers perceive them as the same product.

The record in this final investigation also supports our preliminary finding that
aspartame and saccharin are chemically different and are often used in distinct applications.
Aspartame and saccharin are produced by different firms using different facilities and

’ Notice of Final Determination of Sales at Less Than Fair Value: Saccharin from the People’s
Republic of China, 59 Fed. Reg. 58818, 58819 (Nov. 15, 1994).

® Confidential Report ("CR") at I-5-6, Public Report ("PR") at II4.

’ CR at I-5 and I-7-8; PR at II-4 and II-5. Petitioner -- PMC Specialties Group ("PMC"), the sole
domestic saccharin producer -- has reported the various end uses for saccharin and their respective
shares of PMC’s sales for 1993: tabletop sweeteners ***; personal care products ***; soft drinks ***;
electroplating ***; pharmaceutical ***; animal feed ***; tobacco ***; food mix ***; and
miscellaneous ***, Petitioner’s Prehearing Brief at 8.

' CR at I-5, PR at I1-4.

" CRat I-5, PR at II4. Although there is no domestic production of research grade saccharin, it
is included in the scope as identified by Commerce. The Commission must determine which product
is "like, or in the absence of like, most similar in characteristics and uses with, the articles subject to
an investigation . . . ." We find the products most similar to research grade saccharin are the other
types of domestically-produced saccharin.

2 Saccharin from China and Korea, Inv. Nos. 731-TA-675 and 676 (Preliminary), USITC Pub.
2716 (Jan. 1994) at 1-6.

" See Petitioner’s Prehearing Brief at 1. Respondents have expressed concern that saccharin in
liquid form be included in the like product finding. Respondents’ Prehearing Brief at 6-8. Our like
product definition includes all forms and types of saccharin, including liquid saccharin, and the
domestic industry data do include petitioner’s liquid saccharin operations.
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employees. Furthermore, the customers for the two products are generally different, and the
price for aspartame is considerably higher than that for saccharin.™

For these reasons, we reaffirm our preliminary finding that there is a single like
product in this investigation consisting of all forms and types of saccharin, and excluding
aspartame. Consequently, we determine that the domestic industry consists of petitioner
PMC, the sole domestic producer of saccharin.”

II. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether the domestic industry is materially injured by reason of LTFV
imports, the Commission considers all relevant economic factors which have a bearing on the
state of the industry in the United States. These include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, profits, cash flow, return on
investment, ability to raise capital, and research and development. No single factor is
dispositive, and we consider all relevant factors "within the context of the business cycle and
conditions of competition that are distinctive to the affected industry."'

There are several conditions of competition distinctive to the U.S. saccharin industry.
PMC is the only domestic producer of saccharin. In addition, there are significant quantities
of saccharin imported from other countries, with the largest quantities being from Korea and
Japan. These nonsubject imports accounted for a substantial share of domestic consumption,
and increased notably during interim January to June 1994 compared with interim January to
June 1993.

There are differences in the manner in which subject imports and PMC’s products are
sold. Subject imports are sold primarily to distributors on a spot basis, whereas PMC sells
*** percent of its saccharin to end users and divides sales between contract and spot sales.'”
The lead times for PMC’s sales are generally ***; the lead times for Chinese saccharin may
take *** if sold from inventory, but can take *** if ordered from China.”® We note that
most sales of subject imports are ordered directly from China.” PMC also reported that it
sometimes uses a tiered pricing system whereby PMC reduces the price of saccharin for
particular customers who purchase in amounts over a specified volume; subject imports are
not priced in this manner.

In addition, quality specifications are set by the Food and Drug Administration
(FDA). Because virtually all end users, with the exception of adhesive and electroplating
fluid producers, require "food grade" saccharin, many saccharin purchasers require a
certificate of analysis or some other type of prequalification before they will purchase

" CR at I-6-7, PR at 11-4-5; Hearing Transcript ("Hearing Tr.") at 45-47.

' In the preliminary investigation, the Commission considered whether PMC was a related party
and concluded that it was, but that appropriate circumstances did not exist to exclude it from the
domestic industry. See Saccharin from China and Korea, Inv. Nos. 731-TA-675 and 676
(Preliminary), USITC Pub. 2716 (Jan. 1994) at I-6-7. The related party issue involved imports from
Korea and is therefore no longer relevant to this final investigation because Commerce issued a
negative final determination with respect to Korea. See 59 Fed. Reg. 58826 (Nov. 15, 1994). See
also PMC’s Importer’s Questionnaire Response. Thus, there is no relationship to "subject” imports.

' 19 U.S.C. § 1677(7)(C)(iii).

7 CR at I-31-32, PR at II-14-15.

® CR at I-31-32, PR at II-15.

¥ CR at I-31, PR at II-14.



saccharin from a new supplier.” Moreover, many products that contain saccharin must carry
a warning label pursuant to the recent renewal of the Saccharin Study and Label Act.” The
parties disagree as to the impact saccharin’s warning label has had on domestic sales of
saccharin.”

Finally, aspartame can substitute for saccharin in applications where an artificial
sweetener is required, and aspartame’s prices fell significantly after the expiration of the
producer’s patent in 1992.” The parties also disagree on the extent to which aspartame and
saccharin are commercially substitutable.”

Apparent U.S. consumption of saccharin by quantity fell 6.3 percent from 1991 to
1993, decreasing from *** pounds in 1991 to *** pounds in 1992 and *** pounds in 1993.
Saccharin consumption was 19.3 percent higher in interim 1994, amounting to *** pounds,
than in interim 1993 at *** pounds.” Consumption by value decreased 10.7 percent from
1991 to 1993, falling from *** in 1991 to *** in 1992 and *** in 1993. In interim 1994,
apparent consumption by value was *** 13.2 percent higher than the interim 1993 value of
*** million.”

Domestic production of saccharin decreased overall by *** percent, from *** pounds
in 1991 to *** pounds in 1992 and *** pounds in 1993. In interim 1994, however,
domestic production was *** percent higher (*** pounds) than in interim 1993 (***
pounds).”

Production capacity did not fluctuate during the period of investigation, amounting to
*** pounds annually. Capacity utilization decreased from *** percent in 1991 to *** percent
in 1992 and *** percent in 1993. Capacity utilization increased to *** percent in interim
1994 compared with *** percent in interim 1993.%

PMC’s U.S. shipments of saccharin declined by *** percent from 1991 to 1993, and
increased by *** percent in interim 1994 compared with interim 1993. Conversely, PMC’s
export shipments increased steadily from 1991 to 1993 by *** percent and then decreased
*** percent in interim 1994 compared with interim 1993. Combined domestic and export
shipments fell from *** pounds in 1991 to *** pounds in 1992 and 1993, and declined
further from interim 1993 to interim 1994.”

Domestic end-of-period inventories of saccharin increased throughout the period of
investigation, rising by *** percent from 1991 to 1993. They were *** percent higher in
interim 1994 than in interim 1993.* The ratio of inventories to total shipments also

* CR at I-5-6, PR at II-4.
* CR at I-6, PR at II4.
2 See, e.g., Petitioner’s Posthearing Brief at 8-9; Respondents’ Posthearing Brief at 18-20.

See generally CR at 1-6-8, 1-29-31, and I-54-55, PR at II-4-5, II-13-14, and II-22; Hearing Tr.
at 31-32.

* See, e.g., Hearing Tr. at 33; Petitioner’s Posthearing Brief at 7-8; Respondents’ Posthearing
Brief at 20-25.

® Tables 10 and C-1, CR at I-27 and C-3, PR at II-12 and C-3. PMC believes that consumption
of saccharin is relatively stable, and that the large increase in consumption reported in the interim
period is an aberration due to comparison of interim periods. Petitioner expects full year 1994 figures
will reflect no such increase. Hearing Tr. at 92.

Tables 10 and C-1, CR at I-27 and C-3, PR at II-12 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.

3
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increased significantly throughout the period of investigation, rising from *** percent in 1991
to *** percent in 1992 and *** percent in 1993, for an overall increase of *** percentage
points. This ratio was also *** percentage points higher in interim 1994 (*** percent) than
interim 1993 (*** percent).”

The average number of production and related workers producing saccharin fell from
*** production and related workers in 1991 to *** in 1992 and *** in 1993. There were
*** such workers in interim 1994 compared with *** in interim 1993 Hours worked and
productivity (in terms of pounds produced per hour) followed the same trend, declining
between 1991 and 1993 (by *** percent, respectively); but hours worked were *** percent
higher in interim 1994 than in interim 1993 and productivity was *** percent higher. Total
wages and total compensation increased throughout the period of investigation, rising from
1991 to 1993 (by *** percent, respectively); they were also *** percent higher in interim
1994 than in interim 1993.%

Net sales of saccharin by value ***; the value of net sales was higher in interim 1994
(***) than in interim 1993 (***),

Over the period of investigation, PMC *** on its domestic saccharin operations.
PMC’s operating ***. In interim 1994, PMC’s operating ***. PMC experienced operating
*** as a percentage of net sales throughout the period of investigation. The operating ***
decreased from *** percent in 1991 to *** percent in 1992 and then increased to *** percent
in 1993; the **** PMC earned ***, which *** in 1992; in 1993, however, PMC
elagggrg?nced ***_ In interim 1994, PMC earned ***, which was a *** earned in interim

Cost of goods sold declined from *** a *** percent fall between 1991 and 1993.
Cost of goods sold remained stable in interim 1994 compared with interim 1993 at (**¥).
The cost of goods sold as a ratio to net sales decreased from *** percent in 1991 to ***
percent in 1992 then increased to *** percent in 1993, and was lower in interim 1994 (***
percent) than in interim 1993 (*** percent).” The unit cost of goods sold decreased ***
from 1991 to 1993, and was higher in interim 1994 *** compared with interim 1993.%
Selling, general, and administrative expenses increased *** from 1991 to 1993, but were ***
lower in interim 1994 compared with interim 1993.*

Capital expenditures on saccharin operations *** percent between 1991 and 1993,
and PMC *** interim period.” Finally, the value of total assets in saccharin operations ***
over the period.”

31

Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
Tables 1 and C-1, CR at I-11 and C-3, PR at II-6 and C-3.
% Table 2, CR at I-13, PR at II-7.

¥ Table 2, CR at I-13, PR at II-7.

% Table 2, CR at I-13, PR at II-7.

¥ Table C-1, CR at C-3, PR at C-3.

* Tables 2 and C-1, CR at I-13 and C-3, PR at II-7 and C-3.
Tables 6 and C-1, CR at I-19 and C-3, PR at II-8 and C-3.
Tables 5 and C-1, CR at I-18 and C-3, PR at II-8 and C-3.

Based on declines in production, capacity utilization, unit value, employment, net sales, gross
profit, and operating income, and increases in inventories during the investigation period,
Commissioner Rohr and Commissioner Newquist find that the domestic industry producing saccharin is
currently experiencing material injury.

32
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III. NO MATERIAL INJURY BY REASON OF LTFV IMPORTS

In final antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of the imports that Commerce
has determined are sold at LTFV.” The Commission must consider the volume of imports,
their effect on prices for the like product, and their impact on domestic producers of the like
product, but only in the context of U.S. production operations.®

Although the Commission may consider alternative causes of injury to the industry
other than the LTFV imports, it is not to weigh causes.* “ “ For the reasons discussed
below, we find that the domestic saccharin industry is not materially injured by reason of
LTFV imports of saccharin from China.

A. Yolume of the Subject Imports

The volume of imports of saccharin from China by quantity rose from 259,000
pounds in 1991 to 448,000 pounds in 1992 and to 472,000 pounds in 1993. Subject imports
were 225,000 pounds in interim 1993, compared with 257,000 pounds in interim 1994. By
value, subject imports followed the same trend.” The market share of subject imports in

“ 19 U.S.C. § 1673d(b).

® 19 U.S.C. § 1677(7)(B)(i). The Commission also may consider "such other economic factors as
are relevant to the determination.” Id.

“ See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int’l Trade

1988). Alternative causes may include the following:

[T]he volume and prices of imports sold at fair value, contraction in demand or

changes in patterns of consumption, trade, restrictive practices of and competition

between the foreign and domestic producers, developments in technology, and the

export performance and productivity of the domestic industry.
S. Rep. No. 249, 96th Cong., 1st Sess. 74 (1979). Similar language is contained in the House
Report. H.R. Rep. No. 317, 96th Cong., 1st Sess. 46-47 (1979).

“ For Chairman Watson’s interpretation of the statutory requirement regarding causation, see
Certain Calcium Aluminate Cement Clinker from France, Inv. No. 731-TA-645 (Final), USITC Pub.
2772, at I-14 n.68 (May 1994).

“ Commissioner Crawford notes that the statute requires that the Commission determine whether a
domestic industry is "materially injured by reason of" the LTFV imports. She finds that the clear
meaning of the statute is to require a determination of whether the domestic industry is materially
injured by reason of LTFV imports, not by reason of LTFV imports among other things. Many, if
not most, domestic industries are subject to injury from more than one economic factor. Of these
factors, there may be more than one that independently are causing material injury to the domestic
industry. It is assumed in the legislative history that the "ITC will consider information which
indicates that harm is caused by factors other than less-than-fair-value imports.” S. Rep. No. 249, at
75. However, the legislative history makes it clear that the Commission is not to weigh or prioritize
the factors that are independently causing material injury. Id. at 74; H.R. Rep. No. 317, 96th Cong.,
1st Sess. 46-47 (1979). The Commission is not to determine if the LTFV imports are "the principal, a
substantial or a significant cause of material injury.” S. Rep. No. 249, at 74. Rather, it is to
determine whether any injury "by reason of" the allegedly subsidized and LTFV imports is material.
That is, the Commission must determine if the subject imports are causing material injury to the
domestic industry. "When determining the effect of imports on the domestic industry, the Commission
must consider all relevant factors that can demonstrate if unfairly traded imports are materially injuring
the domestic industry.” S. Rep. No. 71, 100th Cong., 1st Sess. 116 (1987) (emphasis added).

“ Tables 10 and C-1, CR at I-27 and C-3, PR at II-12 and C-3.
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terms of quantity rose from *** percent in 1991 to *** percent in 1992 and to *** percent in
1993. Market share was lower in interim 1994 (*** percent) than in interim 1993 (***
percent).” Subject imports increased by 82.2 percent m terms of volume from 1991 to 1993
and by *** percentage points in terms of market share.”

We note, however, that the volume of subject imports, while increasing, started from
a small base of only 259,000 pounds in 1991, or *** percent of U.S. consumption. Even
after the 82.2 percent increase, the volume of subject imports still remained relatively small
during the period of investigation, especially in light of the large shares of domestic
consumption held by PMC and by nonsubject imports throughout the period of investigation.
Although the volume of subject imports was 14.2 percent higher in interim 1994 than in
interim 1993, we do not find this increase to be significant in light of the fact that the
volumes of both nonsubject imports and shipments of domestic saccharin also were higher in
interim 1994.%

The market share, by volume, of subject imports increased by 3.6 percentage points
between 1991 and 1993, but this gain was at the expense of nonsubject imports’ market
share, which declined by 3.8 percentage points from 1991 to 1993 over the same period.
The domestlc industry’s market share actually increased during this period by 0.2 percentage
points.” Moreover, despite the 14.2 percent increase in the quantity of subject imports in
interim 1994, market share, by quantity, of subject imports actually declined by 0.3
percentage points.”

For these reasons, we conclude that the volume of subject imports is not significant,
either in absolute terms or relative to domestic consumption.

B. Price Effects of the Subject Imports

1. Analysis of Price Data Collected by the
Commission

We do not find significant adverse price effects by the subject imports. PMC’s
prices for products 1, 2, 5, and 7 ***, while its prices for products 3 and 4 **** There
was also no discernible trend based on an evaluation of purchasers’ prices paid for PMC’s
product; in the majorlty of cases, domestic prices either fluctuated with no clear trends or
remained constant.* We also compared PMC’s average unit values on both a quarterly and
annual ba31s broken out by each product category, but again, we could discern no clear
trends.” Because domestic pnces generally did not decline, but rather remained stable or
fluctuated, we find there is no price depression by the subject imports. We also note that

“® Tables 10 and C-1, CR at I-27 and C-3, PR at II-12 and C-3.
“ Table C-1, CR at C-3, PR at C-3.

% Indeed, nonsubject imports increased by the greatest amount -- 49.1 percent. Table C-1, CR at
C-3, PR at C-3.

5! The value of market share followed the same trend. Tables 10 and C-1, CR at I-27 and C-3,
PR at II-12 and C-3.

2 Tables 10 and C-1, CR at I-27 and C-3, PR at II-12 and C-3.

¥ PMC did not have sufficient data to report price trends for product 6. CR at 1-40-41 & n.28,
PR at II-18 & n.23.

% CR at I-41 n.27, PR at II-18 n.22.
% See CR at I-42, PR at I1-20, and Appendix F.
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declining consumption, in terms of both volume and value, from 1991 to 1993 appears to
have limited PMC’s ability to raise prices.

Chinese prices also fluctuated considerably, with no clear trend, and there is no
evident correlation between the movements of the Chinese and domestic prices. Moreover,
subject imports were only available in the U.S. market for two out of the seven product
categories (products 1 and 5) considered by the Commission. Price trends (based on average
unit values) for products 1 and 5, the only products sold by importers of the Chinese
product, do not differ markedly as a group from PMC’s prices in the remaining product
categories.*

We could only make four direct price comparisons between the domestic product and
subject imports because domestic saccharin is sold *** to end users and Chinese saccharin is
sold primarily to distributors.”” However, even this limited evidence was mixed, with two of
the four comparisons showing the Chinese product priced higher and two comparisons
showing the Chinese product priced lower than the domestic product.® We find these few
co;npax;}sons are insufficient to conclude that subject imports significantly undersold domestic
prices.

We also find that the saccharin market is not very price sensitive and that, for the
most part, PMC’s product and subject imports are not competing primarily on the basis of
price. The majority of purchasers reported that quality is more important than price.* Nine
out of 11 of PMC’s major saccharin purchasers indicated that price generally ranks behind
quality in order of importance. They would also not switch suppliers based upon a small
reduction in the market price offered by importers of Chinese saccharin because their quality
standards and qualification are too important.” Other nonprice factors considered in purchase
decisions are the different regional distribution channels, the reported quality differences, and
the longer delivery lead times for the Chinese product.®

The evidence indicates that the decision to add or replace a supplier can best be
characterized as a carefully considered decision based primarily on quality and other factors,
not an impulsive decision based on price. The fact that domestic and Chinese saccharin are
only somewhat substitutable is reflected by the limited head-to-head competition between
domestic and Chinese saccharin. Most purchasers of the domestic product did not purchase

% See Figure F-1, CR at F-3, PR at F-3.

7 See CR at 1-42-43, PR at I1-20. Where prices are from two different levels of trade, comparing
them would not be an accurate indicator of significant underselling. See Ferrosilicon from Egypt, Inv.
No. 731-TA-642 (Final), USITC Pub. 2688 (Oct. 1993) at I-24 (citing and comparing Keyes Fibre Co.
v. United States, 682 F. Supp. 583 (Ct. Int’l Trade 1988)).

% See Figure 1, CR at I-44, PR at 1I-19.

* Commissioner Crawford rarely gives much weight to evidence of underselling since it usually
reflects some combination of differences in quality, other nonprice factors, or fluctuations in the
market during the period in which price comparisons were sought.

® Among the 27 purchasers of saccharin that ranked different purchasing considerations by order
of importance, 15 considered quality to be the most important factor, while only 4 found price to be
the most important. CR at I-33, PR at 1I-14-15.

% PMC reported that approximately one-third of its customers have such qualification
requirements. See generally CR at I-5-6 and I-33-37, PR at II-4-5 and 1I-14-16. Many purchasers
reported that they are reluctant to switch from sources that have been qualified, unless they are
dissatisfied with their existing sources or are in need of a second supplier. See CR at I-27-28, PR at
II-13; Final Economic Memorandum, EC-R-122 (Dec. 12, 1994) at 21.

% Final Economic Memorandum, EC-R-122 (Dec. 12, 1994) at 5, 10, and 23.
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subject imports during the “period of investigation, and those that did purchase both only did
so on a limited basis.” *

For the foregoing reasons we find that there has not been significant underselling by
subject imports and that subject imports did not depress prices or prevent price increases to a
significant degree.

2. Analysis of Alternative Pricing
Methodologies Proposed by PMC

Consultants for PMC submitted alternative methods for considering prices in the U.S.
market because they argued that the Commission’s pricing data and price comparisons do not
accurately represent true pricing dynamics between the domestic and Chinese products. We
have considered whether PMC’s alternative pricing methodologies are more probative or
reliable than those referenced above, and we conclude that they are not.*

The first proposed alternative methodology is based upon PMC’s average annual
prices to specific, major customers. PMC justifies this methodology because PMC
sometimes uses a tiered pricing structure, whereby it offers discounts to particular customers
who purchase more than a designated volume. According to petitioner, the Commission’s
pricing data are not representative of PMC’s actual prices because the Commission only
collected prices for largest quarterly sales, and thus they do not reflect that PMC’s pricing
trends are down and subject imports are priced significantly below PMC’s products.”

We have chosen not to rely upon this alternative methodology for two reasons. We
are reluctant to rely upon data that are not representative of all PMC’s sales, but rather are
designated sales to certain customers for certain product categories chosen by PMC.*®

® See discussion regarding the impact of subject imports on the domestic industry, infra.

* Chairman Watson and Commissioner Bragg note that the availability of nonsubject imports may
also limit the ability of the domestic industry to institute price increases by acting as an alternative
competitive source of supply to PMC. Indeed, the record reflects that PMC historically has responded
to changes in demand with changes in quantity supplied rather than price changes. Final Economic
Memorandum, EC-R-122 (Dec. 12, 1994) at 7.

% Commissioner Crawford finds that the large presence of nonsubject imports in the U.S. market
would have prevented any significant price increase even in the absence of Chinese saccharin.

% We note that, in general, the Commission has discretion to use whatever reasonable
methodologies enable it to consider the effects of subject imports on pricing. See generally Keyes
Fibre Co. v. United States, 682 F. Supp. 583 (Ct. Int’l Trade 1988); Maine Potato Council v. United
States, 613 F. Supp. 1237, 1244-45 (Ct. Int’l Trade 1985).

¥ See Petitioner’s Prehearing Brief at 17-19 and Exhibit 7; Hearing Tr. at 51.

® See Report at 1-40-41 n.26. PMC acknowledged that it does not have a formal written
policy for its tiered pricing system and the discounts may vary greatly depending on the customer and
the product line. PMC stated that it uses tiered pricing for 11 out of 19 of its largest customers,
which PMC estimated represents approximately 60 percent of PMC’s sales. CR at 1-40-41 n.26, PR at
II-18 n.21; Hearing Tr. at 82. Since PMC’s data only represent information on prices of certain large
customers, and not all customers, we cannot make an accurate judgment as to overall trends. We also
note that some of PMC’s customers who receive volume discounts, including ***, do not purchase
Chinese product. See Petitioner’s Posthearing Brief, Exhibit 2, at Attachment I; CR at I-36-37, PR at
1I-16.
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Furthermore, in applying PMC’s approach, we do not discern any noticeable trend that
differs substantially from the Commission’s pricing data.”

Because there are so few direct price comparisons between domestic and Chinese
saccharin, consultants for PMC have proposed another price comparison methodology. They
adjusted the prices of subject imports to distributors by a markup of up to ten percent in
order to compare those prices to PMC’s prices to end-users.” This, petitioner argues, shows
substantial underselling of the subject imports. While the petitioner proposes a ten percent
markup of the distributor’s price, the record shows that distributors may mark up imported
Chinese product anywhere from 3 to 40 percent.”” We find that PMC’s proposed ten percent
adjustment, therefore, does not necessarily reflect true market conditions and we decline to
make price comparisons based on a methodology that may not be representative of actual
distributor markups.”

PMC has also submitted an exhibit comparing its quarterly pricing data for 1993 and
the first two quarters of 1994, with a purchaser’s reported purchase prices of subject imports
for those same periods.” We do not find this information more reliable than the data
submitted to the Commission directly from purchasers.”” We have considered pricing
information submitted to the Commission by three purchasers who reported purchasing both
Chinese and domestic saccharin during the period of investigation.” However, in light of the

® We have also broken out PMC’s average annual unit values by product, which we believe is
more accurate than only considering PMC’s selected pricing data, and we find that the trends still do
not show any clear or significantly different pattern that would change our determination. Product 1,
despite some fluctuation, remained relatively stable, as did product 7. On the other hand, products 2
through 5 fluctuated with no clear trend. See Figures F-1 through F-10 and Tables F-1 and F-2, CR
at F-3-11, PR at F-3-11.

™ Petitioner’s Prehearing Brief at 19-20; Petitioner’s Posthearing Brief, Exhibit 2, at 5-7.

™ CR at I-51-52, PR at I1-20-21; Hearing Tr. at 50 and 153; Petitioner’s Posthearing Brief at 6.
Respondents stated that distribution markups are generally less than ten percent, but can be as high as
30 to 40 percent for small sales. Respondents’ Posthearing Brief at 30-31.

7 Petitioner’s Prehearing Brief, Exhibit 7. See also Petitioner’s Posthearing Brief at 7. We note
that an analysis across a range of markups for product 1 shows more mixed results on underselling by
the Chinese than does the analysis submitted by PMC. CR at I-52, PR at II-21. Further, while this
same approach shows consistent underselling for product 5, product 5 made up a smaller share of
subject imports than did product 1. CR at I-50-51, PR at II-21. Moreover, prices for products 1 and
5 fluctuated throughout the period of investigation, making it difficult to identify a trend related to
subject imports. Figure F-1, CR at F-3, PR at F-3. Ultimately, this analysis, speculating on
underselling margins, also fails to explain price fluctuations or to establish a link between subject
imports and price depression or suppression.

P Petitioner’s Prehearing Brief, Exhibit 7. See also Petitioner’s Posthearing Brief at 7.

™ TFirst, we note that PMC’s exhibit compares prices paid by one purchaser, ***, for the Chinese
product with "prices PMC is charging in the marketplace" not with reported purchaser prices.
Petitioner’s Prehearing Brief at 20. We note that ***. CR at I-53-54, PR at II-21. Second, in this
exhibit PMC compares prices paid for products 3 and 5. Product 3, however, is not imported directly
from China, but is a product which is further processed in the United States. Third, some of the
pricing data PMC has reported appears to be inconsistent with prices *** reported. Compare
Petitioner’s Prehearing Brief, Exhibit 7, with CR at I-54, PR at II-21.

” Data from one of these purchasers, *** showed that the unit values of Chinese prices were
lower in three out of five quarters where comparisons could be made. The second purchaser, ***, did
not provide specific pricing data, but did note that both Korean and Chinese saccharin have
consistently been about *** than the domestic price. The third purchaser, ***, did not purchase both

(continued...)
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more complete evidence of record, we do not find this limited information to be sufficient to
conclude that subject imports are having a significant adverse impact on domestic prices.™

C. Impact of the Subject Imports on the Domestic Industry

We find that LTFV imports from China have had no significant adverse impact on
the domestic industry. As noted, imports from China, while increasing, were at low levels
and had no discernible adverse price effects.

We find it significant that the subject imports gained market share at the expense of
nonsubject imports, not the domestic industry, from 1991 to 1993. During this period,
PMC’s market share fluctuated only slightly. In interim 1994, although PMC’s market share
declined, subject imports’ market share also declined despite a significant rise in domestic
consumption.” Nonsubject imports, not subject im%)orts, captured the greatest part of the
increase in domestic consumption in interim 1994.

Although there were declines in many of the domestic industry indicators from 1991
to 1993 (e.g., production, capacity utilization, U.S. shipments, employment and
productivity), virtually all indicators of the condition of the domestic industry, with the
exception of inventories and exports, exhibited improvement in interim 1994 despite an
increase in total imports.” *

We also find that most of PMC’s customers are not purchasing the Chinese product.
First, as noted above, many purchasers of the domestic product require saccharin suppliers to
meet their strict product qualification, a process which can be time consuming and expensive,

7(...continued)
the domestic and Chinese saccharin in the same periods. It stated that ***, CR at I-58-59, PR at II-
24. We find that at least some of these differences in price can be explained by some of the nonprice
factors already discussed. Furthermore, the quantities of subject imports reported in these limited
transactions were not significant relative to overall U.S. consumption.

" CR at I-52-53, PR at I1-20-21.

7 Although the volume of PMC’s U.S. shipments declined from 1991 to 1993 by *#** percent, we
note that U.S. consumption declined by *** rate (6.3 percent by quantity and 10.7 percent by value)

and that PMC’s market share increased in terms of both quantity and value. Table C-1, CR at C-3,
PR at C-3.

™ The increase in nonsubject imports in 1994 covered 62 percent of the increase in domestic
consumption. The increase in PMC’s shipments in interim 1994 equaled just over 32 percent of the
increase in consumption in this period while the increase in subject imports equaled less than 6 percent
of the increase in domestic consumption in interim 1994. Table C-1, CR at C-3, PR at C-3.

” See the discussion of the Condition of the Domestic Industry, supra. PMC attributed its
improvement in the interim period to ***, CR at I-12-14, PR at II-6. Thus, we find that the resulting
increase in inventories is due to *** and not to subject imports.

* Regarding PMC’s poor financial performance, especially the 1992-1993 decline in PMC’s gross
profit, we note that during the period of investigation, PMC’s unit costs of goods sold (COGS)
increased ***, while the value of net sales decreased by *** percent. This increase in unit COGS and
reduction in net sales taken together account for most of the total decrease in gross profit between
these two years. We attribute the decline in net sales to the decline in consumption, not to subject
imports. During this 1992-93 period, there was a decline in overall U.S. consumption by value of 6.1
percent. While PMC’s net sales declined during this period by *** percent, the decline was still less
on a percentage basis than the decline in overall U.S. consumption by value. As already noted, the
percentage decline in PMC’s domestic shipments by volume between 1991 and 1993 was slightly less
than the decline in apparent consumption. Table C-1, CR at C-3, PR at C-3.
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and which serves to limit changing suppliers in response to small changes in price.* Second,
out of 27 purchasers responding to Commission questionnaires, only eight had purchased
saccharin from both PMC and Chinese sources, and out of the 21 purchasers who provided
pricing data, only 9 reported prices for subject imports. In most cases, subject import prices
were only reported for a few quarters.”” Of PMC’s major customers, only one out of eight
had ever purchased subject imports on a commercial basis.” In addition, the information on
the record reveals that only two purchasers, ***, purchased both subject imports and PMC’s
product in the same quarters between January 1991 and June 1994.* Moreover, of the seven
product categories for which the Commission collected pricing data, PMC sold all seven,
whereas importers of the Chinese material only sold two of the products.®

We note there was only one confirmed lost sale to lower priced imports from
China.*®* An additional confirmed lost sale allegation involved imports from both Korea and
China and the purchaser could not make a distinction between the two. This evidence is
insufficient to find that subject imports are adversely impacting the domestic industry.

In conclusion, because of the relatively small volume of Chinese product, the lack of
significant volume and price effects, the lack of correlation between the condition of the
domestic industry’s performance and subject imports, as well as the fact that most of PMC’s
purchasers are not purchasing the subject imports, we do not find that subject imports have
had an adverse impact on the domestic industry.” *

81

See generally CR at I-5-6, I-27-28, and I-35-37, PR at I1-4-6, 1I-13, and II-15-16.
¥ CR at I-38 and 1-40, PR at II-17 and II-18.

% See CR at I-34-37, PR at II-15-16.

% CR at I-52-53, PR at II-21.

% CR at I-39-40, PR at II-17.

% CR at I-60-61, PR at II-24. Another lost sale allegation was confirmed, but the Chinese quote
was for export sales in the Mexican market, rather than in the United States. No information was
available to the Commission regarding the quality or grade of that sale. CR at I-56-58, PR at I1-22.

¥ We have also taken into account the parties views with respect to the effect of aspartame and
saccharin’s warning label on the domestic industry. We find these to be conditions of competition, but
we do not find them particularly instructive with respect to the effects of subject imports. There is
evidence in the record that certain purchasers are switching increasingly to aspartame because of its
preferred taste, reduced price, and the stigma of saccharin’s warning label. However, there are
several factors which may limit aspartame’s substitutability with saccharin, including the fact that
aspartame is still 15 to 20 times more expensive than saccharin, has a somewhat different taste profile
(reportedly it is closer in taste to natural sweeteners and is approximately 200 times as sweet as sugar),
is less stable over time and under certain conditions (e.g., heat), and has a different chemical
composition which renders it unsuitable for certain end use applications, such as adhesives,
electroplating, pharmaceuticals, tobacco, and animal feeds. CR at I-6-8, I-29-31, and I-54-55, PR at
1I-4-6, 11-13-14, and II-22; Hearing Tr. at 31-32.

% In her analysis of material injury, Commissioner Crawford evaluates the impact on the domestic
industry by comparing the state of the industry when the imports were dumped with what the state of
the industry would have been without the dumping, that is, had imports been priced fairly. In
assessing the impact of subject imports on the domestic industry, she considers, among other relevant
factors, output, sales, inventories, capacity utilization, market share, employment, wages, productivity,
profits, cash flow, return on investment, ability to raise capital and research and development as
required by 19 U.S.C. § 1677(C)(iii). These factors either encompass or reflect the volume and price
effects of the dumped imports, and so she gauges the impact of the dumping through those effects. In
this regard, the impact on the domestic industry’s prices and sales is critical, because the impact on
other industry indicators (e.g. employment, wages, etc.) is derived from this impact. Subject imports

(continued...)
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Accordingly, we determine that the domestic industry is not materially injured by
reason of LTFV imports from China.

IV. NO THREAT OF MATERIAL INJURY BY REASON OF LTFV IMPORTS
FROM CHINA

Section 771(7)(F) of the Act directs the Commission to consider whether a U.S.
industry is threatened with material injury by reason of the subject imports "on the basis of
evidence that the threat of material injury is real and that actual injury is imminent."® The
Commission may not make such a determination "on the basis of mere conjecture or
‘supposition."® In making our determination, we have considered all of the statutory factors
that are relevant to this investigation.”

Chinese production capacity and capacity utilization are not likely to result in a
significant increase in subject imports of saccharin from China into the United States.
Chinese production capacity was stable at *** pounds annually from 1991 through interim
1994. Production capacity of the three Chinese producers accounting for most of the exports
to the United States also remained stable during this period at *** pounds. None of the

%(...continued)
would have been priced considerably higher had they been priced at fair value. Because Chinese
imports and the domestic product appear to be somewhat good substitutes, purchasers likely would not
have continued to buy subject imports had they been fairly priced. As a result, substantially fewer and
perhaps none of the imports from China would have been sold had they been fairly traded. The price
increase also would have caused purchasers to switch from subject imports to alternative sources such
as the domestic product and nonsubject imports.

As discussed above, competitive discipline would have come from fairly traded nonsubject
imports which were present in the U.S. market throughout the period of investigation and represented
a significant alternative source of supply for purchasers. Thus, even if subject imports had been
priced fairly, the domestic industry would not have been able to raise prices significantly.
Consequently, any impact on the domestic saccharin industry would have been on its output and sales,
rather than its prices. Many purchasers would have been willing to switch to the domestic product if
subject imports had been fairly priced, and the domestic industry had sufficient unused capacity and
inventory to supply the small market share previously held by subject imports. The impact on the
domestic industry’s output and sales, however, would have been limited by the attractiveness and
availability of nonsubject imports. Evidence of record indicates that nonsubject imports and the
domestic product, and nonsubject imports and subject imports are reasonably good substitutes. In
addition, the significant increase in volume and market share of nonsubject imports in interim 1994
strongly suggest their interest in and capacity for increased sales in the U.S. market. Therefore,
nonsubject imports and the domestic producer together would have absorbed the small market share
previously held by subject imports. The resulting increase in market share by the domestic industry,
without any significant price increase, would not have significantly increased output, sales and
revenues. Accordingly, Commissioner Crawford determines that the domestic industry would not have
been materially better off if the subject imports had been priced fairly. Therefore, she determines that
the domestic industry is not materially injured by reason of the LTFV imports from China.

® 19 U.S.C. §§ 1673d(b) and 1677(7)(F)(ii).
% 19 U.S.C. § 1677(7)(F)(ii).

19 U.S.C. § 1677(7T)(F)(i). Because subsidies are not at issue, factor I is not applicable.
Moreover, factor IX regarding raw and processed agriculture products also is not applicable to this
case.
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Chinese producers reported **** The Chinese capacity utilization level increased
throughout the period of investigation, and was *** percent in interim 1994.”

Moreover, a large proportion of Chinese output is exported to countries other than
the United States, including ***. Only a small amount of China’s total exports are directed
to the U.S. market.* PMC argued that if the Chinese producers diverted sales away from
their other export markets to the United States, the amount of additional production would
flood the U.S. market.” There is no evidence in the record, however, that any sales are
likely to be shifted from these other markets to the United States.”® In addition, the Chinese
home market is the largest market for Chinese saccharin and has accounted for an increasing
share of Chinese saccharin shipments over the period of investigation.”

While Chinese import shipments and market share increased, subject imports were
small both in absolute terms and in terms of their U.S. market share, and Chinese market
share declined in interim 1994. Furthermore, most of the increase in Chinese import
volumes occurred between 1991 and 1992, and the increase tapered off considerably in the
later portion of the period of investigation. Moreover, as noted above, the increase in
subject imports during the period of investigation came at the expense of fairly traded
imports from other countries. Thus, we find no likelihood that import penetration will rise
to injurious levels.

We also find that subject imports will not enter the United States at prices that will
have a depressing or suppressing effect on domestic prices. We have found that subject
imports are not currently having a depressing or suppressing effect.”® There is no evidence
that these market conditions will change in the immediate future, or that subject imports from
China will be any more likely to affect prices adversely in the immediate future than they
have during the period of investigation.

While there was a significant increase in importers’ U.S. inventories in interim 1994,
there is evidence in the record that inventory levels in the saccharin market are generally

” Respondents also stated that due to shortages of phthalic anhydride -- a major input in the
production of saccharin -- other chemical materials, and energy, it would be difficult to increase
Chinese saccharin production. Capital shortages also make plant expansion difficult. See generally
Hearing Tr. at 117-129. One major Chinese saccharin exporter to the United States, ***, CR at I-
23-24 & n.13, PR at II-10-11. See also Hearing Tr. at 124 and 125; Respondents’ Posthearing Brief
at 5 and 10-12.

* CR at I-23, PR at II-10.

* CR at I-23, PR at II-10. At their peak in 1992, Chinese saccharin exports to the United States
accounted for *** percent of total exports. CR at I-23, PR at II-10.

% Hearing Tr. at 56.

* Respondents stated that Chinese producers have long-term contracts with their customers in these
other export markets and therefore there is no threat that they will divert exports away from these
markets to the United States. Respondents’ Posthearing Brief at 12-13. They also claim that they
would rather sell in the Chinese market because the quality standards are less stringent and they do not
have to go through extensive quality control procedures that are often required in the U.S. market.

See CR at I-23, PR at II-10.

” CR at I-23, PR at II-10. See also Hearing Tr. at 124 and 125; Respondents’ Posthearing Brief
at 5 and 10-12.

* In addition, as Chairman Watson and Commissioner Crawford noted above, they find that the
large share of nonsubject imports limits price increases.
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larger in the beginning of the year and are not necessarily indicative of full-year trends.” In
any event, increasing levels of inventories alone do not mandate a finding of threat of
material injury.'®

We find that there are no actual or potential negative effects on existing development
and production efforts of the domestic industry. PMC indicated that new capital
improvements are limited due to lack of profitability caused by imports. As discussed in the
previous section, however, we do not find that the poor financial performance of the
domestic industry is by reason of subject imports.

There is also no evidence in the record to support a finding that there is a potential
for product-shifting, within the meaning of 19 U.S.C. section 1677(7)(F)(1)(VIII) There are
also no known antidumping or countervailing duty orders or investigations.'"

Finally, we find no "other demonstrable adverse trends" that indicate a probability
that subject imports from China will be the cause of actual injury.'” We therefore determine

that the domestic industry producing saccharin is not threatened with material injury by
reason of the LTFV imports from China.

CONCLUSION

For the reasons discussed above, we find that the domestic industry producing

saccharin is neither materially injured nor threatened with material injury by reason of LTFV
imports from China.

* CR at I-22, PR at II-10. For example, we note that in interim 1993, end-of-interim-period
inventories were *** percent, but in the full year of 1993, inventories were considerably lower at ***

percent. CR at I-22, PR at II- . PMC’s inventories were also higher in interim 1993 than in full-
year 1993. Table 1, CR at I-11, PR at II-6.

% As discussed above, PMC reported the reason for its *** CR at I-12-14, PR at II-6. Because
of the *** should not occur.

' CR at I-24, PR at II-11.
' Chairman Watson further notes that significant increased sales of subject imports are not likely
to threaten the domestic industry with material injury in the imminent future due to the length of many

U.S. purchasers’ qualification procedures which require long waiting periods (often in the six-months
range). CR at I-36-37, PR at 1I-20.
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SEPARATE VIEWS OF COMMISSIONER ROHR AND
COMMISSIONER NEWQUIST

Based on the record in this investigation, we determine that the industry in the United
States producing saccharin is materially injured by reason of imports of saccharin from the
People’s Republic of China ("China") that have been found by the U.S. Department of
Commerce ("Commerce") to be sold in the United States at less than fair value ("LTFV").

As a preliminary matter, we note that we base our final determination on a finding
that the domestic industry producing saccharin is currently experiencing material injury, and
that imports of saccharin from China that have been sold in the U.S. market at less than fair
value are a cause, although quite possibly not the only cause, of that injury. In our view, we
are to determine whether the LTFV imports contribute to the injury experienced by the
domestic industry, not whether they are the principal or most substantial cause of that injury.'
While other factors might also have an impact on the domestic industry’s performance, for
the reasons discussed below, we do not believe that these factors, individually or in
combination, are responsible for all of the injury currently being experienced by the domestic
industry.

We concur with the majority’s discussion of like product, domestic industry, and the
condition of the domestic industry. However, because we differ to a certain degree from the
majority view of the condition of the industry, we begin our discussion with an analysis of
this latter subject.

I. Condition of the Domestic Industry

From 1991 to 1993, domestic production, capacity utilization, and shipments of
saccharin declined steadily, and the domestic industry placed an increasing amount of its
production into inventory.” The sole domestic producer, PMC, suffered increasingly large
*** throughout 1991-93, despite an overall decline in basic production costs.’ PMC’s dismal
financial performance during this period stifled possible plans for capital investments or
improvements in its saccharin operations.* While interim 1994 (January-June) data indicate
an improvement in the state of the domestic industry,” we note that this upturn likely reflects
the Commission’s affirmative preliminary determination made in January 1994, as well as a
marked increase in domestic sales volume during the interim period.® Significantly, despite a
dramatic surge in overall domestic consumption of saccharin in the interim period, PMC’s
share of the domestic market declined substantially.’

II. Material Injury by Reason of the Subigt Imports

Chinese imports of saccharin increased substantially over the period of investigation.
In 1991, 259,000 pounds of saccharin from China were imported into the United States.® By

See e.g., Iwatsu Electric Co. v. United States, 758 F. Supp. 1506 (Ct. Int’l Trade 1991).
CR at Table 1.

CR at Table 2.

CR at Table 6.

CR at Tables 1 and 2.

CR at Table 2; PR at 1I-7.

CR at Table 10; PR at II-12.

CR at Table 9; PR at 1I-12.
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1993, imports rose to 472,000 pounds, an increase of 82 percent.” Imports in interim 1994
(January-June) totalled 257,000 pounds compared to 225,000 pounds in interim 1993."
Significantly, at the same time that the volume of imports from China was rising, the unit
values of these imports declined steadily, from $1.79 per pound in 1991 to $1.56 per pound
in 1993." Only in interim 1994, and likely as a result of the affirmative preliminary
determination in this investigation, were unit values for imports higher than for the preceding
comparable period.”” Also, subject imports almost doubled their share of domestic
consumption, from *** percent in 1991 to *** percent in 1993.” The interim 1994 share
was just slightly less than for the same period in 1993."

In our view, this is a fairly price-sensitive industry where even a small quantity of
unfair imports in the marketplace can have a discernible adverse effect on domestic prices.
A number of purchasers confirm that the domestic and imported saccharin are similar in
terms of quality, and that price is an important factor when purchasing saccharin."

In this final investigation, as in the preliminary, we are faced with a problematic
price structure, requiring a cautious analysis of available price data. Petitioner sells the bulk
of its saccharin directly to end users, while most saccharin imported from China is sold to
distributors.'® Moreover, direct price comparisons were possible with regard to only two
products. However, for these two products, which represent a significant portion of
petitioner’s sales volume, domestic prices were notably lower in the final quarter for which
prices were reported (April-June 1994) than in the first quarter (January-March 1991)."

Several major consumers of saccharin indicate that Chinese prices were generally
lower than domestic prices during the period.® The low prices of Chinese saccharin sold to
distributors allowed distributors to mark-up the price of Chinese imports substantially and
still sell the saccharin to end users at prices below those of the domestic producer.” These
price mark-ups at the distributor level ranged from 10 percent to as much as 40 percent.”
Even with a 40 percent mark-up, the price of one of the Chinese products is much lower
than the price of the comparable domestic product.” Furthermore, information gathered
through lost sale and lost revenue inquiries indicates that Chinese saccharin has, in fact, been
priced to end users from 5 percent to 25 percent below domestic saccharin prices, and that
the petitioner has been forced to lower its prices to maintain its end user customers.”
Chinese unit values declined more rapidly than domestic unit values during the period of
investigation. Unit values for domestic saccharin decreased between 1991 and 1993, and

° Id.

© 1d.

' CR at Table 9; PR at 1I-12.

2 1d.

 CR at Table 10; PR at II-12.

“ CR at Table 10; PR at II-12.

CR at I-33 to I-34 and I-36 to I-38; Economic Memorandum at 20-21.
' CR at I-8; PR at II-5.

' CR at Table 11; PR at II-19.

® CR at I-59 to I-60; PR at I1-22-24.
¥ CR at 51; PR at I1-20-21.

® CR at I-51; PR at I1-20-21.

* CR at 52; PR at 11-20-21.

2 CR at I-59 to I-61; PR at I1-22-24.
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rose only slightly when comparing interim periods.” But, the unit value for saccharin
imported from China fell sharply during the investigation period, by almost 9 percentage
points more than the domestic decline, before increasing slightly when comparing interim
periods.” In addition, Chinese unit values were consistently well below those of the
domestic producer.”

Thus, in light of the significant increase in the volume and market share of imported
saccharin from China sold in the United States at less than fair value, the steady decline in
domestic saccharin prices, evidence of underselling by the Chinese imports, confirmed lost
sales, and lower Chinese unit values, we find that dumped saccharin from China depressed
and suppressed domestic saccharin prices to a significant degree.

Furthermore, we find unpersuasive respondents’ arguments that factors other than the
subject imports combined to cause all of the injury to the domestic industry. Specifically, the
respondents argue that the increased use of aspartame as a substitute for saccharin, and the
requirement that saccharin products carry health warning labels, caused PMC to lose sales.”
However, if valid, these arguments suggest that overall consumption of saccharin should have
continued to decline unless these factors were somehow eliminated. But, instead, domestic
consumption of saccharin rose sharply during the interim 1993/1994 period,” despite the
continued presence of the health warning labels and competition from aspartame. Moreover,
Chinese producers steadily increased their sales of saccharin in the U.S. market throughout
the period of investigation.® Obviously the Chinese were not deterred by the alleged decline
in U.S. saccharin consumption supposedly caused by these two factors.

Respondents also argue that PMC is inflicting injury on itself through its export sales
practices.” But, PMC exports only the saccharin that it cannot sell in the domestic market.”
That PMC suffers a loss in selling its product abroad because it cannot sell its product in the
domestic market only provides evidence, further supported by lost sales allegations, that
subject imports are disrupting PMC’s traditional market base.

III. Conclusion

Our analysis of the record reveals that imports of saccharin from China increased
substantially during the period of investigation, and that these imports had a price depressing
and suppressing effect on the domestic industry. We therefore conclude that the domestic
industry producing saccharin is materially injured by reason of imports from China which the
Department of Commerce has found to be sold at less than fair value in the United States.

CR at Table 2; PR at II-7.

CR at C-3, Table C-1.

Id.

Respondents’ Pre-Hearing Brief at 16-25.

CR at Table 10; PR at II-12.

Id.

Respondents’ Post-Hearing Brief at 5-6.

Staff conversation with John Gloninger, PMC representative, December 13, 1994.
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INTRODUCTION

On November 18, 1993, PMC Specialties Group, Cincinnati, OH--the sole producer of
saccharin in the United States--filed a petition with the U.S. International Trade Commission and the
U.S. Department of Commerce alleging that imports of saccharin from China and Korea are being
sold in the United States at less than fair value (LTFV) and that an industry in the United States is
materially injured and threatened with material injury by reason of such imports. Accordingly, the
Commission instituted and conducted preliminary antidumping investigations (Nos. 731-TA-675 and
676) under section 733(a) of the Tariff Act of 1930 (the Act) (19 U.S.C. 1673b(a)), and determined
that there is a reasonable indication that an industry in the United States is materially injured by
reason of such imports. Commerce, therefore, continued its investigations into the existence and
extent of LTFV sales from China and Korea and on June 23, 1994, published in the Federal Register
an affirmative preliminary determination with respect to China (59 F.R. 32412) but a negative
preliminary determination with respect to Korea (59 F.R. 32416). Effective the same date, the
Commission instituted a final investigation with respect to China.

Notice of the institution of the Commission’s final investigation and of a public hearing to be
held in connection therewith was posted in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and published in the Federal Register on July 20, 1994 (59 F.R.
37056). Commerce continued its LTFV investigations and issued an affirmative final determination
for China and a negative final determination for Korea on November 7, 1994." The Commission
held a public hearing with respect to China on November 10, 1994,> and voted on December 15.

The Commission has conducted two other investigations concerning saccharin: one involving
Japan and the other involving Korea. Both were antidumping investigations, conducted in 1977, and
both resulted in negative determinations (unanimous) by the Commission.?

NATURE AND EXTENT OF THE LTFV SALES

The actual number of saccharin producers and exporters in China is unknown. In response
to Commerce’s preliminary inquiry, the Chinese Ministry of Foreign Trade and Economic
Cooperation (MOFTEC) supplied a list of four exporters and six supplying manufacturers which sold
or produced saccharin exported to the United States during Commerce’s period of investigation (June
through November 1993); however, several others, though perhaps not exporting to the United
States, are known to exist. (The China Association of Saccharin Producers has provided the
Commission with trade data on 14 firms). Commerce’s LTFV calculations were based on the
responses it received from two exporters--Shanghai KJ Import and Export Corporation (Shanghai IE),
which exports material produced by Shanghai No. 6 Pharmaceutical Factory (Shanghai), and Suzhou
Cereals Import and Export Corporation (Suzhou IE), which exports material produced by Suzhou
Auxiliary Agent Factory (Suzhou). On the basis of purchase prices in the United States and an
analysis of the factors of production of these firms’ suppliers (valued on the basis of similar
production in Indonesia and India), Commerce determined final weighted-average margins of 160.68
percent for Shanghai IE, 276.62 percent for Suzhou IE, and 391.42 percent for all others.

' Copies of Commerce’s Federal Register notices of its final determinations are shown in app. A.
? A list of participants at the hearing is presented in app. B.

* Saccharin from Japan and the Republic of Korea, USITC publication 846, Dec. 1977.
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THE PRODUCT
Description and Uses

Made from petroleum-based organic chemicals, saccharin is a chemical additive that is used
primarily as a sweetener. First synthesized in 1879, it has been used in the United States as a sugar
substitute since 1885--primarily in foods and beverages (either commercially added prior to
consumption or personally added at the time of consumption) and in personal care products such as
toothpaste and mouthwash. By weight, it is about 350 times sweeter than sugar. It is also used as
an additive in adhesives and in metalworking fluids to facilitate electroplating.

Four chemical variations of saccharin are generally available: (1) sodium saccharin, which
accounts for the bulk of U.S. consumption and which is available in granular, powder, spray-dried
powder, or liquid form; (2) calcium saccharin, (3) acid (or insoluble) saccharin, and (4) research
grade saccharin. Like that produced in the United States, most of the material imported from China
is sodium saccharin. (Neither China nor the United States currently produces research grade
saccharin. The market for this material, which constitutes less than 1 percent of total saccharin
consumption, uses imports from Israel and Canada). The U.S. and Chinese producers, or at least
those that export to the United States, also appear to produce reasonably comparable products.
Before purchasing, most users either require a certificate of analysis or conduct their own tests for
purity and for adherence to Food and Drug Administration (FDA) specifications outlined in the Food
Chemical Codex (FCC) and United States Pharmacopeia (USP). Saccharin that meets these standards
is known in the market as "food grade" and is required for virtually all uses other than adhesive
production and electroplating. Both the U.S.- and Chinese-produced products are marketed as "food
grade." Some complaints concerning the Chinese product have been reported, including inconsistent
grain size, impure content, poor packaging (sometimes requiring repackaging), and hygroscopic
clumping (requiring remilling); however, such complaints have also been reported from time to time
for other sources, including U.S. producers.

Two production processes are currently in use worldwide: the Maumee process, a
continuous-production method which was developed in the United States and is the only process used
domestically; and the older Remsen-Fahlberg process, a batch-production method using different
starting materials, that is the predominant method used worldwide. Both processes are used in
China.

Pursuant to a study that found saccharin to be a cancer-causing agent in rats, the FDA
banned the use of saccharin in food and beverages in 1977. Shortly thereafter, Congress imposed a
moratorium on the ban, but subjected the sale of saccharin to certain requirements. The Saccharin
Study and Label Act, recently renewed through May 1, 1997, mandated that health warning labels be
placed prominently on all products containing saccharin. According to the petitioner, saccharin’s
association with cancer and the warnings pertaining thereto had a negative impact in some market
sectors in the late 1980s, particularly the packaged (non-fountain) soft drink market, and was a factor
in helping the only other major artificial sweetener, aspartame, to displace sales.

Aspartame is produced by a completely different chemical process and, other than being
synthesized from organic compounds, bears no chemical relationship to saccharin. It is about 200
times sweeter than sugar and, unlike saccharin, has nutritive value with a caloric-count-to-weight
ratio comparable to that of sugar. Aspartame’s major advantage over saccharin in the marketplace,
other than not having the stigma of a carcinogen, is that it is closer to natural sweeteners in taste.
On the other hand, it is several times more expensive (for the equivalent sweetening capacity) and
tends to lose both stability and sweetness over time and under certain conditions. Currently, it is
used in two of saccharin’s major markets--packaged (non-fountain) soft drinks and table-top
sweeteners (the artificial sweetener packets provided by restaurants, airlines, etc.).

I1-4



The large packaged-soft-drink manufacturers, such as Coca Cola and Pepsi, switched from
saccharin to aspartame when warning labels were required and now use aspartame for the bulk of
their diet-soft-drink production. Smaller producers are increasingly using blends of the two
sweeteners or switching to aspartame entirely as more of them become incorporated into larger
concerns and as the price of aspartame falls relative to that of saccharin. Aspartame’s use in this
market increased markedly when its U.S. producer’s patent expired in late 1992, and prices, in the
wake of foreign competition, fell from over $95 to less than $30 per pound.* To a lesser degree
aspartame is also used in table-top sweeteners; however, its inherent instability limits its competitive
potential in this and other major markets for synthetic sweeteners, such as fountain soft drinks. It
does not accomplish the same function as saccharin in non-food applications, such as metal
brightening and electroplating, pharmaceuticals, tobacco, and animal feeds.

U.S. Tariff Treatment

U.S. imports of saccharin are specifically provided for in subheading 2925.11.00 of the
Harmonized Tariff Schedule of the United States (HTS). The column 1-general (most-favored-
nation) duty rate, applicable to imports from China, is 6.9 percent ad valorem.

U.S. MARKET AND CHANNELS OF DISTRIBUTION

About half of the saccharin consumed in the United States is used as a beverage additive,
primarily in soft drinks (mostly fountain but also packaged) and in self-sweetened beverages like tea
and coffee.” End users for these markets are mostly soft-drink manufacturers and manufacturers of
table-top sweetener packets for restaurants, airlines, and other firms serving beverages to the public.
Its use as an additive in personal care products, such as toothpaste and mouthwash, accounts for
another 25 percent of its U.S. consumption. About half of the remainder is consumed in
electroplating chrome bumpers and accessories by the auto and auto parts industries, and the rest is
used in pharmaceuticals, animal feed, tobacco, and food mixes.

U.S.-produced saccharin is sold in all markets and directly to manufacturers of the above
products. With one possible exception, the Chinese-produced product is also used in all markets,’
but is sold first to independent importers and then to independent distributors before being purchased
by product manufacturers. About half of the petitioner’s sales are made on a loose contractual basis.
Negotiations take place at the beginning of the year for a customer’s annual needs, subject to both
price and quantity adjustments at the time of shipment. The remainder of the petitioner’s sales and
all importers’ sales are made on a spot basis.

U.S. PRODUCERS AND IMPORTERS

As noted above, PMC Specialties Group is the only producer of saccharin in the United
States. PMC Specialties Group is wholly owned by PMC, Inc., Sun Valley, CA, which purchased
the saccharin-producing operations of Sherwin-Williams Company in 1985. Sherwin-Williams began
producing saccharin in 1966 when it purchased the Cincinnati, OH, saccharin plant of Maumee
Chemical Company. Numerous other firms, including Monsanto Company, St. Louis, MO;

“ The difference in price between aspartame and saccharin on a per-pound basis (saccharin currently sells
for less than $4.00 per pound) understates the actual cost difference because of saccharin’s greater per-pound
sweetening capacity.

5 Percentage estimates are supplied by the petitioner—the only producer of saccharin in the United States.
¢ Petitioner and respondents disagree as to whether Chinese-produced saccharin is used in electroplating.
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Lakeway Chemical Company, Muskegon, MI; and Pillsbury Company, Minneapolis, MN, previously
produced saccharin in the United States. All of these firms ceased production of the subject product
by 1972.

g Three firms account for most of the saccharin imported from China in recent years: Helm
New York Chemical Corporation, Piscataway, NJ (wholly owned by Helm AG, Hamburg,
Germany), which imports from ***; Kinetic Industries, Inc./Gibraltar Trading Corporation,
Woodbridge, NJ, which imports from ***; and Dastech International, Inc., Great Neck, NY, which
imports ***_ All three firms import saccharin ***. No significant value is added to the imported

product except by Kinetic, which converts large quantities of acid saccharin to calcium saccharin
before sale. ***,

CONSIDERATION OF THE ALLEGED MATERIAL INJURY

The data in this section reflect the saccharin operations of PMC Specialties Group from
January 1991 through June 1994. Saccharin accounted for about *** percent of the firm’s total sales
during this period. (Other sales were of corrosion inhibitors, food/feed ingredients, and other
chemical additives the company produces, mostly for industrial use). Most of the personnel and
equipment the firm uses to produce saccharin are exclusive to saccharin production,’ so the necessity
of allocating joint resources to the subject product in the compilation of the data was minimal. In
general, the data trend somewhat disfavorably from 1991 to 1993 and then show a modest recovery,
or at least an improvement, from January-June 1993 to January-June 1994. A summary of the data,

showing period-by-period percentage changes, is shown in appendix C. Selected data are presented
graphically in appendix D.

U.S. Production, Capacity, Capacity Utilization,
Shipments, Inventories, and Employment

From 1991 to 1993, PMC Specialties Group’s capacity remained steady and exports
increased modestly, but overall shipments, production, capacity utilization, employment, productivity,
and most other variables either declined to some degree or showed no marked improvement (table 1).
According to the firm’s questionnaire response, no unusual circumstances such as plant changes,
strikes, equipment failure, or material shortages had any role in the decline. Particularly noticeable
is an extraordinarily high level of and increase in inventories during this period.

A qualified improvement is evident from January-June 1993 to January-June 1994. Domestic
shipments, employment, and productivity increased moderately, and production went up by ***
percent (effectively increasing capacity utilization), but most of the additional activity went into a
further increase in inventory, which rose from *** percent to *** percent of total shipments. ***,
Total shipments continued to decline, brought about by a ***-percent reduction in exports. Since
1991, exports have accounted for about a *** of U.S.-produced saccharin shipments.

Table 1

Saccharin: U.S. production, average practical capacity, capacity utilization, domestic shipments,
exports, end-of-period inventories, average number of U.S. production and related workers and hours
worked by and compensation paid to such workers, 1991-93, Jan.-June 1993, and Jan.-June 1994

* * * * * * *

7 Largely due to food-grade requirements, the firm allows nothing else to be made with the same equipment.
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Financial Experience of U.S. Producers

PMC Specialties Group supplied income-and-loss data on its operations on saccharin and on
the overall operations of the establishment in which saccharin is produced.

Data for PMC Specialties Group were verified by the Commission’s staff. As a result of the
verification, PMC Specialties Group changed the originally reported data for capacity, inventory,

production, shipments, operations on saccharin, asset valuation, and sales prices of saccharin to U.S.
end users.

Saccharin Operations

The income-and-loss data of PMC Specialties Group on its U.S. saccharin operations are
presented in table 2. Data on the major components of the cost of goods sold on its U.S. saccharin
operations are presented in table 3. Total net sales value declined from 1991 to 1992 due in part to
a ***_ The net sales value further declined in 1993 due primarily to a ***, The net sales value
increased from January-June 1993 to January-June 1994 due partially to ***,

* * * * * * *

Table 2

Income-and-loss experience of PMC Specialties Group on its operations producing saccharin,
calendar years 1991-93, Jan.-June 1993, and Jan.-June 1994

* * * * * * *

Table 3

Major components of PMC Specialties Group’s cost of goods sold on its saccharin operations,
calendar years 1991-93, Jan.-June 1993, and Jan.-June 1994

* * * * * * *

Overall Establishment Operations

The income-and-loss data of PMC Specialties Group on its overall U.S. establishment
operations are presented in table 4. Saccharin’s total net sales accounted for about *** percent of
overall establishment net sales during the period for which data were reported; other products
produced in the establishment, and their respective shares of total sales, include corrosion inhibitors
(*** percent), industrial chemicals (*** percent), and fine chemicals (*** percent). ***,

Table 4

Income-and-loss experience of PMC Specialties Group on the overall operations of its establishment
wherein saccharin is produced, calendar years 1991-93, Jan.-June 1993, and Jan.-June 1994

* * * % * * *
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Investment in Productive Facilities

PMC Specialties Group’s investment in property, plant, and equipment and return on assets
are shown in table 5. The assets allocated to saccharin do not include upstream assets such as those
used in the production of isatoic anhydride and methyl anthranilate, and therefore it would not be
feasible to compute a return on assets for saccharin.

Table 5

Value of assets and return on assets of PMC Specialties Group’s operations producing saccharin,
calendar years 1991-93, Jan.-June 1993, and Jan.-June 1994

* * * * * * *

Capital Expenditures and Environmental Costs

Capital expenditures on PMC Specialties Group’s operations are shown in table 6, and
environmental costs are presented in table 7. ***,

Table 6

Capital expenditures by PMC Specialties Group, by products, calendar years 1991-93, Jan.-June
1993, and Jan.-June 1994

Table 7

Environmental costs of PMC Specialties Group, by products, calendar years 1991-93, Jan.-June
1993, and Jan.-June 1994

Research and Development Expenses

Research and development expenses are shown in table 8. Such expenses for saccharin
operations ***,

Table 8

Research and development expenses of PMC Specialties Group, by products, calendar years 1991-93,
Jan.-June 1993, and Jan.-June 1994

* * * * * * *
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Capital and Investment

The Commission requested the U.S. producer to describe any actual or potential negative
effects of imports of saccharin from China on its growth, investment, ability to raise capital, and
existing development and production efforts (including efforts to develop a derivative or improved
version of saccharin). The producer’s responses are presented in appendix E.

CONSIDERATION OF THE ALLEGED THREAT OF MATERIAL INJURY
Section 771(7)(F)(i) of the Act (19 U.S.C. 1677(7)(F)(i)) provides that--

In determining whether an industry in the United States is threatened with material
injury by reason of imports (or sales for importation) of the merchandise, the
Commission shall consider, among other relevant economic factors®--

(D) If a subsidy is involved, such information as may be presented to
it by the administering authority as to the nature of the subsidy
(particularly as to whether the subsidy is an export subsidy
inconsistent with the Agreement),

(IT) any increase in production capacity or existing unused capacity in the
exporting country likely to result in a significant increase in imports of the
merchandise to the United States,

(IIT) any rapid increase in United States market penetration and the likelihood
that the penetration will increase to an injurious <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>