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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-741-743 (Preliminary)

MELAMINE INSTITUTIONAL DINNERWARE FROM CHINA, INDONESIA, AND TAIWAN

Determinations

On the basis of the record' developed in the subject investigations, the Commission determines,
pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that an industry in the United States is materially injured or threatened with material injury by
reason of imports from China, Indonesia, and Taiwan of melamine institutional dinnerware, provided for
in subheadings 3924.10.20, 3924.10.30, and 3924.10.50 of the Harmonized Tariff Schedule of the United
States, that are alleged to be sold in the United States at less than fair value (LTFV).

Background

On February 6, 1996, a petition was filed with the Commission and the Department of Commerce
by the American Melamine Institutional Tableware Association (AMITA) (consisting of
Continental/SiLite International Co., Oklahoma City, OK; Lexington United Corp (National Plastics
Corp.), Port Gibson, MS; and Plastics Manufacturing Co. (Sun Coast Industries, Inc.), Dallas, TX,
alleging that an industry in the United States is materially injured and threatened with material injury by
reason of LTFV imports of melamine institutional dinnerware from China, Indonesia, and Taiwan.
Accordingly, effective February 6, 1996, the Commission instituted antidumping investigations Nos.
731-TA-741-743 (Preliminary).

Notice of the institution of the Commission's investigations and of a public conference to be held
in connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of February 14, 1996 (61 FR 5801). The conference was held in Washington, DC, on February 27, 1996,
and all persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19 CFR § 207.2(f)).
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VIEWS OF THE COMMISSION

Based on the record in these preliminary investigations, we find that there is areasonable
indication that an industry in the United States is threatened with material injury’ by reason of imports of
melamine institutional dinnerware from China, Indonesia, and Taiwan that are alleged to be sold in the
United States at less than fair value ("LTFV").23

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping investigations requires the Commission to
determine, based upon the information available at the time of the preliminary determination, whether
there is a reasonable indication that a domestic industry is materially injured, or threatened with material
injury, by reason of the allegedly LTFV imports.” In applying this standard, the Commission weighs the
evidence before it and determines whether "(1) the record as a whole contains clear and convincing

evidence that there is no material injury or threat of such injury; and (2) no likelihood exists that contrary
evidence will arise in a final investigation."®

I DOMESTIC LIKE PRODUCT AND INDUSTRY

A Background and Product Description

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject imports, the Commission
first defines the "domestic like product” and the "industry."® Section 771(4)(A) of the Act defines the
relevant industry as the "producers as a [w]hole of a domestic like product, or those producers whose
collective output of a domestic like product constitutes a major proportion of the total domestic

!Commissioner Crawford finds that there is a reasonable indication that an industry in the United States
is materially injured by reason of allegedly LTFV imports of melamine institutional dinnerware from China,
Indonesia and Taiwan. She joins in only the like product and industry, condition of the mdustry and cumulation
portions of these views. See Additional Views of Commissioner Carol T. Crawford.

219 U.S.C. § 1671 et seq., as amended. Whether there is a reasonable indication that the establishment
of an industry in the United States is materially retarded is not an issue in these investigations.

3Vice Chairman Nuzum also finds that the record demonstrates "a reasonable indication" that the U.S.
melamine institutional dinnerware industry is materially injured by reason of the subject imports. The evidence
at this stage of the investigation more strongly supports, however, a preliminary affirmative determination based
on threat, and therefore she joins her colleagues in these views.

419 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986);
Calabrian Corp. v. United States, 794 F.Supp. 377, 381 (Ct. Int’l Trade 1992).

SAmerican Lamb 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535,
1543 (Fed. Cir. 1994).

619 U.S.C. § 1677(4)(A).



production of the product."” In turn, the Act defines "domestic like product" as "a product which is like,
or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation. . . ."®

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in characteristics and uses"
on a case-by-case basis.” No single factor is dispositive, and the Commission may consider other factors
it deems relevant based on the facts of a particular investigation.'® The Commission looks for clear
dividing lines among possible like products, and disregards minor variations."

In its notice of initiation, the Department of Commerce has defined the imported article subject to
these investigations as:

all items of dinnerware (e.g., plates, cups, saucers, bowls, creamers, gravy boats, serving
dishes, platters, and trays) that contain at least 50 percent melamine by weight and have a
minimum wall thickness of 0.08 inch. This merchandise is classifiable under
subheadings 3924.10.20, 3924.10.30, and 3924.10.50 of the Harmonized Tariff Schedule
of the United States (HTSUS)."

Melamine is a thermoset plastic distinguished from other plastics used in dinnerware by its break
resistance and by a hard surface that resists stains and scratches.'*> Melamine dinnerware is made from
melamine, formaldehyde, and cellulose, together with coloring compounds, fillers and adhesives. The
chemical melamine (produced from urea under heat and pressure) is reacted with formaldehyde to
produce melamine-formaldehyde resin.'* Melamine dinnerware producers combine this resin with the

719 U.S.C. § 1677(4)(A).

819 U.S.C. § 1677(10).

See, e.g., Nippon Steel Corp. v. United States, 19 CIT __, Slip Op. 95-57 at 11 (Apr. 3. 1995). In
analyzing domestic like product issues, the Commission generally considers a number of factors including: (1)
physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer
perceptions of the products; (5) common manufacturing facilities, production processes and production

employees; and, where appropriate, (6) price. See Timken Co. v. United States, 20 CIT __, Slip Op. 96-8 at 9
(Jan. 3, 1996). .

08ee, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

UTorrington Co. v. United States, 747 F. Supp. 744, 748-749 (Ct. Int’l Trade 1990), aff’d, 938 F.2d
1278 (Fed. Cir. 1991).

2Initiation of Antidumping Duty Investigation: Melamine Institutional Dinnerware Products from
Indonesia, Taiwan and the People’s Republic of China, 61 Fed. Reg. 8039 (March 1, 1996).

13Petition at 4; Transcript of Commission Staff Conference (February 27, 1996) at 14-15 ("Conf. Tr.");
Confidential Report ("CR") at I-4-I-5, Public Report ("PR") at I-4.

4Ex Parte Meeting Notes of February 23, 1996 at 2; CR at I-6, PR at I-5. Only one domestic
producer, petitioner Plastics Manufacturing Company (SunCoast Industries, Inc.) ("SunCoast"), is vemcally
integrated and produces its own melamine resin. The other domestic producers purchase melamine resin, some
(continued...)



other ingredients to form a "biscuit" of the proper weight for a particular dinnerware product. The biscuit
is heated, placed in a mold of the desired shape and size, and the mold held in a press for between 45

seconds and one minute. The dinnerware item is then removed from the mold for polishing and
finishing.!®

B. Whether the Domestic Like Product Includes Non-Institutional Dinnerware

Petitioner, the American Melamine Institutional Tableware Association ("TAMITA"),'® argues that
the like product in these investigations is melamine institutional dinnerware, that is, melamine dinnerware
designed and used in institutional and commercial settings like restaurants, schools, health care facilities,
and government cafeterias. Petitioner contends that melamine institutional dinnerware can be
distinguished from all other forms of melamine dinnerware by its greater weight and thickness, which is
necessary for the dinnerware to perform in high-volume, high-wear commercial and institutional
settings.!” Respondents do not agree that melamine institutional dinnerware can always be distinguished
from other melamine dinnerware based on weight or thickness, but agree that the like product should be
limited to melamine dinnerware for institutional use.'®

1. The Scope of Investigation

While the Commission must accept Commerce's determination as to which imported articles are
within the class of merchandise alleged to be sold at LTFV, the Commission determines which domestic
products are "like" the ones in the class or classes defined by Commerce. The Commission may define
the domestically-produced like product more broadly than the class of articles described by Commerce, if
the facts so warrant.!” The Commission must, however, define the domestic product or products that are

14(_..continued)
of it from SunCoast. Ex Parte Meeting Notes of February 23, 1996 at 2; CR at II-4, PR at II-2.

ISpetition at 3, 5-7; Conf. Tr. at 13-14; CR at I-6-I-7, PR at I-5.

15Petitioner AMITA has three member companies: Continental/SiLite International Co.
("Continental/SiLite"), National Plastics Corp. ("NPC"), and SunCoast.

7Petitioner also contends that melamine institutional dinnerware is sold through different channels of
distribution than other forms of melamine dinnerware, is perceived by producers and consumers as a separate
product from other melamine dinnerware, sells at a higher price, and is made through the same production

process but with segregated presses and different molds. Petitioner’s Postconference Brief at 5-9; Conf. Tr. at
13, 31-33, 42, 48, 49-57.

" ®Respondents argue that other kinds of melamine dinnerware have different physical appearances,
different end uses, are not substitutable for melamine institutional dinnerware, are sold through different
channels of trade, are not perceived as substitutable with institutional dinnerware by the relevant consumers, and
are priced in a different range. Respondents’ Postconference Brief at 3-6. Respondents originally argued for a
like product including all melamine dinnerware, but changed their position in the course of the investigations.
Conf. Tr. at 107.

See, e.g., Foam Extruded PVC and Polystyrene Framing Stock from the United Kingdom, Inv. No.
731-TA-738 (Preliminary), USITC Pub. 2930 at 5-6 (Oct. 1995).
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like, or most similar in characteristics and uses with, all of the imported products included by Commerce
within the scope of these investigations.?

In these investigations, there is some ambiguity with respect to the kinds of melamine dinnerware
which fall within the scope established by Commerce. Petitioner maintains that Commerce's scope
description, which defines the subject merchandise as all melamine dinnerware 0.08 inch or more in
thickness, includes all institutional dinnerware and excludes all other melamine dinnerware.

Respondents argue that the scope, as presently defined, may also include at least some melamine
dinnerware destined for retail markets ("retailware"). These retail products include melamine dinnerware
produced with Asian shapes and designs ("asianware") and generally used in Asian restaurants and
households, dinnerware designed for children and decorated with cartoon characters and other youthful
patterns ("childrensware"), and dinnerware decorated in fashion colors and designs for household use
("household dinnerware").? However, information submitted by respondents also indicated that, in
general, the 0.08 inch thickness distinction excludes non-institutional products.® All parties agree that
retailware should be excluded from the scope of these investigations.**

While there is some dispute as to how the thickness of melamine dinnerware should be measured,
for purposes of these preliminary investigations we conclude, based on the uniform testimony of all of
petitioner's witnesses as well as the information provided by ***, that the scope of these mvesugatlons is
limited to melamine institutional dinnerware, excluding all retaﬂware

2. Like Product Factors

Based upon our conclusion, for purposes of these preliminary investigations, that the apparent
scope of the investigations as initiated by Commerce is limited to melamine institutional dinnerware, we
next consider whether the like product should be defined more broadly than Commerce's scope to include
some or all melamine retailware.

2See Certain Seamless Carbon and Alloy Standard. Line, and Pressure Steel Pipe from Argentina,

Brazil, Germany, and Italy, Inv. Nos. 701-TA-362 and 731-TA-707-710 (Preliminary), USITC Pub. 2801 at I-
10-I-11 & n.42 (Aug. 1994).

ZConf. Tr. at 42, 50-51, 52-53, 119.

2Conf. Tr. at 75, 91, 92-93, 108-109, 124-125, 127. The ambiguity arises from a disagreement as to
the proper methodology for measuring the thickness of dinnerware. CR atI-4 n.5, PR at 14 n.5; Conf. Tr. at
91-93, 119, 124-125; Petitioner’s Postconference Brief at 10 and Exhibit 1, {8.

2Ex Parte Meeting Notes of February 23, 1996 at 2 (***).
%Petition at 5; Respondents’ Postconference Brief at 3-6.

2 As noted above, we have no authority to establish the scope of the subject product in these
investigations. Our function is to define the domestic product that is "like" the subject imports and thereby
define the domestic industry. In these investigations, there is some ambiguity with respect to the kinds of
melamine dinnerware which fall within the scope established by Commerce. Thus, we must rely upon the
evidence in our record to interpret Commerce’s scope definition until such time as Commerce addresses the
issues regarding its scope determination and can clarify that definition. We hope that Commerce will indicate,
in its preliminary determinations in these investigations, (1) whether and to what extent retailware falls within
the scope of investigation, and (2) if the scope is based on thickness, the methodology it employs for
determining the thickness of melamine dinnerware.



a. Physical Characteristics and Uses

All melamine dinnerware products consist of plates, cups, bowls, platters and the like and are
used in the preparation, consumption and service of food. Melamine institutional dinnerware products are
produced in plain solid colors or simple designs.?® They are designed to withstand frequent use and
handling in commercial and institutional settings and are therefore generally thicker and heavier than
other melamine dinnerware products.”’ Some, but not all, melamine institutional dinnerware is certified
by the National Sanitation Foundation, which rates institutional dinnerware for design, cleanability and
other factors set forth in standard "NSF-36."%

Household melamine dinnerware is a "fashion" tableware item, produced in decorative colors and
styles that change annually in anticipation of consumer tastes.” Petitioner has indicated that all the
household melamine dinnerware produced by its members is less than 0.08 inch thick, most of it under
0.07 inch.* Household melamine dinnerware is not considered for NSF-36 certification.*

Childrensware is melamine dinnerware decorated with cartoon characters or other patterns
designed to appeal to children and may be specially sized and shaped to be easy for small children to
handle.* Petitioner has indicated that childrensware produced by its members is all less than 0.08 inch
thick and is generally even thinner than other household dinnerware.® Childrensware is not considered
for NSF-36 certification. >

Based on the record in these preliminary investigations, it is not clear whether melamine
institutional dinnerware can be clearly distinguished from other melamine dinnerware based on its
physical characteristics, such as weight or thickness. While, in general, melamine institutional
dinnerware is heavier and more durable than retailware, there is some dispute whether 0.08 inch
constitutes a clear dividing line. There are, however, differences in appearance (shape, color, pattern)

*Petition at Exhibits 1, 2, and 3 (product catalogs); CR at I-5, PR at I4; Conf. Tr. at 31-32. About
80-90 percent of melamine institutional dinnerware is undecorated (i.e. solid colors). Conf. Tr. at 117-118.
- Some institutional dinnerware is decorated with proprietary designs for particular restaurant chains. CR at I-5,
PR at I4.

ZICR at I4-I-5, PR at I4; Conf. Tr. at 13, 14-15, 31-32, 54-55.

ZCR at II4, PR at I-2-II-3; Conf. Tr. at 51-52; Respondents’ Postconference Brief at Exhibit 4.

PConf. Tr. at 31-32, 49-50.

3Conf. Tr. at 50-51; Petition at 5 n.5; Petitioner’s Postconference Brief at 5-6.

31Conf. Tr. at 51.

32Conf. Tr. at 52-53, 94, 100; Respondents’ Postconference Brief at 4.

3Conf. Tr. at 53. If the scope in any final investigations includes childrensware, we will need to
determine what domestic product is "like" imported childrensware. Respondents’ childrensware may be more
than 0.08 inch thick. Conf. Tr. at 91-93. Thus, the domestic product most like the imported childrensware
might be either institutional dinnerware, based on similar thickness, or childrensware, based on similar

decoration.

34Conf. Tr. at 51.



between institutional and other melamine dinnerware, and these differences can be seen in the samples
provided to the Commission.* 3¢

b. Interchangeability

In general, retailware is not and cannot be used interchangeably with melamine institutional
dinnerware in commercial and institutional settings, because it lacks the weight and thickness that make it
durable in such uses.*” Moreover, end users that require NSF-36 certification (including many health care
facilities and schools) cannot purchase uncertified retailware.”® Although melamine institutional
dinnerware could be used in households and other settings that employ retailware (except to the extent
that those users require specially designed shapes like rice bowls or toddler cups), purchasers tend to
make their buying decisions based on design factors. Thus, purchasers specifically seeking an Asian or
children's design or a decorative household design generally will not use dinnerware with a plain
institutional design.*

c. Channels of Distribution'
Melamine institutional dinnerware is mostly sold through distributors of restaurant supplies.

These distributors include "broadliners" (large distributors that sell food as well as equipment and
supplies) and dealers in equipment only. Some melamine institutional dinnerware is sold directly to large

3We recognize that the samples provided may not be representative of the various producers’ entire
product lines. For example, it is possible that more simply designed, solid color retailware may more closely
resemble high-end colored institutional patterns. We will ask the parties to provide further information with
respect to differentiation by pattern and design in any final investigations.

% Asianware is melamine dinnerware decorated with Chinese or Japanese patterns. Asianware includes
both standard dinnerware items like plates and platters and typically Asian items like rice bowls and teacups.
CR at II-1, PR at II-1; Conf. Tr. at 91; Respondents’ Postconference Brief at Exhibit 2; Petition, Exhibit 14.
Asianware is used both in Asian restaurants and in households. Conf. Tr. at 75, 90, 99-101. Because
asianware is not produced in the United States, it cannot be part of any domestic like product. However, in the
event that asianware is included in the scope of any final investigations, we will need to consider the domestic
product that is "most similar to” imported asianware.

3’CR at I4, PR at I-4; Conf. Tr. at 31-32; Petitioner’s Postconference Brief at 6-8.

*¥Conf. Tr. at 51-52.

¥Conf. Tr. at 53, 54, 94, 99-101, 109; Respondents’ Postconference Brief at 4 and Exhibit 3. There
are two limited exceptions to this general lack of interchangeability. First, melamine institutional dinnerware
has some specialized camping applications. CR at I-6, PR at I-5; Conf. Tr. at 54. Second, petitioner claims
that melamine institutional dinnerware is interchangeable with the asianware used in Asian restaurants.
Specifically, petitioner claims *¥**. Petitioner’s Postconference Brief at 6 n.4. We note, however, that
petitioner testified at the conference that asianware is a form of retailware less than 0.08 inch thick that does not
compete with melamine institutional dinnerware. Conf. Tr. at 41-42. Moreover, since domestic producers do
not offer rice bowls and other typically Asian dinnerware items, any such interchangeability would be limited to
those dinnerware items domestic producers and asianware producers manufacture in common.

8



restaurant chains that have their own internal distribution networks, like Pizza Hut and Red Lobster.* A
small amount of melamine institutional dinnerware is sold to warehouse clubs like Sams Club that service
both small businesses and consumers.* Household melamine dinnerware and most childrensware is sold
to retailers (department stores and mass merchandisers) that sell it directly to consumers.*

d. Common Manufacturing Facilities, Production
Processes, and Production Employees

- All melamine dinnerware made in the United States is produced through the same production
process, and those domestic producers of institutional dinnerware that also produce other melamine
dinnerware products produce them on the same equipment with the same employees.”® Petitioner argues
that it is the mold thickness that distinguishes institutional dinnerware and retailware. Each individual
item of dinnerware, however, requires its own individual mold to provide the requisite shape, size, and
weight. Those domestic producers that produce both institutional and household dinnerware maintain
separate presses for those purposes as a matter of convenience, but the presses are the same and can easily
be converted from institutional to household products.*

e. Customer and Producer Perceptions

The domestic producers clearly perceive retailware to be a different product from melamine
institutional dinnerware for marketing purposes and maintain a fairly strict separation of marketing efforts
for the two categories of products. There is very limited information on the record in these preliminary

investigations with respect to customer perceptions; that information is discussed above under
"interchangeability."

f. Price
Petitioner contends that melamine institutional dinnerware is considerably more expensive than

retailware, based on its greater weight.** We did not collect pricing data on retailware in these
preliminary investigations.

“CR at I-5-1-6, O-1, PR at I4-1-5, I-1; Conf. Tr. at 23-24, 33-34, 39, 40.

“Conf. Tr. at 54-55; CR at I-6, PR at I-5. Petitioner estimates that such sales account for less than 1
percent of the market for melamine institutional dinnerware. This is the only distribution channel the parties
could identify whereby consumers might have access to institutional dinnerware products. Id.

“2Conf. Tr. at 33. Some household dinnerware is sold to distributors that specialize in retail
dinnerware. Licensed childrensware produced under contract with Disney or Warner Brothers is distributed by
the licensor, e.g. in their own retail stores. Conf. Tr. at 110; CR at II-1-1I-2, PR at II-1.

“Conf. Tr. at 55-56. As noted above, asianware is not produced in the United States. Conf. Tr. at
42.

“CR at II-5, PR at II-3; Conf. Tr. at 55-56; Producer’s Questionnaire Responses of *** and *** at 7.
“Conf. Tr. at 57. Respondent offered no information with respect to the relative prices of domestic

institutional melamine dinnerware and domestic retailware, but did argue that imported asianware and
childrensware are priced *** domestic institutional dinnerware. Respondents’ Postconference Brief at 5.
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g. Conclusion

While the record does not establish very significant differences in physical characteristics
between the various kinds of melamine dinnerware, it does provide some support for distinguishing
between them. Although all melamine dinnerware can be produced on a single production line, we give
greater weight to the evidence of separation in channels of distribution and of a lack of interchangeability
between institutional and retail melamine dinnerware. The evidence with respect to customer perceptions
and relative pricing is unclear. On balance, given the facts and that no party argued that retailware should
be included in the like product, we conclude that the like product should not be expanded beyond the
scope to include retailware for purposes of these preliminary investigations. We therefore find a single
like product consisting of all melamine institutional dinnerware. We intend, however, to reconsider this
issue in any final investigations.* ¢/

C. Domestic Industry

In making its determination, the Commission is directed to consider the effect of the imports on
the industry, defined as "the producers as a [w}hole of a domestic like product..."*® Based on our
definition of the domestic like product, the domestic industry in these investigations consists of all
domestic producers of melamine institutional dinnerware.

The sole industry issue in these preliminary investigations concerns whether one of the producers
of the domestic like product should be excluded from the industry as a related party.” If the Commission
determines that a domestic producer satisfies the definition of a related party, the Commission may

“If Commerce does not exclude retailware from the scope in its preliminary determinations, we will
consider whether to gather data on all melamine dinnerware in any final investigations, with separate breakouts
for institutional, household, asianware and childrensware. If non-institutional dinnerware is included in the
scope of investigation, we will also need to define the domestic product(s) most like imported asianware,
childrensware and household dinnerware in addition to imported melamine institutional dinnerware.
Commissioner Bragg and Commissioner Crawford wish to gather data on all melamine dinnerware regardless of
Commerce’s resolution of the scope issue. Commissioner Crawford also wishes to gather data on domestic

production of polycarbonate dinnerware so that she can consider whether polycarbonate dinnerware is part of
the like product.

“'Commissioner Newquist does not join this statement or the preceding footnote. He notes Congress
instructed that the Commission definition of like product should not "be interpreted in such a fashion as to

prevent consideration of an industry adversely affected by the imports under investigation.” S. Rep. No. 249,
96th Cong., 1st Sess. 91 (1979). :

419 U.S.C. § 1677(4)(A). In doing so, the Commission generally includes all domestic production,
including tolling operations and captively consumed product, within the domestic industry. See United States
Steel Group, et al. v. United States, 873 F. Supp. at (673) at 16 (Ct. Int’l Trade 1994), appeal docketed, No.
95-1245 (Fed. Cir. March 21, 1995).

“ A domestic producer is a related party if it is either related to the exporters or importers of subject
merchandise, or is itself an importer of the subject merchandise. Parties are considered to be related if one
party directly or indirectly controls another party. Direct or indirect control exists when "the party is legally or
operationally in a position to exercise restraint or direction over the other party.” 19 U.S.C. § 1677(4)(B).
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exclude such producer from the domestic industry if."appropriate circumstances" exist.*® Exclusion of a
related party is within the Commission's discretion based upon the facts presented in each case.”

*** jmported melamine institutional dinnerware from *** during the period of investigation and
is therefore a related party.>® Thus, the Commission must determine whether appropriate circumstances
exist for excluding *** from the domestic industry. None of the parties addressed this issue.

*** accounted for *** percent of domestic production of melamine institutional dinnerware in
1994.% Its imports consist of ***, a product it claims is a specialty item not produced by any domestic
manufacturer. Total imports were *** in 1994 and *** in interim (January-September) 1995.> By
contrast, the company's total production was *** dozen pieces of melamine institutional dinnerware in
1994 and *** dozen pieces in interim 1995.%° The small volume of imports relative to *** total
production indicate that its primary interest lies in domestic production. Most of *** financial data
followed the same trend as those of the other domestic producers, but its operating income margins were

%19 U.S.C. § 1677(4)(B). The primary factors the Commission has examined in deciding whether
appropriate circumstances exist to exclude a related party include:

(€8] the percentage of domestic production attributable to the importing producer;

) the reason the U.S. producer has decided to import the product subject to
investigation, i.e., whether the firm benefits from the LTFV sales or subsidies or
whether the firm must import in order to enable it to continue production and compete
in the U.S. market, and

3 the position of the related producer vis-a-vis the rest of the industry, i.e., whether
inclusion or exclusion of the related party will skew the data for the rest of the
industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d without
opinion, 991 F.2d 809 (Fed. Cir. 1993). The Commission has also considered whether each company’s books
are kept separately from its "relations” and whether the primary interests of the related producers lie in domestic
production or in importation. See, e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from France, India,

Israel, Malaysia, the Republic of Korea, Thailand, the United Kingdom, and Venezuela, Inv. Nos. 701-TA-360
and 361, 731-TA-688-695 (Final), USITC Pub. 2870 at I-18 (April 1995).

S'Torrington v. United States, 790 F. Supp. at 1168 (Ct. Int’l Trade 1992); Empire Plow Co. v. United
States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987); S. Rep. No. 249, 96th Cong. 1st Sess. at 83 (1979)
("where a U.S. producer is related to a foreign exporter and the foreign exporter directs his exports to the
United States so as not to compete with his related U.S. producer, this should be a case where the ITC would
not consider the related U.S. producer to be a part of the domestic industry").

$2CR at IV-1, PR at IV-1; Importer Questionnaire Response of *** at 3, 5.

$Table IMI-1, CR at II[-2, PR at IMI-2; Producer’s Questionnaire of *¥ at 5,

%CR at V-4 n.3, PR at V-3 n.3; Importer’s Questionnaire Response of *** at 5-6.

SSProducer’s Questionnaire Response of *** at 5.
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*** 56 The data thus do not suggest that it is deriving any special benefit from its status as an importer.
Moreover, none of the parties has argued that *** should be excluded from the domestic industry as a

related party. Accordingly, for purposes of these preliminary investigations, we find that appropriate
circumstances do not exist to exclude *** from the domestic industry.

III. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry is materially
injured or threatened with material injury by reason of allegedly LTFV imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.” These factors include output,
sales, inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow,
return on investment, ability to raise capital, and research and development. No single factor is
dispositive, and all relevant factors are considered "within the c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>