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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-545-547 and 731-TA-1291-1297 (Final)
Certain Hot-Rolled Steel Flat Products from
Australia, Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom

DETERMINATIONS

On the basis of the record® developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is materially injured by reason of imports of
certain hot-rolled steel flat products (“hot-rolled steel”) from Australia, Brazil, Japan, Korea, the
Netherlands, Turkey, and the United Kingdom, provided for in subheadings 7208.10.15,
7208.10.30, 7208.10.60, 7208.25.30, 7208.25.60, 7208.26.00, 7208.27.00, 7208.36.00,
7208.37.00, 7208.38.00, 7208.39.00, 7208.40.60, 7208.53.00, 7208.54.00, 7208.90.00,
7210.70.30, 7210.90.90, 7211.14.00, 7211.19.15, 7211.19.20, 7211.19.30, 7211.19.45,
7211.19.60, 7211.19.75, 7211.90.00, 7212.40.10, 7212.40.50, 7212.50.00, 7214.91.00,
7214.99.00, 7215.90.50, 7225.11.00, 7225.19.00, 7225.30.30, 7225.30.70, 7225.40.70,
7225.99.00, 7226.11.10, 7226.11.90, 7226.19.10, 7226.19.90, 7226.91.50, 7226.91.70,
7226.91.80, 7226.99.01, and 7228.60.60 of the Harmonized Tariff Schedule of the United
States, that have been found by the Department of Commerce (“Commerce”) to be sold in the
United States at less than fair value (“LTFV”), and that have been found by Commerce to be
subsidized by the governments of Brazil and Korea.> The Commission further finds that
imports of hot-rolled steel that have been found by Commerce to be subsidized by the
government of Turkey are negligible. The Commission also finds that imports subject to
Commerce's affirmative critical circumstances determinations are not likely to undermine
seriously the remedial effect of the countervailing and antidumping duty orders on hot-rolled
steel from Brazil and the antidumping duty order on imports from Japan.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR 207.2(f)).

2 Chairman Irving A. Williamson, Vice Chairman David S. Johanson, and Commissioners Dean A.
Pinkert, Meredith M. Broadbent, and Rhonda K. Schmidtlein voted in the affirmative with respect to
imports from Australia, Brazil, Japan, Korea, the Netherlands, and the United Kingdom and with respect
to imports sold at less than fair value from Turkey. Commissioner F. Scott Kieff voted in the affirmative
with respect to imports from Brazil, Japan, Korea, the Netherlands, and the United Kingdom and with
respect to imports sold at less than fair value from Turkey; he voted in the negative with respect to
imports from Australia. All six Commissioners found that imports of these products from Turkey that
Commerce has determined are subsidized by the government of Turkey are negligible.
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BACKGROUND

The Commission, pursuant to sections 705(b) and 735(b) of the Act (19 U.S.C. 1671d(b)
and 19 U.S.C. 1673d(b)), instituted these investigations effective August 11, 2015, following
receipt of a petition filed with the Commission and Commerce by AK Steel Corporation (West
Chester, Ohio), ArcelorMittal USA, LLC (Chicago, lllinois), Nucor Corporation (Charlotte, North
Carolina), SSAB Enterprises, LLC (Lisle, lllinois), Steel Dynamics, Inc. (Fort Wayne, Indiana), and
United States Steel Corporation (Pittsburgh, Pennsylvania). The final phase of the
investigations was scheduled by the Commission following notification of preliminary
determinations by Commerce that imports of hot-rolled steel from Brazil® were subsidized
within the meaning of section 703(b) of the Act (19 U.S.C. 1671b(b)) and that imports from
Australia, Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom were dumped
within the meaning of 733(b) of the Act (19 U.S.C. 1673b(b)). Notice of the scheduling of the
final phase of the Commission’s investigations and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register on April 15, 2016 (81 FR 22310). The hearing was held in Washington, DC, on August
4, 2016, and all persons who requested the opportunity were permitted to appear in person or
by counsel.

* The Commission also scheduled final-phase countervailing duty investigations concerning
hot-rolled steel from Korea and Turkey, although Commerce preliminarily determined that de minimis
countervailable subsidies were being provided to hot-rolled steel producers and exporters from Korea
and Turkey.



Views of the Commission

Based on the record in the final phase of these investigations, we determine that an
industry in the United States is materially injured by reason of imports of certain hot-rolled
steel flat products (“hot-rolled steel”) from Australia,* Brazil, Japan, Korea, the Netherlands,
Turkey, and the United Kingdom found by the U.S. Department of Commerce (“Commerce”) to
be sold in the United States at less than fair value and subsidized by the governments of Brazil
and Korea. We also find that critical circumstances do not exist with respect to the entities
exporting the subject merchandise from Brazil and Japan for which Commerce made affirmative
critical circumstances determinations. We determine that imports of hot-rolled steel from
Turkey that are subsidized by the government of Turkey are negligible.

I Background

AK Steel Corporation (“AK Steel”), ArcelorMittal USA, LLC (“ArcelorMittal”), Nucor
Corporation (“Nucor”), SSAB Enterprises, LLC (“SSAB”), Steel Dynamics, Inc. (“SDI”), and the
United States Steel Corporation (“U.S. Steel”) (collectively “Petitioners”) filed petitions in these
investigations on August 11, 2015. Petitioners are domestic producers of hot-rolled steel and
accounted for *** percent of domestic hot-rolled steel production in 2015.2 Petitioners
appeared at the Commission hearing accompanied by counsel and submitted prehearing and
posthearing briefs.

Respondent groups from each of the seven subject countries participated in the final
phase investigations. The following respondents appeared at the Commission hearing and/or
submitted prehearing and posthearing briefs (except as otherwise noted):

Australia. BlueScope Steel Ltd., BlueScope Steel Americas LLC, and Steelscape LLC
(collectively “BlueScope”), which are, respectively, the exporter, the U.S. importer, and the
principal U.S. purchaser of hot-rolled steel from Australia.

Brazil. Companhia Siderurgica Nacional, a producer and exporter of hot-rolled steel
from Brazil, and CSN, LLC, an importer of hot-rolled steel (collectively “CSN”).

Japan. Nippon Steel & Sumitomo Metal Corporation (“NSSMC”), JFE Steel Corporation
(“JFE”), Kobe Steel, Ltd., and Nisshin Steel Co., Ltd., producers and exporters of hot-rolled steel
from Japan (collectively “Japanese Producers”).

Korea. Hyundai Steel Company and POSCO, producers and exporters of hot-rolled steel
from Korea (collectively “Korean Producers”).

! Commissioner Kieff determines that an industry in the United States is not materially injured or
threatened with material injury by reason of imports of hot-rolled steel from Australia that are sold at
less than fair value. See Separate and Dissenting Views of Commissioner F. Scott Kieff. He joins these
views except as indicated.

? See Confidential Report (“CR”) at Table IlI-1; Public Report (“PR”) at IlI-1.



The Netherlands. Tata Steel limuiden BV, a producer and exporter of hot-rolled steel
from the Netherlands (“Tata Netherlands”).

Turkey. Colakoglu Metaluriji A.S., Colakoglu Dis Ticaret A.S., producers and exporters of
hot-rolled steel from Turkey, the Istanbul Minerals and Metals Exporters Association and its
members, and the Turkish Steel Exporters Association (collectively “Turkish Producers”).

United Kingdom. Tata Steel U.K. Ltd., a producer and exporter of hot-rolled steel from
the United Kingdom (“Tata U.K.”).

Counsel for Stemcor USA, Inc., a U.S. importer of hot-rolled steel from Brazil
(“Stemcor”), also appeared at the hearing and submitted prehearing and posthearing briefs.
Counsel for Ford Motor Company (“Ford”), a U.S. purchaser of hot-rolled steel, submitted
prehearing and posthearing briefs.

U.S. industry data are based on the questionnaire responses of 10 producers,
accounting for all known U.S. production of hot-rolled steel in 2015.> U.S. import data are
based on official Commerce import statistics for non-alloy hot-rolled steel products plus micro-
alloy import data from questionnaire responses. Questionnaire responses were received from
56 importers, representing essentially all subject imports from Australia, Brazil, Japan, Korea,
and the Netherlands, *** percent of subject imports from Turkey, *** percent of subject
imports from the United Kingdom, *** percent of nonsubject imports from Canada, and ***
percent of U.S. imports from other nonsubject countries in 2015.*

The Commission received responses to its questionnaires from one producer in
Australia, accounting for *** percent of production of subject merchandise and *** percent of
all subject imports from Australia in 2015;” three producers in Brazil, accounting for *** percent
of production of subject merchandise and *** percent of all subject imports from Brazil in
2015;° five producers in Japan, accounting for *** percent of production of subject
merchandise and *** percent of all subject imports from Japan in 2015;’ three producers in
Korea, accounting for *** percent of production of subject merchandise and *** percent of all
subject imports from Korea in 2015;% one producer in the Netherlands, accounting for ***
percent of production of subject merchandise and *** percent of all subject imports from the
Netherlands in 2015;° two producers in Turkey, accounting for *** percent of production of
subject merchandise and *** percent of all subject dumped imports from Turkey in 2015;'° and

®CRatl-7and lll-1, n.1, PR at I-5 and 11I-1, n.1.

*CRat -7, PR at I-5.

> CR/PR at VII-3 and n.6 and Table I-1. BlueScope reported having discontinued production in
one of its two locations.

®CR at VII-9, PR at VII-7, CR/PR at Table I-1.

’ CR at VII-16, PR at VII-12, CR/PR at Table I-1.

8 CR at VII-23 and Table I-1, PR at VII-18 and Table I-1.

% CR at VII-30 and Table I-1, PR at VII-22 and Table I-1.

"% CR at VII-36 and Table I-1, PR at VII-26 and Table I-1.



one producer in the United Kingdom, accounting for *** percent of production of subject
merchandise and *** percent of all subject imports from the United Kingdom in 2015.

1l. Domestic Like Product

A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”*? Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”*® In turn, the Tariff Act defines “domestic like product” as “a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation.”**

The decision regarding the appropriate domestic like product in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or
“most similar in characteristics and uses” on a case-by-case basis.”> No single factor is
dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.’® The Commission looks for clear dividing lines among
possible like products and disregards minor variations.!” Although the Commission must accept
Commerce’s determination as to the scope of the imported merchandise that is subsidized or

' CR at VII-42 and Table I-1, PR at VII-30 and Table I-1.

219 U.S.C. § 1677(4)(A).

19 US.C. § 1677(4)(A).

19 U.s.C. § 1677(10).

1> See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l| Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’| Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996).

16 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

v Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).



sold at less than fair value,'® the Commission determines what domestic product is like the
imported articles Commerce has identified.*

B. Product Description

Commerce defined the scope of the imported merchandise under investigation as
follows:
The products covered by these investigations are certain hot-rolled, flat-rolled steel
products, with or without patterns in relief, and whether or not annealed, painted,
varnished, or coated with plastics or other non-metallic substances. The products
covered do not include those that are clad, plated, or coated with metal. The products
covered include coils that have a width or other lateral measurement (“width”) of 12.7
mm or greater, regardless of thickness, and regardless of form of coil (e.g., in
successively superimposed layers, spirally oscillating, etc.). The products covered also
include products not in coils (e.g., in straight lengths) of a thickness of less than 4.75 mm
and a width that is 12.7 mm or greater and that measures at least 10 times the
thickness. The products described above may be rectangular, square, circular, or other
shape and include products of either rectangular or non-rectangular cross-section
where such cross-section is achieved subsequent to the rolling process, i.e., products
which have been “worked after rolling” (e.g., products which have been beveled or
rounded at the edges).

For purposes of the width and thickness requirements referenced above:

(1) Where the nominal and actual measurements vary, a product is within the scope if
application of either the nominal or actual measurement would place it within the scope
based on the definitions set forth above unless the resulting measurement makes the
product covered by the existing antidumping or countervailing duty orders on Certain
Cut-To-Length Carbon-Quality Steel Plate Products From the Republic of Korea (A-580-
836; C-580-837), and

(2) where the width and thickness vary for a specific product (e.g., the thickness of
certain products with non-rectangular cross-section, the width of certain products with

18 See, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

¥ Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations in which Commerce found five classes or
kinds).



non-rectangular shape, etc.), the measurement at its greatest width or thickness
applies.

Steel products included in the scope of these investigations are products in which: (1)
Iron predominates, by weight, over each of the other contained elements; (2) the
carbon content is 2 percent or less, by weight; and (3) none of the elements listed below
exceeds the quantity, by weight, respectively indicated:

e 2.50 percent of manganese, or
e 3.30 percent of silicon, or

e 1.50 percent of copper, or

e 1.50 percent of aluminum, or
e 1.25 percent of chromium, or
e 0.30 percent of cobalt, or

e 0.40 percent of lead, or

e 2.00 percent of nickel, or

e 0.30 percent of tungsten, or

e 0.80 percent of molybdenum, or
e 0.10 percent of niobium, or

e 0.30 percent of vanadium, or
e 0.30 percent of zirconium.

Unless specifically excluded, products are included in this scope regardless of levels of
boron and titanium.

For example, specifically included in this scope are vacuum degassed, fully stabilized
(commonly referred to as interstitial-free (IF)) steels, high strength low alloy (HSLA)
steels, the substrate for motor lamination steels, Advanced High Strength Steels (AHSS),
and Ultra High Strength Steels (UHSS). IF steels are recognized as low carbon steels with
micro-alloying levels of elements such as titanium and/or niobium added to stabilize
carbon and nitrogen elements. HSLA steels are recognized as steels with micro-alloying
levels of elements such as chromium, copper, niobium, titanium, vanadium, and
molybdenum. The substrate for motor lamination steels contains micro-alloying levels
of elements such as silicon and aluminum. AHSS and UHSS are considered high tensile
strength and high elongation steels, although AHSS and UHSS are covered whether or
not they are high tensile strength or high elongation steels.

Subject merchandise includes hot-rolled steel that has been further processed in a third
country, including but not limited to pickling, oiling, levelling, annealing, tempering,
temper rolling, skin passing, painting, varnishing, trimming, cutting, punching, and/or
slitting, or any other processing that would not otherwise remove the merchandise from
the scope of the investigations if performed in the country of manufacture of the hot-
rolled steel.



All products that meet the written physical description, and in which the chemistry
guantities do not exceed any one of the noted element levels listed above, are within
the scope of these investigations unless specifically excluded. The following products are
outside of and/or specifically excluded from the scope of these investigations:

e Universal mill plates (i.e., hot-rolled, flat-rolled products not in coils that have
been rolled on four faces or in a closed box pass, of a width exceeding 150 mm
but not exceeding 1250 mm, of a thickness not less than 4.0 mm, and without
patterns in relief);

e Products that have been cold-rolled (cold-reduced) after hot-rolling;

e Ball bearing steels;

e Tool steels; and

e Silico-manganese steels.”

Hot-rolled steel is steel sheet, either in coils or not in coils, that is an input used in a
variety of downstream steel products (e.g., cold-rolled and corrosion-resistant steel), pipes and
tubes, construction materials, automobiles, and appliances.”* A large share of hot-rolled steel is
internally consumed or sold to related firms to produce downstream products.*?

C. Domestic Like Product Analysis

In our preliminary determinations, we considered arguments by certain respondents
that the Commission should define thick-walled American Petroleum Institute grade X-70 hot-
rolled steel coil (“X-70 HRC”) as a separate domestic like product. We noted at the outset that
in cases where domestically manufactured merchandise is made up of a grouping of a large
number of similar products or involves niche products, the Commission, absent a “clear dividing
line” between particular products in the group, disregards minor variations.® We then found
that other hot-rolled steel products share at least some of the physical characteristics and uses
of thick-walled X-70 HRC, the same manufacturing facilities and employees, and the same
channels of distribution. While the interchangeability between thick-walled X-70 HRC and
other hot-rolled steel products may be limited, such limitations also are true among other types
of hot-rolled steel products that serve a range of applications. Finally, we found that the

20 Notice of Final Determination of Sales at Less Than Fair Value: Certain Hot-Rolled Steel Flat
Products from Australia, 81 Fed. Reg. 53406, 53408 (Aug. 12, 2016) (footnotes omitted); see CR at 1-20-I-
22, PR at 1-16-1-18. See also 81 Fed. Reg. 53424, 52427 (Aug. 12, 2016) (Brazil — AD); 81 Fed. Reg. 534009,
53410 (Aug. 12, 2016) (Japan-AD); 81 Fed. Reg. 53419, 53421 (Korea-AD); 81 Fed. Reg. 53428, 53430
(Aug. 12, 2016) (Turkey-AD); 81 Fed. Reg. 53436,53438 (Aug. 12, 2016) (United Kingdom-AD); 81 Fed.
Reg. 53416, 53417 (Aug. 12, 2016) (Brazil-CVD); 81 Fed. Reg. 53439, 53440 (Aug. 12, 2016) (Korea-CVD);
and 81 Fed. Reg. 53433, 53435 (Aug. 12, 2016) (Turkey-CVD).

! CRatI-25 and II-1, PR at I-20 and II-1.

? CRat I-24 and II-1, PR at I-19 and II-1.

23 See S. Rep. No. 96-249 at 90-91 (1979).



similarities between thick-walled X-70 HRC and other types of hot-rolled steel outweighed any
differences in customer and producer perceptions and price.24

The record in the final phase of these investigations does not contain any new
information concerning the domestic like product factors.”> Therefore, for the reasons set forth
in our preliminary determinations, and because no party has argued for a different result in the
final phase of these investigations,26 we define a single domestic like product, consisting of hot-
rolled steel that is coextensive with Commerce’s scope.

lll. Domestic Industry and Related Parties

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product.”?’ In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the
domestic industry producers that are related to an exporter or importer of subject merchandise
or which are themselves importers.?® Exclusion of such a producer is within the Commission’s
discretion based upon the facts presented in each investigation.”

2% Certain Hot-Rolled Steel Flat Products from Australia, Brazil, Japan, Korea, the Netherlands,
Turkey, and the United Kingdom, Inv. Nos. 701-TA-545-547 and 731-TA-1291-1297 (Preliminary), USITC
Pub. 4570 at 8-10 (Oct. 2015).

2> See generally CR at |-20-36, PR at |-16-27. No party requested in its comments on the draft
final phase questionnaires that the Commission collect additional information concerning the definition
of the domestic like product. CR at I-35, PR at I-27. There was no discussion of domestic like product
issues at the hearing.

%% petitioners maintain that the Commission should define the domestic like product as
coextensive with the scope, as it did in its preliminary determinations and in prior cases involving hot-
rolled steel. SSAB/SDI Prehearing Brief at 1-5; US Steel Prehearing Brief at 12-13. Respondents have not
addressed the issue of the definition of the domestic like product in the final phase of these
investigations.

2719 U.S.C. § 1677(4)(A).

28 See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff'd
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff'd mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

2% The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;
(Continued...)



Petitioners maintain that the Commission should not exclude any U.S. hot-rolled steel
producers from the domestic industry under the related parties provision.30 No respondent
addressed the question of how to define the domestic industry in the final phase of these
investigations.

The record in the final phase indicates that three domestic producers are related parties
that are subject to exclusion from the definition of the domestic industry under appropriate
circumstances.? ** These producers are *** 3

(...Continued)

(2) the reason the U.S. producer has decided to import the product subject to investigation
(whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market);

(3) whether inclusion or exclusion of the related party will skew the data for the rest of the
industry;

(4) the ratio of import shipments to U.S. production for the imported product; and

(5) whether the primary interest of the importing producer lies in domestic production or
importation. Changzhou Trina Solar Energy Co. v. USITC, 100 F. Supp.3d 1314, 1326-31 (Ct. Int’l. Trade
2015); see also Torrington Co. v. United States, 790 F. Supp. at 1168.

%0 SSAB/SDI Prehearing Brief at 7-10. Petitioners also contend that USS-POSCO (“UPI”) does not
produce hot-roll steel and therefore is not part of the domestic industry. Id. at 7. Inits preliminary
determinations, the Commission found that UPI, which had submitted a domestic producer’s
guestionnaire, does not engage in sufficient production related activity to be treated as a domestic
producer. USITC Pub. 4570 at 11, n.41. UPI did not submit a domestic producer’s questionnaire in the
final phase of these investigations and there is no new information to warrant reconsidering this issue.

31 *%* did not directly import subject merchandise; as a joint venture with ***, an importer of
subject merchandise during the January 2013 — March 2016 period of investigation (“POI”). CR/PR at
Table IlI-2. Consequently, under the statute *** would be a related party only if there was a "control"
relationship between the U.S. producer, on the one hand, and the importer, or exporter of subject
merchandise, on the other. 19 U.S.C. § 1677(7)(4)(B)(i). The record does not indicate, however,
whether the importer directly or indirectly controls or is controlled by ***, which under the statute is a
prerequisite to “related party” status. We find that appropriate circumstances do not exist to exclude
*** from the domestic industry. Even assuming arguendo that *** meets the statutory definition of
“related party,” *** production is substantially larger than the affiliates’ *** underscoring that ***
principal interest lies in domestic production. CR/PR at Tables IlI-1 and IlI-11. There is no indication that
such imports of the subject merchandise by the affiliate were supplanting *** domestic production.
Also, no party has argued that *** be excluded from the definition of the domestic industry. *** is a
petitioner and supports the petitions. CR/PR at Table IlI-1.

32 Although *** is related by common ownership to a producer of hot-rolled steel in ***, that
producer *** CR/PR at Tables lll-2 and IV-1. Therefore *** ***” 19 U.S.C. § 1677(4)(B)(ii) (IIl)
(emphasis added).

33 *%% is 3 related party because it imported subject merchandise from Japan and Korea during
the period of investigation and is affiliated through ownership — it is owned by a ***, an exporter of hot-
rolled steel from Japan — and its relationship with an importer (***) of subject merchandise from Japan
and Korea. CR at lll-6 n.3, I1I-22 n.20, VII-16 n.15, PR at Ill-4 n.3, 11I-13 n.20, VII-11 n.15, CR/PR at Tables
IlI-1 n.1, -2, and IlI-11. *** is a related party because it imported subject merchandise from Australia,
Japan, and Korea during the period of investigation. CR/PR at Table Ill-11. *** is a related party
(Continued...)
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Two of these U.S. producers, ***, imported subject merchandise. The ratio of subject
imports to domestic production never exceeded five percent for either of these producers
during any portion of the period of investigation.>* The record indicates that each of these
related parties’ principal interest is in domestic production. There is no indication that the
relatively small size of their imports relative to their domestic production shielded either
domestic producer from subject imports to any significant degree. In 2015, *** accounted for
*** parcent of domestic production, respectively.®® *** supports the petitions; *** supports
the petitions with respect to subject imports from Australia, Korea, the Netherlands, Turkey,
and the United Kingdom, but opposes the petitions concerning subject imports from Brazil and
Japan.36 The only parties to brief the issue argue that these producers should not be excluded.”
Accordingly, we do not find that appropriate circumstances exist to exclude *** from the
domestic industry as related parties.

*** is wholly owned by ***, an exporter of hot-rolled steel from ***, which also wholly
owns ***, an importer of subject merchandise.*® It was the *** largest domestic producer in
2015, accounting for *** percent of domestic production.®® *** did not import subject hot-
rolled steel.*

*** parent company was the only producer of hot-rolled steel in *** over the period of
investigation.”’ *** U.S. production was much larger than the quantity of subject imports from
*** during the period of investigation.*> Subject imports from Australia and Japan combined by
**x* affiliate *** ranged from the equivalent of *** percent to *** percent of the domestic
production of *** during the period of investigation.®® ***

(...Continued)

because it and an importer of subject merchandise *** have a common parent company, ***, an
exporter of hot-rolled steel from Australia. CR at IlI-6 n.3, IlI-22 n.26, PR at IlI-4 n.3, 11I-13 n.26, CR/PR at
Table l1l-2. See 19 U.S.C. § 1677(7)(4)(B)(ii)(1l1).

3 CR/PR at Table IlI-11. In addition, subject imports from Australia and Japan combined by ***
affiliate *** ranged from the equivalent of *** percent to *** of the domestic production of *** during
the period of investigation. /d.

 CR/PR at Table IlI-1.

*® CR/PR at Table IlI-1 n.1.

37 SSAB/SDI Prehearing Brief at 7-10.

8 CR at Il-6 n.3, 111-22 n.26, PR at Ill-4 n.3, 11-13 n.26, CR/PR at Table I1I-2.

%% CR/PR at Table IlI-1.

“ CRatlll-6n.3, PRatlll-4n.3.

*' CR/PR at VII-3.

*2 For example, in 2015, the volume of subject imports from *** was *** short tons, while ***
U.S. production was *** short tons. CR/PR at Tables Ill-11 and IV-2.

3 CR/PR at Table IlI-11. *** imported *** short tons from Australia and Japan combined in
2013 (the equivalent of *** percent of the domestic production of *** in 2013), *** short tons from
Australia and Japan combined in 2014 (the equivalent of *** percent of the domestic production of ***
in 2014), *** short tons from Australia and Japan combined in 2015 (the equivalent of *** percent of
the domestic production of *** in 2015), *** short tons from Australia and Japan combined in interim
2015 (the equivalent of *** percent of the domestic production of *** in interim 2015) and *** short
tons from Australia and Japan combined in interim 2016 (the equivalent of *** percent of the domestic
(Continued...)
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We find that appropriate circumstances do not exist to exclude *** from the domestic
industry. *** U.S. production was considerably larger than the affiliated firm’s imports,
underscoring that *** principal interest is in domestic production. *** domestic production
remained relatively steady throughout the POI, even as the level of affiliated subject imports
increased.” Thus, there is no indication that the imports were supplanting its domestic
production. We also note that no party has argued for the exclusion of *** as a related party.

We consequently define the domestic industry to include all U.S. producers of hot-rolled
steel.

V. Negligible Imports

Pursuant to Section 771(24) of the Tariff Act, imports from a subject country of
merchandise corresponding to a domestic like product shall be deemed negligible if they
account for less than three percent of the volume of all such merchandise imported into the
United States in the most recent 12-month period for which data are available that precedes
the filing of the petition.”® Additionally, even if subject imports are found to be negligible for
purposes of present material injury, they shall not be treated as negligible for purposes of a
threat analysis should the Commission determine that there is a potential that subject imports
from the country concerned will imminently account for more than three percent (four percent
for developing countries in countervailing duty investigations) of all such merchandise imported
into the United States.*’

From August 2014 through July 2015, the 12-month period prior to the filing of the
petition, subject imports from Australia were 5.7 percent of total imports, subject imports from
Brazil were 7.2 percent, subject imports from Japan were 6.3 percent, subject imports from

(...Continued)
production of *** in January-March (interim) 2016). I/d. *** imported *** percent and *** percent of
all subject imports from Australia and Japan, respectively, in 2015. CR/PR at Table IV-1.

* CR/PR at Table IlI-1.

*> See CR/PR at Table V-2, G-1, and G-2.

%19 U.S.C. § 1677(24)(A)(i). The statute further provides that subject imports from a single
country which comprise less than three percent of total such imports of the product may not be
considered negligible if there are several countries subject to investigation with negligible imports and
the sum of such imports from all those countries collectively accounts for more than seven percent of
the volume of all such merchandise imported into the United States. 19 U.S.C. § 1677(24)(A)(ii). In the
case of countervailing duty investigations involving developing countries (as designated by the United
States Trade Representative), the statute indicates that the negligibility limits are four percent and nine
percent, rather than three percent and seven percent. 19 U.S.C. § 1677(24)(B). USTR has not
designated Turkey to be a developing country subject to the higher four percent negligibility threshold
for countervailing duty investigations. 15 C.F.R. § 2013.1; 19 U.S.C. § 1677(24)(B).

#7119 U.S.C. § 1677(24)(A)(iv). The Commission also assesses whether there is a potential that
the aggregate volumes of subject imports from all countries with currently negligible imports will
imminently exceed seven percent of all such merchandise imported into the United States; the
threshold is nine percent for developing countries. /d.
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Korea were 18.3 percent, subject imports from the Netherlands were 6.7 percent, and subject
imports from the United Kingdom were 3.5 percent .*®* We consequently find that subject
imports from Australia, Brazil, Japan, Korea, the Netherlands, and the United Kingdom are not
negligible.

In Commerce’s final countervailing duty determination on hot-rolled steel from Turkey,
exports produced by Colakoglu received a de minimis subsidy margin.49 Consequently, imports
from Turkey that are subject to the antidumping duty investigation are different from those
subject to the countervailing duty investigation. Hot-rolled steel imports from Turkey that are
subject to the antidumping duty investigation were 7.4 percent of total imports during this
period and therefore were above negligible levels.”® Subsidized imports from Turkey (excluding
exports produced by Colakoglu), however, were *** percent of total imports during the August
2014 to July 2015 period,”" and thus fell below the three percent negligibility threshold for the
present material injury analysis.”>

We next consider whether such subject imports have the potential imminently to
exceed the three percent negligibility threshold for purposes of determining threat of material
injury.>®> On a monthly basis the volume of subject imports from Turkey subject to the
countervailing duty investigation as well as their percentage of total imports were sporadic,
including in the period prior to the filing of the petition.*>> While such imports on a rolling 12-

“® CR/PR at Table IV-3.

981 Fed. Reg. 53433, 53434 (Aug. 12, 2016).

> CR/PR at Table IV-3.

> CR/PR at Table IV-3.

*2 Domestic producers recognize that Commerce issued a de minimis final subsidy margin for
Turkish producer Colakoglu but argue that Turkish imports are above the three percent threshold and
thus are not negligible. See ArcelorMittal Posthearing Brief at 14-15; AK Steel Posthearing Brief at 14-
15. In the alternative, they contend that subsidized imports from Turkey will imminently exceed the
three percent threshold based on their share of all imports in the most recent period prior to the
petition, excess capacity in Turkey, and an increasing focus of the subject producers on the U.S. market.
ArcelorMittal Posthearing Brief at 14-15; AK Steel Posthearing Brief at 14-15. ArcelorMittal also urges
the Commission to “follow its practice in Certain Oil Country Tubular Goods from India, et al., where it
made a single negligibility calculation for Turkey using the total volume of imports from the country —
and not separate AD and CVD negligibility calculations —though one Turkish producer received a zero
margin in the AD case.” ArcelorMittal Posthearing Brief at 14 n.13. The Commission’s opinion in that
case, however, did not purport to address that issue.

While the Turkish Producers point out that Colakoglu received a de minimis subsidy rate from
Commerce in the countervailing duty investigation, they have not addressed the negligibility issue.
Turkish Producers Posthearing Brief at 8.

>3 To assess the potential for imports imminently to surpass the negligibility threshold for
purposes of a threat analysis, the Commission typically has examined the share of total imports,
production capacity, capacity utilization, and inventories. See, e.g., Certain Steel Concrete Reinforcing
Bars from Belarus, China, Korea, Latvia, and Moldova, Inv. Nos. 731-873-874 and 877-879 (Final), USITC
Pub. 3440 (July 2001).

>* CR/PR at Table H-1. By month for 2015, subject subsidized imports from Turkey as a share of
total monthly imports were: *** percent in January, *** percent in February, *** percent in March, ***
(Continued...)
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month basis were higher in 2015 than in prior years, they never exceeded *** percent of total
imports for any of the twenty-seven 12-month observations, and were consistently *** percent
or *** percent on a rolling basis for most of 2015.”® Foreign Producers’ questionnaire
responses indicated that exporters subject to the countervailing duty investigation were not the
primary source of hot-rolled steel imports from Turkey, and that these exporters accounted for
a relatively small share of total Turkish exports to the U.S. market from 2013 to 2015.>” While
production of subsidized subject imports from Turkey increased by about *** percent from
2013 to 2015, capacity utilization for the subject producers increased from ***, and their
shipments were overwhelmingly to the home market, ranging from *** of total shipments.58

We find that the sporadic pattern of imports from the Turkish producers subject to the
countervailing duty investigation, combined with their consistently relatively small share of
total Turkish hot-rolled steel imports, increasing capacity utilization, and strong home-market
orientation, demonstrate that any sustained increase in the percentage of subsidized subject
imports from Turkey relative to all imports is unlikely. Therefore, the record supports a
conclusion that there is not a potential that subsidized subject imports from Turkey will
imminently exceed three percent of total imports. We consequently determine that subsidized
subject imports from Turkey are negligible and terminate the countervailing duty investigation
on hot-rolled steel from Turkey.

IV. Cumulation

For purposes of evaluating the volume and effects for a determination of material injury
by reason of subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to
cumulate subject imports from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each
other and with the domestic like product in the U.S. market. In assessing whether subject
imports compete with each other and with the domestic like product, the Commission generally
has considered four factors:

(2) the degree of fungibility between subject imports from different
countries and between subject imports and the domestic like product,
including consideration of specific customer requirements and other
guality related questions;

(...Continued)
percent in April, *** percent in May, *** percent in June, *** percent in July, *** percent in August, ***
percent in September, *** percent in October, *** percent in November, and *** percent in December.
Id.

> Compare Cold-Rolled Steel Flat Products from Brazil, India, Korea, Russia, and the United
Kingdom, Inv. Nos. 701-TA-540, 542-544 and 731-TA-1283, 1285, 1287, and 1289-90 (Final), USITC Pub.
4637 at 8-14 (Sept. 2016).

*® CR/PR at Table H-2.

>’ Compare CR/PR at Tables H-3 to VII-25.

>% CR/PR at Table H-3.
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(2) the presence of sales or offers to sell in the same geographic markets of
subject imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for subject
imports from different countries and the domestic like product; and

(4) whether the subject imports are simultaneously present in the market.*

While no single factor is necessarily determinative, and the list of factors is not
exclusive, these factors are intended to provide the Commission with a framework for
determining whether the subject imports compete with each other and with the domestic like
product.60 Only a “reasonable overlap” of competition is required.61

Petitioners’ Argument. Domestic Producers argue that there is a reasonable overlap of
competition and thus the Commission must cumulate all subject imports for its material injury
analysis pursuant to the statute. With regard to fungibility, they contest arguments by Turkish
and Japanese producers and point out that U.S. producers sold virtually all of the identified
“specialty” products, ***.°2 Petitioners contend that Australian and Japanese Respondents’
claims that they have unique channels of distribution on the basis of sales to their affiliates or
long term customers have no legal or factual basis, and that the Commission has explicitly
rejected the argument that the existence of a contractual supply relationship precludes a
finding of competition. Domestic Producers further contend that subject imports from
Australia and Japan were not limited to those supplying affiliates such as Steelscape or UP
With regard to geographic overlap, Petitioners contend that a significant and growing volume
of subject imports from Australia, Japan, and Korea were sold in regions of the United States
outside of the West Coast during the POI, and that domestically produced hot-rolled steel

63
l.

> See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F.
Supp. 898 (Ct. Int’l Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

% See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

® The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Rep. No. 103-
316, Vol. | at 848 (1994) (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. at 902; see Goss
Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely
overlapping markets are not required.”).

52 ArcelorMittal Posthearing Brief at 2-3 and Exhibit 1 at 27-32; ArcelorMittal Prehearing Brief at
3-8; US Steel Prehearing Brief at Exhibit 1; Nucor Prehearing Brief at 10-14; AK Steel Prehearing Brief at
18.

% ArcelorMittal Posthearing Brief at 3 and Exhibit 1 at 1-17 and22-26; ArcelorMittal Prehearing
Brief at 8-10; US Steel Prehearing Brief at Exhibit 1; AK Steel Prehearing Brief at 19.
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producers and imports from other subject countries consistently compete on the West Coast,
including for sales to the affiliates and “long-term” customers respondents identify.®*

Respondents’ Argument.®> BlueScope and Japanese Producers each argue that subject
imports from their country should not be cumulated with those from other subject countries on
the basis of limited or no overlap in channels of distribution and geographic markets. They
contend that subject imports from Australia and Japan, respectively, are sold in unique
channels of distribution because about *** are sold to U.S. affiliates.®® With respect to
geographic overlap, BlueScope and Japanese Producers argue that subject imports from
Australia and Japan are mostly limited to the West Coast (where they allege it is not economical
for U.S. producers in the Midwest and Eastern United States to ship) and the Gulf region (where
they argue they satisfy particular customer needs).®’ Japanese Producers also contend that
there is limited fungibility between domestic product and subject imports from Japan because
U.S. producers were unable to satisfy customers’ strict quality requirements or because the
customer “specifically sought alternatives to U.S. supply.”®®

% ArcelorMittal Posthearing Brief at 3 and Exhibit 1 at 18-22; ArcelorMittal Prehearing Brief at
11-14; US Steel Prehearing Brief at Exhibit 1; AK Steel Prehearing Brief at 18.

® Turkish Producers appear to suggest that imports from Turkey should not be cumulated on
the basis of relatively small volumes. Turkish Producers Prehearing Brief at 11.

% According to Japanese Producers, *** of NSSMC’s exports of hot-rolled steel to the United
States are to Steelscape (its joint venture) under an express agreement that requires NSSMC to provide
Steelscape with dedicated supply, and the remaining *** are sold to a select few long-term U.S.
customers. They also contend that about *** of JFE’s exports of hot-rolled steel during the period of
investigation were to its 50 percent joint venture, CSI. Japanese Producers Prehearing Brief at 12-17,;
Japanese Producers Posthearing Brief at 5-6. BlueScope similarly argues that over *** of its imports go
to a single affiliated customer, Steelscape, for its use in producing downstream products and that U.S.
mills do not compete to supply Steelscape, a company structured to receive steel by ship, especially
from its Australian and Japanese owners, and not by rail from domestic suppliers. BlueScope Prehearing
Brief at 7-12; BlueScope Posthearing Brief at 5-8. BlueScope acknowledges that “Steelscape’s Kalama
facility does include rail lines, these lines are configured for the outbound shipment of Steelscape’s cold-
rolled coils from Kalama to its Rancho Cucamonga, California facility.” BlueScope Prehearing Brief at 10-
11.

%7 According to BlueScope, while the import data used by the Commission “come from US
Customs data and are correct as such, they do not accurately reflect what BlueScope actually sold to the
US and when.” It alleges that at least 85 percent of its exports to the United States during each year of
the period of investigation were to the West Coast. BlueScope Posthearing Brief at 1-5; see also
BlueScope Prehearing Brief at 18-20. Japanese Producers argue that their subject imports are uniquely
present in the West Coast (***) or Gulf Coast (***) where supply of domestic product is limited
primarily due to transport and logistical difficulties. Japanese Producers Prehearing Brief at 17-22;
Japanese Producers Posthearing Brief at 5-6.

®8 Japanese Producers Prehearing Brief at 22-30; Japanese Producers Posthearing Brief at 5-6.
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A. Analysis®

The statutory threshold for cumulation is satisfied in these investigations because
Petitioners filed the antidumping and countervailing duty petitions with respect to all seven
subject countries on the same day, August 11, 2015. As discussed below, we find that there is a
reasonable overlap of competition among subject imports from these seven countries and
between subject imports from each source and the domestic like product.70

Fungibility. A majority of U.S. producers, importers, and purchasers reported that hot-
rolled steel imports from the subject countries are always or frequently used interchangeably
with each other and with the domestic like product.”* Based on the available data, there is a
high degree of substitutability between domestically produced hot-rolled steel and hot-rolled
steel imported from each subject source, with the possible exception of some particular
products for which U.S. or subject-country producers are specialized suppliers.” When asked
whether differences other than price are ever significant in their sales in choosing between hot-
rolled steel from various sources, a majority of domestic producers and importers responded
sometimes or never.”® In comparisons with the domestic like product concerning 17 non-price
factors, majorities or pluralities of purchasers found subject imports from each of the subject
countries comparable in at least 14 non-price factors.”* Substantial proportions of both the

% Commissioner Kieff writes separately on cumulation and does not join the remainder of this
section. See Separate and Dissenting Views of Commissioner F. Scott Kieff.

% We observe that these investigations involve dumping findings regarding hot-rolled steel from
all seven subject countries and subsidy findings regarding hot-rolled steel from two countries (there
were no subsidy allegations concerning subject imports from Australia, Japan, the Netherlands, or the
United Kingdom). While we are terminating the countervailing duty investigation concerning imports
from Turkey, Commerce determined that all subject imports from Turkey are sold at less than fair value
and therefore are eligible for cumulation. Consequently, any decision to cumulate imports from all
subject sources in these investigations will involve “cross-cumulating” dumped imports with subsidized
imports. We have previously explained why we are continuing our longstanding practice of cross-
cumulating. See Polyethylene Terephthalate (PET) Resin from Canada, China, India, and Oman, Inv. Nos.
701-TA-531-532 and 731-TA-1270-1273 (Final), USITC Pub. 4604 at 9-11 (April 2016).

"L CR/PR at Table 1I-16. The factors that importers reported as reducing interchangeability
included quality, availability, ability to meet specifications, U.S. supplier not qualified, and product
availability. CR at1l-49, PR at II-31.

2 CR at 1I-36, PR at 11-21.

3 CR/PR at Table I1-18. To the extent that importers reported differences other than price,
these included quality, lead times, technical support, grades either not made or not made to the same
quality levels, and/or ocean freight. CR at II-52, PR at |I-34. Purchasers reported differences other than
price on bases including smaller quantities, shorter lead times, fewer rejections, better customer service
and technical support, not all producers could meet specifications, and product development. CR at Il-
53, PR at II-34. Importers and purchasers more frequently reported differences other than price were
always or frequently significant in comparisons involving domestic product with subject imports from
Japan and Korea. CR/PR at Table 11-18.

’* In comparisons with the domestic like product concerning 17 non-price factors, majorities or
pluralities of purchasers found subject imports from Australia comparable in 14 factors, subject imports
(Continued...)
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domestic like product and imports from each subject country were sold for
automotive/transportation end uses, and the domestic like product and imports from each
subject country were also used in the construction/structural and tubular goods sectors.”

Japanese Producers’ argument regarding fungibility is not supported by the evidence in
the record. The vast majority of purchasers stated that domestic and Japanese hot-rolled steel
were comparable in terms of product consistency, product range, and quality meeting and
exceeding industry standards.”® Domestic producers and importers of subject imports from
Japan shipped ***.”7 Japanese Producers’ claim that they focus primarily on small, marginal
segments of the hot-rolled steel market is rebutted by data showing that most subject imports
from Japan are not specialty products. The record similarly does not corroborate their
assertions that these products are not available from domestic producers.78

Thus, the record indicates that there is a substantial degree of fungibility between and
among subject imports from each source and the domestic like product.

Channels of Distribution. The domestic like product and the subject imports are sold to
both distributors and end users. In 2015, the majority of U.S. producers’ commercial shipments
(54.5 percent) were sold directly to service centers/distributors, as were imports of hot-rolled
steel from Australia (*** percent), Brazil (*** percent), Korea (*** percent), the Netherlands
(***), Turkey (*** percent), and the United Kingdom (*** percent), whereas the majority of
hot-rolled steel imports from Japan (***) were sold directly to end users. Consequently, during
the period of investigation an appreciable proportion of both the domestic like product and
imports from all subject sources was sold to service centers/distributors.”

We are not persuaded by the argument of BlueScope and Japanese Producers that
subject imports from Australia and Japan flow through distinct channels of distribution because
the majority of these imports are shipped to U.S. affiliates or to long-term customers.?’ The
evidence confirms that there is a substantial overlap in the channels of distribution between

(...Continued)
from Brazil comparable in 16 factors, subject imports from Japan comparable in 16 factors, subject
imports from Korea comparable in 16 factors, subject imports from the Netherlands comparable in 14
factors, subject imports from Turkey comparable in 14 factors, and subject imports from the United
Kingdom comparable in 16 factors. CR/PR at Table II-15.

> In 2015, *** were for other end uses. For subject imports from Australia, *** were for other
end uses. For subject imports from Brazil, *** were for other end uses. For subject imports from Japan,
*** were for other end uses. For subject imports from Korea, *** were for other end uses. For subject
imports from the Netherlands, *** were for other end uses. For subject imports from Turkey, *** were
for other end uses. For subject imports from the United Kingdom, *** were for other end uses. CR/PR
at Table 1I-3 and Figures lI-1 and 1I-2.

’® CR/PR at Table II-15.

7 CR/PR at Table II-3.

’® CR at 1-41-42, PR at 11-24-25, CR/PR at Table IV-8.

7 CR/PR at Table II-2.

8 Japanese Producers Prehearing Brief at 12-17; Japanese Producers Posthearing Brief at 5-6
and Exhibit 1 at 1-5; BlueScope Prehearing Brief at 7-12; BlueScope Posthearing Brief at 5-8.
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domestic products and subject imports including those from Australia and Japan. Indeed, a
substantial and increasing share of these firms’ total subject imports from Australia and Japan
from 2013 to 2015 were not exclusively shipped to their U.S. affiliates. In 2015, *** of total
subject imports from Australia were to BlueScope’s U.S. affiliate, down from *** in 2013, and
*** of total subject imports from Japan were to U.S. affiliates of Japanese producers, down
from *** in 2013.%

BlueScope and Japanese Producers argue that the Commission has previously analyzed
affiliate relationships and found sufficient grounds to not cumulate on that basis. However, we
distinguish those determinations from the present investigations, as those determinations were
based primarily on a lack of fungibility, which is not the case here.® In the 1993 flat-rolled steel
case, the Commission explicitly stated that its finding of no reasonable overlap of competition
was not on the basis of the contractual agreement between UPI and USS-POSCO.%

Based on the foregoing evidence, we find that there is an overlap in the channels of
distribution among the subject imports and between imports from each subject source and the
domestic like product.

8 Calculated from CR/PR at Table IV-2 and staff worksheets (individual company data) in EDIS
Doc. 589132.

82 See Certain Flat-Rolled Carbon Steel Products from Argentina, Australia, Austria, Belgium,
Brazil, Canada, Finland, France, Germany, Italy, Japan, Korea, Mexico, the Netherlands, New Zealand,
Poland, Romania, Spain, Sweden, and the United Kingdom, 701-TA-319-332, 334, 336-342, 344, and 347-
353 and 731-TA-573-579, 581-592, 594-597, 599-609, and 612-619 (Final), USITC Pub. 2664, Vol. 1 at 39
(Aug. 1993) (“Evidence on the record establishes that these imports are in certain niche categories in
which there were no other imports from subject countries during the period examined. Accordingly,
because there was no competition with other imports, we find that the imports from Korea need not be
cumulated under the statute.”); Certain Cold-Rolled Steel Products from Australia, India, Japan, Sweden,
and Thailand, Inv. Nos. 731-TA-965, 971-972, 979, and 981 (Final), USITC Pub. 3536 at 16 (Sept. 2002)
(While the Commission recognized that the subject imports were only sold in one geographic region
(West region) and to only two customers (not affiliated), the focus of its finding of a lack of competition
was that virtually all subject imports from Australia were a specialty type of cold-rolled steel (full-hard
steel) that was in very limited supply by domestic and other import sources in the West region).

# The Commission stated:

Our discussion of imports from Korea destined for UPI does not turn on the fact
that there exists a contract (however labeled) for the supply of UPI. The Commission is
expressly not making a determination that any type of contractual supply relationship
precludes a finding of competition. Rather, in this instance, imports from Korea would
not support a finding of a reasonable overlap of competition because the purchaser of
the imported material, regardless of its relationship with the importer, does not source
any significant portion of its requirements from any imported source other than its
current supplier. It is also speculative at best to assume that the purchaser could
purchase all its requirements domestically.

USITC Pub. 2664 at 39-40 n.218.
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Geographic Overlap. U.S. producers reported selling hot-rolled steel to all regions in
the contiguous United States, and importers reported selling to multiple regions.®* Imports
from all subject sources are sold in all six regions of the continental United States, except that
subject imports from Brazil were not sold in the West Coast region and subject imports from
the United Kingdom were not sold in the Mountain and West Coast regions..85 Based on
customs border of entry data in 2015, subject imports from Australia (80.2 percent), Japan
(66.4 percent), and Korea (71.5 percent) were concentrated in the West Coast points of entry.®®
Subject imports from Brazil (92.2 percent) and Turkey (87.1 percent) were concentrated in the
South/Gulf Coast.?’ Subject imports from the Netherlands (64.0 percent) and the United
Kingdom (49.1 percent) entered mainly in the North.%®

Australian and Japanese Producers’ argument that subject imports from Australia or
Japan lack geographical overlap with imports from the other subject sources and the domestic
product because they are “uniquely present in the West Coast” is not supported by the
record.®’ In particular, a more than minimal share of subject imports from each subject country
entered through the South/Gulf Coast in 2015 as follows: Australia (19.7 percent), Brazil (92.2
percent), Japan (31.6 percent), Korea (28.4 percent), the Netherlands (17.9 percent), Turkey
(87.1 percent), and the United Kingdom (16.1 percent).”® Moreover, although hot-rolled steel
from different sources may have different regional concentrations, importers also reported
selling the subject imports throughout the United States. Consequently, the record indicates
there is sufficient geographic overlap among the subject imports and between imports from
each subject source and the domestic like product.

Simultaneous Presence in Market. Imports of hot-rolled steel from Japan, Korea, the
Netherlands, Turkey, and the United Kingdom were present in the U.S. market in every month
from January 2013 to June 2016. Imports of hot-rolled steel from Australia and Brazil were
present in the U.S. market for a majority of these 42 months as follows: Australia (27 of 42
months); and Brazil (37 of 42 months).**

Conclusion. The record indicates that there is a reasonable overlap of competition
between and among subject imports and the domestic like product, notwithstanding

# CR at II-8, PR at II-4-5.

¥ CR/PR at Table II-4.

8 CR/PR at Table IV-10. Districts of entry included in the West category are: Columbia-Snake,
OR; Los Angeles, CA; and San Francisco, CA.

87 CR/PR at Table IV-10, CR at IV-30, PR at IV-21. Districts of entry included in the South/Gulf
Coast category are: Houston-Galveston, TX; Laredo, TX; New Orleans, LA; Mobile, AL; and Tampa, FL.

8 CR/PR at Table IV-10, CR at IV-30, PR at IV-21. Districts of entry included in the North category
are: Detroit, Ml; Chicago, IL; Cleveland, OH; and Milwaukee, WI.

8 Japanese Producers seem to focus primarily on whether there is competition on the
Pacific/West Coast and not on whether there is a geographical overlap, as there is in the South/Gulf
area, among the subject imports and between imports from each subject source and the domestic like
product.

% CR/PR at Table IV-10.

°1 CR at IV-35 and Table IV-11, PR at IV-26 and Table IV-11.
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respondents’ contrary arguments.”> We accordingly analyze subject imports from Australia,
Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom on a cumulated basis for
our analysis of material injury by reason of subject imports.

V. Material Injury by Reason of Subject Imports

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.” In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic

92 There is no basis for the Japanese Producers’ contention that the WTO Agreements pose
cumulation requirements that U.S. law, as currently construed by the Commission, does not. Both
require a showing of “competition.” U.S. law requires cumulation for current material injury analysis
when subject “imports compete with each other and with domestic like products in the U.S. market.” 19
U.S.C. § 1677(7)(G)(i). Article 3.3 of the WTO Antidumping Agreement and Article 15.3 of the WTO
Agreement on Subsidies and Countervailing Measures each state that authorities may engage in
cumulative assessment, inter alia, when it “is appropriate in light of the conditions of competition
between the imported products and the domestic like product.” The WTO Agreements do not further
specify what conditions of competition an authority must analyze, and the Japanese Producers rely upon
an Appellate Body Report that merely states that the authority “may” find consideration of volume
trends relevant to consideration of conditions of competition. See Japanese Producers’ Prehearing Brief
at 8 n.12 (citing European Communities - Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe
Fittings from Brazil, WT/DS219/AB/R, adopted 18 August 2003, at note 122). Consequently, there is no
authority supporting the Japanese Producers’ argument that the WTO Agreements require the
Commission to use different or additional factors in assessing whether cumulation for present injury
analysis is appropriate.

Moreover, the Uruguay Round Agreements Act (URAA) sets forth how the United States has
implemented the WTO Agreements. The Statement of Administrative Action (SAA) to URAA expressly
states with respect to its amendments to the cumulation provisions that “the new section will not affect
current Commission practice under which the statutory requirement is satisfied if there is a reasonable
overlap of competition.” H.R. Rep. No. 103-316, Vol. | at 848 (1994). Commission practice at the time of
the time of the URAA was the same as the current practice: the analysis of whether there is a
reasonable overlap of fungibility, channels of distribution, geographic overlap, and simultaneous
presence in the market. See Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (1988), aff'd, 859
F.2d 915 (Fed. Cir. 1988). Accordingly, Japanese Producers’ argument provides no legal basis for the
Commission to change its practice in analyzing whether the statutory prerequisites for cumulation are
satisfied.

$19U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provisions of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments here.
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like product, but only in the context of U.S. production operations.’* The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”®> In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.”® No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry.”97

Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,98 it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.” In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.'®

In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material

19 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

19 U.S.C. § 1677(7)(A).

%19 U.S.C. § 1677(7)(C)(iii).

719 U.S.C. § 1677(7)(C)(iii).

*®19 U.S.C. §§ 1671d(a), 1673d(a).

% Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff’g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

10 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).
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d.* In performing its examination, however, the Commission need not isolate

the injury caused by other factors from injury caused by unfairly traded imports.'®* Nor does
the “by reason of” standard require that unfairly traded imports be the “principal” cause of
injury or contemplate that injury from unfairly traded imports be weighed against other factors,
such as nonsubject imports, which may be contributing to overall injury to an industry.103 Itis
clear that the existence of injury caused by other factors does not compel a negative
determination.'®

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports” and the Commission “ensure{s} that it is not attributing injury from other sources to

injury threshol

|II

101 5AA at 851-52 (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.

102 AN at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,’ then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

1035 Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

10% See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

23



the subject imports.”*® ' Indeed, the Federal Circuit has examined and affirmed various

Commission methodologies and has disavowed “rigid adherence to a specific formula.”*%’

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved
cases where the relevant “other factor” was the presence in the market of significant volumes
of price-competitive nonsubject imports. The Commission interpreted the Federal Circuit’s
guidance in Bratsk as requiring it to apply a particular additional methodology following its
finding of material injury in cases involving commodity products and a significant market
presence of price-competitive nonsubject imports.108 The additional “replacement/benefit”
test looked at whether nonsubject imports might have replaced subject imports without any
benefit to the U.S. industry. The Commission applied that specific additional test in subsequent
cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago
determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and
makes clear that the Federal Circuit does not require the Commission to apply an additional
test nor any one specific methodology; instead, the court requires the Commission to have
“evidence in the record” to “show that the harm occurred ‘by reason of’ the LTFV imports,” and
requires that the Commission not attribute injury from nonsubject imports or other factors to

105 pittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an
affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 792 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

1% commissioners Pinkert and Kieff do not join this paragraph or the following three paragraphs.
They point out that the Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal Steel, held that the
Commission is required, in certain circumstances when analyzing present material injury, to consider a
particular issue with respect to the role of nonsubject imports, without reliance upon presumptions or
rigid formulas. The Court has not prescribed a specific method of exposition for this consideration.
Mittal Steel explains as follows:

What Bratsk held is that “where commodity products are at issue and fairly traded, price

competitive, non-subject imports are in the market,” the Commission would not fulfill its

obligation to consider an important aspect of the problem if it failed to consider whether non-
subject or non-LTFV imports would have replaced LTFV subject imports during the period of

investigation without a continuing benefit to the domestic industry. 444 F.3d at 1369. Under
those circumstances, Bratsk requires the Commission to consider whether replacement of the

LTFV subject imports might have occurred during the period of investigation, and it requires the

Commission to provide an explanation of its conclusion with respect to that factor.

542 F.3d at 878.

7 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).

1% Mittal Steel, 542 F.3d at 875-79.
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subject imports.™® Accordingly, we do not consider ourselves required to apply the
replacement/benefit test that was included in Commission opinions subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases
involving commodity products where price-competitive nonsubject imports are a significant
factor in the U.S. market, the Court will require the Commission to give full consideration, with
adequate explanation, to non-attribution issues when it performs its causation analysis.110

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial
evidence standard.’ Congress has delegated this factual finding to the Commission because
of the agency’s institutional expertise in resolving injury issues.'?

B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is material
injury by reason of subject imports.

1. Captive Production

The domestic industry captively consumes the majority of its production of the domestic
like product in the manufacture of downstream articles. Accordingly, we have considered
whether the statutory captive production provision requires us to focus our analysis primarily
on the merchant market when assessing market share and the factors affecting the financial
performance of the domestic industry.'*® Domestic Producers maintain that the captive

199 nmittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2
(recognizing the Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-
attribution analysis).

1970 that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to
present published information or send out information requests in the final phase of investigations to
producers in nonsubject countries that accounted for substantial shares of U.S. imports of subject
merchandise (if, in fact, there were large nonsubject import suppliers). In order to provide a more
complete record for the Commission’s causation analysis, these requests typically seek information on
capacity, production, and shipments of the product under investigation in the major source countries
that export to the United States. The Commission plans to continue utilizing published or requested
information in the final phase of investigations in which there are substantial levels of nonsubject
imports.

1 \We provide in our respective discussions of volume, price effects, and impact a full analysis of
other factors alleged to have caused any material injury experienced by the domestic industry.

Y12 pittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).

13 The captive production provision, 19 U.S.C. § 1677(7)(C)(iv), provides:

(iv) CAPTIVE PRODUCTION —If domestic producers internally transfer significant
production of the domestic like product for the production of a downstream article and
(Continued...)
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production provision applies and that the Commission should focus primarily on the merchant
market in analyzing the market share and financial performance of the U.S. industry.*** None
of the respondents directly addressed the applicability of the captive production provision.'*

Threshold Criterion. The captive production provision is applied only if, as a threshold
matter, significant production of the domestic like product is internally transferred and
significant production is sold in the merchant market. In these investigations, internal
consumption accounted for between 56.2 percent and 59.4 percent of U.S. producers’ U.S.
shipments of hot-rolled steel during the period of investigation, and commercial shipments
accounted for between 38.8 percent and 41.9 percent of U.S. producers’ U.S. shipments in this
period.116 We find both the internal consumption and merchant market segments are
significant portions of the market.*"’

First Statutory Criterion. The first criterion requires that the domestic like product
produced that is internally transferred for processing into downstream articles does not enter
the merchant market for the domestic like product.**® No domestic producers in these

(...Continued)

sell significant production of the domestic like product in the merchant market, and the

Commission finds that —
() the domestic like product produced that is internally transferred for
processing into that downstream article does not enter the merchant market for
the domestic like product, and
(1) the domestic like product is the predominant material input in the
production of that downstream article;

then the Commission, in determining market share and the factors affecting financial
performance set forth in clause (iii), shall focus primarily on the merchant market for
the domestic like product.

The Trade Preferences Extension Act of 2015 eliminated what was the third statutory criterion of the
captive production provision. Pub. L. 114-27, § 503(c).

114 see ArcelorMittal Prehearing Brief at 15-17; US Steel Prehearing Brief at 19-21; Nucor
Prehearing Brief at 21-22.

113 CSN, Korean Producers, and Turkish Producers argue that the majority of domestic hot-rolled
steel production is captively consumed for processing into downstream articles such as cold-rolled steel,
corrosion-resistant steel, tin plate, and tubular products. CSN Prehearing Brief at 9; Korean Producers
Prehearing Brief at 9; Turkish Producers Prehearing Brief at 5-6.

116 calculated from CR/PR at Table II-7.

17 Transfers to related firms accounted for the remaining 1.7 to 1.9 percent. Calculated from
CR/PR at Table III-7.

118 See Raw Flexible Magnets from China and Taiwan, Inv. Nos. 701-TA-452 and 731-TA-1129-30
(Preliminary), USITC Pub. 3961 at 13 (Nov. 2007) (“No producer reported diverting raw flexible magnets
intended for internal consumption to the merchant market.”).
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investigations reported diverting hot-rolled steel that was to be internally consumed to the
merchant market.™*® This criterion therefore is satisfied.

Second Statutory Criterion. In applying the second statutory criterion, the Commission
generally considers whether the domestic like product is the predominant material input into a
downstream product by referring to its share of the raw material cost of the downstream
product.120 In these investigations, although estimates varied, reporting domestic producers
indicated that hot-rolled steel accounted for 60 percent or more of the cost of the downstream
products produced from hot-rolled steel.”?! Because hot-rolled steel is the predominant
material input into downstream products, this criterion also is satisfied in these investigations.

Conclusion. We conclude that the criteria for application of the captive production
provision are satisfied in these investigations. Accordingly, we focus primarily on the merchant
market in analyzing the market share and financial performance of the domestic industry. We
also have considered the market as a whole and the captive portion of the market.

2. Demand Considerations

Demand for hot-rolled steel in the United States is affected by changes in overall U.S.
economic activity.'** Hot-rolled steel is used primarily in the production of downstream
products for automotive applications, pipe and tube goods, transportation equipment (such as
rail cars, ships, and barges), nonresidential construction, appliances, heavy machinery, and
machine parts.’”® U.S. producers’ 2015 commercial shipments of hot-rolled steel were ***,
followed by shipments to the ***; other end uses accounted for the remaining shipments.'**

Thus, demand for hot-rolled steel is mainly driven by demand in the automotive,
construction, and energy sectors.'?® The U.S. automotive and construction industries
experienced considerable growth since 2012."® In the energy sector, a substantial component
of demand for hot-rolled steel is production of oil country tubular goods (“OCTG”). U.S.
production of OCTG peaked in 2014, but then fell in 2015, with declines continuing through the
first six months of 2016."*’

M9 CR at I11-17 and 18. Some transfers to related firms resulted in the sale of that hot-rolled

steel in the merchant market (*** short tons), which only accounts for *** percent of U.S. producers’
aggregate internal consumption and transfers to related firms. CR at 111-18.

120 gee 19 U.S.C. § 1677(7)(C)(iv)(11).

121 CR at 111-20, PR at I11-12.

122 CR at 11-29, PR at 11-16.

123 CR at 1I-25, PR at 11-13.

122 CR/PR at Table I1-3 (based on questionnaire responses) and Figure II-1; see also CR/PR at
Table 11-8 (based on AlSI data).

12> CR at 11-30, PR at II-16.

126 CR at 11-30, PR at 1I-16, and CR/PR Figures II-5 and II-6. U.S. sales of light trucks and
automobiles increased by 8.4 percent from January 2013 to June 2016, and total U.S. construction
increased by 32.3 percent during the same period. CR at 11-30, PR at II-16.

27 CR at 11-30, PR at I1-16, and CR/PR Figure II-7.
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The majority of U.S. hot-rolled steel production is internally consumed, with the
remaining shipments sold in the merchant market or transferred to related firms. In 2015, 58.7
percent of U.S. producers’ U.S. shipments of hot-rolled steel were consumed internally to
produce downstream products.'*® These intra-company transfers were primarily used to
produce coated steel and cold-rolled sheet and strip, and to a lesser extent tin mill and tubular
products.129 Thus, demand for hot-rolled steel also is driven by demand in the market sectors
for these finished downstream products.

A plurality of U.S. producers, importers, and purchasers reported that demand for hot-
rolled steel fluctuated since the beginning of the period of investigation, although a large
number of firms also reported increases or decreases in demand.”° Regardless of how they
described demand overall, U.S. producers, importers, and purchasers generally described
increased demand from the automotive, appliance, and construction industries, while they
generally described demand from the OCTG and other energy-related sectors as having
declined substantially.”® Apparent U.S. consumption of hot-rolled steel in the merchant
market increased by 10.1 percent from 2013 to 2014, but then decreased by 15.7 percent from
2014 to 2015, for an overall decrease of 7.2 percent from 2013 to 2015; it was 4.0 percent
lower in interim 2016 than in interim 2015.** Similarly, apparent U.S. consumption of hot-
rolled steel in the total U.S. market increased by 5.1 percent from 2013 to 2014, then decreased
by 11.5 percent from 2014 to 2015, for an overall decline of 7.0 percent from 2013 to 2015;
however, it was 3.8 percent higher in interim 2016 than in interim 2015."%

3. Supply Considerations

The domestic industry supplied the majority of U.S. demand for hot-rolled steel during
the period of investigation. The domestic industry’s share of apparent U.S. consumption in the
merchant market that the domestic industry supplied decreased from 86.5 percent in 2013 to
79.8 percent in 2014 and 78.6 percent in 2015; the U.S. industry’s share of apparent U.S.
consumption in the merchant market was 74.6 percent in interim 2015 and 83.1 percent in
interim 2016."* In 2015, the four largest domestic producers, ***, accounted for *** percent

128 CR at 117, PR at Ill-4. Transfers to related firms accounted for 1.9 percent of U.S. producers’

U.S. shipments in 2015.

129 CR/PR at Table I11-9.

130 CR at 11-32, PR at 11-19, and CR/PR at Table 11-9.

131 CR at 11-32, PR at 11-19.

132 CR/PR at Tables IV-12 and C-1. Apparent U.S. merchant market consumption increased from
29.3 million short tons in 2013 to 32.2 million short tons in 2014, and then declined to 27.2 million short
tons in 2015. It was 7.0 million short tons in interim 2015 and 6.7 million short tons in interim 2016. Id.

133 CR/PR at Tables IV-13 and C-2. Apparent U.S. consumption in the total U.S. market increased
from 64.6 million short tons in 2013 to 67.8 million short tons in 2014, and then declined to 60.0 million
short tons in 2015. It was 14.9 million short tons in interim 2015 and 15.5 million short tons in interim
2016. /d.

132 CR/PR at Table C-1. The domestic industry supplied 93.9 percent of apparent U.S.
consumption in the total U.S. market in 2013, 90.4 percent in 2014, and 90.3 percent in 2015; the U.S.
(Continued...)
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of domestic hot-rolled steel production.”> Domestic producers are largely concentrated in the
midwestern and eastern United States, with some domestic production on the West Coast.*®
Individual domestic producers of hot-rolled steel engaged in different types of production
activity, with some using blast furnace/oxygen furnace steelmaking and some utilizing electric-
arc furnace steelmaking, while others produced hot-rolled steel starting with slabs produced by
a different firm.*’

Domestic producers made several acquisitions during the period of investigation. ***,
AK Steel ***. ArcelorMittal USA purchased the Calvert, Alabama, mill from ThyssenKrupp Steel
USA in February 2014, and formed a joint venture with Nippon Steel & Sumitomo Metal Corp.
to operate the plant. SDI purchased a mill in Columbus, Mississippi, in September 2014 from
Severstal.*® Additionally, Big River Steel is expected to be a new entrant in the industry in the
first quarter of 2017 and to produce 1.6 million short tons of hot-rolled steel products, including
615,500 short tons of hot-rolled steel for the merchant market.'*

Five domestic producers reported shutdowns or curtailments in their hot-rolled steel
production operations, mostly during 2014 and 2015.**° The domestic industry’s production
capacity, however, remained largely unchanged over the period of investigation.'*! Severe
winter weather and a roof collapse at a U.S. Steel mill led to some supply disruptions during the
winter of 2014.*** Notwithstanding respondents’ arguments that domestic producers had
difficulty meeting demand,**® the domestic industry as a whole reported ample unused capacity
throughout the period of investigation.***

Cumulated subject imports were the third largest source of supply to the U.S. market
after the domestic industry and nonsubject imports in 2013 and 2014, but surpassed

(...Continued)
industry’s share of apparent U.S. consumption in the total U.S. market was 88.1 percent in interim 2015
and 92.7 percent in interim 2016. CR/PR at Table C-2.

> CR/PR at Table III-1.

136 CR/PR at Figure lll-1 and Table IlI-1.

Y7 CR/PR at llI-2.

138 CR/PR at Tables I11-3 and l1I-4. In October 2015, BlueScope, the Australian steel company,
acquired the remaining 50 percent stake in North Star in Delta, Ohio from Cargill. This gave BlueScope
full ownership over North Star. /d.

9 CR at I1-6-7, PR at llI-4.

140 CR/PR at Tables I1I-3 and l1I-4. *** attributed the production shutdowns and production
curtailments to a lack of orders due to the subject imports. CR/PR at Tables IlI-3 and Ill-4. In particular,
*** CR/PR at Tables I11-3 and IlI-4.

“1 CR/PR at Table C-2.

142 CR at 11-20-21, PR at II-11. *** stated that it experienced occasional weather-related outages
(such as in the first quarter of 2014). Purchaser *** reported that U.S. Steel production was halted in
2014 when the roof of its mill collapsed. /d.

143 coN Prehearing Brief at 8-9; CSN Post-Hearing Brief at 7; Japanese Producers Prehearing Brief
at 52-54; Japanese Respondents Posthearing Brief at 11-12; Korean Producers Prehearing Brief at 9;
Korean Producers Posthearing Brief at 7; Tata Netherlands Posthearing Brief at 2.

144 See CR/PR at Table IlI-5.
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nonsubject imports in 2015 to become the second largest source of supply.**> Cumulated

subject imports’ share of apparent U.S. consumption in the merchant market increased from
6.0 percent in 2013 to 9.9 percent in 2014 and 13.2 percent in 2015; their share was 17.0
percent in interim 2015 and 8.5 percent in interim 2016.146 17

Nonsubject imports’ share of apparent U.S. consumption in the merchant market
increased from 7.5 percent in 2013 to 10.4 percent in 2014, and then decreased to 8.2 percent
in 2015; their share of the merchant market was 8.4 percent in both interim 2015 and interim
2016.1%8 Although Canada was the largest source of nonsubject imports during the period of
investigation, its share of total hot-rolled steel imports declined from *** percent in 2013 to
*** percentin 2015."*° The increase in imports from nonsubject countries from 2013 to 2014 is
attributable for the most part to nonsubject imports from Russia, which had entered the U.S.
under the terms of a revised suspension agreement that was subsequently terminated and
replaced with an antidumping duty order at the end of 2014.™°

> CR/PR at Tables IV-14 and IV-15.

146 CR/PR at Table C-1. In the total U.S. market, cumulated subject imports’ share of apparent
U.S. consumption was 2.7 percent in 2013, 4.7 percent in 2014, and 6.0 percent in 2015; their share was
8.0 percent in interim 2015 and 3.7 percent in interim 2015. CR/PR at Table C-2.

147 commissioner Kieff does not join this paragraph. He notes that cumulated subject imports
from Brazil, Japan, Korea, Netherlands, Turkey, and the United Kingdom were the third largest source of
supply to the U.S. market after the domestic industry and nonsubject imports in 2013 and 2014, but
surpassed nonsubject imports in 2015 to become the second largest source of supply. Calculated from
CR/PR at Tables IV-12-15. Cumulated subject imports from Brazil, Japan, Korea, Netherlands, Turkey,
and the United Kingdom accounted for *** percent of apparent U.S. consumption in the merchant
market in 2013, *** percent in 2014, and *** percent in 2015; this share was *** percent in interim
2015 and *** percent in interim 2016. Calculated from CR/PR at Table IV-14. These cumulated subject
imports accounted for *** percent of total apparent U.S. consumption in 2013; *** percent in 2014; and
*** percent in 2015; this share was *** percent in interim 2015 and *** percent in interim 2016.
Calculated from CR/PR at Table IV-15. Subject imports from Australia accounted for *** percent of
apparent U.S. consumption in the merchant market in 2013, *** percent in 2014, and *** percent in
2015; this share was *** percent in interim 2015 and *** percent in interim 2016. CR/PR at Table IV-14.
Subject imports from Australia accounted for *** percent of total apparent U.S. consumption in 2013;
*** percent in 2014; and *** percent in 2015; this share was *** percent in interim 2015 and ***
percent in interim 2016. CR/PR at Table IV-15.

148 CR/PR at Table C-1. In the total U.S. market, nonsubject imports’ share of apparent U.S.
consumption was 3.4 percent in 2013, 4.9 percent in 2014, and 3.7 percent in 2015; their share was 3.9
percent in interim 2015 and 3.6 percent in interim 2016. CR/PR at Table C-2.

149 CR/PR at Table IV-2.

10 CR at IV-7, PR at IV-6-7. U.S. imports of hot-rolled steel from Russia totaled 34,814 short tons
in 2013, 939,481 short tons in 2014, and 18,079 short tons in 2015. U.S. imports from Russia were
previously subject to a suspension agreement that was revised on December 6, 2012, and subsequently
terminated; an antidumping duty order became effective on December 24, 2014. Commerce
terminated the suspension agreement at the request of domestic interested parties who alleged that it
had failed to achieve its purpose. Imports under the antidumping duty order are subject to margins
between 73.59 and 184.56 percent. CR at IV-7-8 n.6, PR at IV-6-7 n.6.
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4. Substitutability and Other Conditions

The record indicates that there is a high degree of substitutability between domestically
produced hot-rolled steel and hot-rolled steel imported from subject sources.® As discussed
above, a majority of U.S. producers, importers, and purchasers reported that subject imports
from the subject countries are always or frequently used interchangeably with each other and
with the domestic like product.152 A majority of purchasers also reported that the domestic like
product and imports from each subject country were comparable with respect to at least 14 of
the 17 non-price factors such as availability and quality.153

The record also indicates that price is an important consideration in purchasing
decisions.”™™ When asked whether differences other than price are ever significant in their
sales of hot-rolled steel from different sources, a majority of producers and importers described
most product differences as sometimes or never significant.’>® Purchasers cited quality and
price as the two most important factors in purchasing decisions.”*® Over 85 percent of
purchasers rated price, along with availability, quality and reliability of supply, as very
important factors in purchasing decisions.™’

Prices for the primary raw materials used to produce hot-rolled steel fluctuated
between January 2013 and March 2016, although the prices for each input showed an overall
decline. Specifically, costs for iron ore, coal, and iron steel scrap fell by 10.7 percent, 9.1
percent, and 46.7 percent, respectively, with much of the decrease in these input costs
occurring during 2015."°® Raw material costs for hot-rolled steel account for a relatively large
share of the cost of goods sold (“COGS”); they were 60.1 percent of total COGS in 2015, down
from 69.6 percent in 2013.%*°

U.S. producers reported selling 56.5 percent of their commercial shipments through
short-term, annual, and long-term contracts, and the remaining 43.6 percent on the spot
market, while importers sold 57.8 percent of their shipments on the spot market.’®® A majority
of responding U.S. producers and importers reported that their contracts do not allow price
renegotiation during the contract period and do not contain meet-or-release provisions. While
U.S. producers’ contracts generally fixed quantity or price, importers’ contracts generally fixed
both.'® Petitioners indicated that contract prices are often based on a discount from published

1 CR at 1I-36, PR at 11-21.

132 CR/PR at Table 1I-16.

133 CR/PR at Table 1I-15.

>4 CR/PR at Tables 11-12 and 11-13.

135 CR at II-50, PR at 11-32, and CR/PR at Table II-18.

136 CR/PR at Table 1I-12.

137 CR/PR at Tables II-12 and 11-13.

18 CR/PR at V-1 and Figure V-1. In the second quarter of 2016, the prices for all three raw
materials have risen. CR/PR at V-1.

139 CR/PR at V-1.

160 CR/PR at Table V-2.

161 CR at V-6-7, PR at V-4-5.
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price indices for hot-rolled steel.’®® The majority of purchasers indicated that raw material

prices affected their firm’s negotiations with suppliers of hot-rolled steel, although the effect
can be direct (through a hot-rolled steel price movement tied to a raw material price change) or
indirect (as a reason cited by producers why they need to change hot-rolled steel prices).'®?

U.S. producers reported inland transportation costs for U.S. shipments ranging between
3 and 10 percent of the total delivered cost of hot-rolled steel.’® The majority of responding
importers reported inland transportation costs ranging between 1 and 7 percent of the total
delivered cost of hot-rolled steel, while a large minority listed higher inland transportation costs
in the range of 8 and 10 percent.165 The calculated transportation costs for imported hot-rolled
steel to the U.S. market from the subject countries ranged between 4.8 percent and 8.9 percent
of c.i.f. (cost, insurance, and freight) value in 2015, Transportation costs for imports
generally will consist of both ocean freight and inland transportation costs.

C. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.”*®’

Cumulated subject imports increased from 1.75 million short tons in 2013 to 3.18
million short tons in 2014 and 3.59 million short tons in 2015, a level 105.4 percent larger than
in 2013. Subject imports were 1.19 million short tons in interim 2015 and 0.57 million short
tons in interim 2016.*%® 1% 7% Ag explained above, apparent U.S. consumption in the merchant

162 CR at V-7, PR at V-4-5.

1%3 CR at V-8, PR at V-5-6.

1%4 CR at V-4, PR at V-3.

1%° CR at V-4, PR at V-3.

186 CR at V-3, PR at V-3. During 2015, transportation costs for subject imports to the U.S. market
were 8.9 percent of c.i.f. value for imports from Australia, 4.8 percent for imports from Brazil, 7.5
percent for imports from Japan, 8.1 percent for imports from Korea, 8.1 percent for imports from the
Netherlands, 5.3 percent for imports from Turkey, and 8.2 percent for imports from the United
Kingdom. Transportation costs for subject imports to the U.S. market were calculated by comparing the
c.i.f. (cost, insurance, and freight) value of imports to the Customs value of imports for the relevant HTS
codes. CR at V-3 n.4, PRatV-3n.4.

8719 U.S.C. § 1677(7)(C)(i).

168 CR/PR at Table C-1. We find that the decline in the volume and market share of subject
imports in interim 2016 was a result of the pendency of these investigations. We therefore reduce the
weight we are according to the volume, price effects, and impact of subject imports for interim 2016,
pursuant to 19 U.S.C. § 1677(7)(l).

169 Respondents argue that subject imports fell after January 2015 and that the majority of the
increase in subject import volume occurred between 2013 and 2014, in response to increased demand
and constrained domestic supply. See, e.g., Korean Respondents Posthearing Brief at 7; Tata
Netherlands Posthearing Brief at 2-3; Japanese Producers Posthearing Brief at 8-9. The facts do not
support these allegations. The volume and market share of subject imports in full year 2015 were
substantially higher than 2013 and 2014 import levels and, on a monthly basis, the subject import
(Continued...)
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market fluctuated during the period of investigation, increasing by 10.1 percent between 2013
and 2014, before falling by 15.7 percent between 2014 and 2015, for an overall decline of 7.2
percent between 2013 and 2015.2"* The volume of cumulated subject imports, by contrast,
rose at a much faster rate than apparent U.S. consumption in 2014, increasing by 81.9 percent,
and continued to increase by 12.9 percent between 2014 and 2015, for an overall increase of
105.4 percent between 2013 and 2015172173

Cumulated subject imports increased their share of apparent U.S. consumption in the
merchant market from 6.0 percent in 2013 to 9.9 percent in 2014 and 13.2 percent in 2015.*"*
Subject imports’ 7.2 percentage point gain in merchant market share from 2013 to 2015 came
at the expense of the domestic industry, which lost 7.9 percentage points of market share in
the merchant market during the same period.*”” 176 177

(...Continued)

volumes were at elevated levels in the majority of the months of 2015 compared with most previous
months of the period of investigation, as well as with the same month of 2014. CR/PR at Tables IV-2 and
IV-11.

170 commissioner Kieff does not join this sentence. He notes that cumulated subject imports
from Brazil, Japan, Korea, Netherlands, Turkey, and the United Kingdom followed a similar pattern,
increasing from *** short tons in 2013 to *** in 2014 to *** in 2015. Cumulated subject import volume
for these countries was *** in interim 2015 and *** short tons in interim 2016.

YL CR/PR at Table C-1.

172 CR/PR at Table C-1. Respondents argue that subject imports were drawn into the U.S. market
due to constraints in domestic supply in 2014 from winter weather, which closed the Great Lakes to
shipping for 140 days, as well as by unplanned outages, including the collapse of a roof at U.S. Steel’s
Great Lakes Works facilities and unscheduled maintenance at facilities by ArcelorMittal and AK Steel.
Korean Respondents Posthearing Brief at 7; Netherlands Posthearing Brief at 11. The record, however,
indicates that such shortages were not so widespread and persistent as to explain the subject imports’
continued significant increase throughout 2014 and 2015. Moreover, U.S. producers’ end-of-period
inventories were higher in 2014 than 2013, which belies the argument that additional imports were
necessary due to an alleged pervasive supply issue. CR at 11-19-20, PR at II-11, CR/PR at Table I11-10.

173 commissioner Kieff does not join this sentence. He notes that cumulated subject imports
from Brazil, Japan, Korea, Netherlands, Turkey, and the United Kingdom rose at a much faster rate than
did apparent U.S. consumption, rising by *** percent between 2013 and 2014 and an additional ***
percent in 2015, for an overall increase of *** percent between 2013 and 2015.

174 CR/PR at Table C-1. Subject imports’ share of apparent U.S. consumption in the merchant
market was 17.0 percent in interim 2015 and 8.5 percent in interim 2016. /d. Cumulated subject
imports also increased as a share of apparent U.S. consumption in the total U.S. market during the
period, increasing from 2.7 percent in 2013 to 4.7 percent in 2014 and 6.0 percent in 2015. Subject
imports’ share of apparent U.S. consumption in the total U.S. market was 8.0 percent in interim 2015
and 3.7 percent in interim 2016. CR/PR at Table C-2.

7% The domestic industry’s market share by quantity in the merchant market decreased from
86.5 percent in 2013 to 79.8 percent in 2014 and 78.6 percent in 2015, and its share was 74.6 percent in
interim 2015 and 83.1 percent in interim 2016. CR/PR at Table C-1.

(Continued...)
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(...Continued)

In the total U.S. market, the domestic industry’s market share declined from 93.9 percent in
2013 to 90.4 percent in 2014 and 90.3 percent in 2015, and its share was 88.1 percent in interim 2015
and 92.7 percent in interim 2016. CR/PR at Table C-2.

176 Respondents argue that the decline in the domestic industry’s market share over the period
of investigation is explained by the effects of import competition in the downstream markets for cold-
rolled steel and corrosion-resistant steel and/or by weakening demand for OCTG and other tubular
products. Korean Respondents Prehearing Brief at 13; Tata Netherlands Prehearing Brief at 5. While
the OCTG market declined in 2015, other end use sectors increased significantly throughout the period
of investigation, as did subject imports. CR/PR at Figures II-5 to |I-7. Moreover, certain importers
acknowledged that declines in demand for OCTG did not necessarily affect other tubular goods. CR at II-
33, PR at II-19 (“*** stated that while OCTG demand had fallen because of declining prices of oil and
gas, line pipe demand had not fallen as much, since oil and gas still needs to be transmitted (regardless
of price). *** added that demand for high quality hot-rolled steel for improved pipe wall efficiency has
been strong.”). See also CR at llI-11 n.4 and 11I-18 nn.16 and 17, CR/PR at Table 111-9.

Respondents also assert that a large portion of subject imports do not meaningfully compete
with the domestic like product, either because of geographic attenuation, dedicated supply to U.S.
affiliates, or both. Korean Respondents Prehearing Brief at 18; Netherlands Prehearing Brief at 9;
Japanese Producers Posthearing Brief at 8-9; BlueScope Posthearing Brief at 3-8. The evidence in the
record does not support these allegations of attenuated competition because most of the increases in
subject imports were in regions other than the West Coast, with regional concentration in the West
Coast for subject imports decreasing throughout the period of investigation. For example, subject
imports from Australia to the West Coast as a share of total subject imports from that source declined
from 100 percent in 2013 to 80.2 percent in 2015; similarly, subject imports from Japan and Korea to the
West Coast declined as a share of total subject imports from each respective source from 83.4 percent
and 93.2 percent in 2013 to 66.4 percent and 71.5 percent in 2015. Overall, subject imports to the West
Coast as a share of total subject imports fell from 64.7 percent in 2013 to 40.2 percent in 2015. CR/PR at
Table IV-10. Moreover, there is competition between the subject imports and the domestic industry on
the West Coast, and the domestic producers on the West Coast had substantial unused capacity. For
example, all seven responding West Coast purchasers were supplied by domestic producers in 2015.
CR/PR at Table II-5. Additionally, the U.S. producers on the West Coast, CSl and EVRAZ, had capacity
utilization levels of *** in 2015, which were lower than those of the domestic industry as a whole.
Calculated from CR/PR at Table I11-5 and EDIS Doc. 589132.

17 commissioner Kieff does not join this paragraph. He notes that cumulated subject imports
from Brazil, Japan, Korea, Netherlands, Turkey, and the United Kingdom increased their share of
apparent U.S. consumption in the merchant market from *** percent in 2013 to *** percent in 2014
and to *** percent in 2015, and this *** percentage-point gain in market share came at the expense of
the domestic industry, which lost *** percentage points of market share over the same time period.
Calculated from CR/PR at Table IV-14. He notes that the domestic industry’s decline in market share is
not adequately explained either by weakening demand for OCTG, CR/PR at Figure 1I-7, or by increases in
shipments to the West Coast. CR/PR at Table IV-10.
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In light of the foregoing, we find that the volume of subject imports and the increase in
the volume of subject imports are significant in both absolute terms and relative to
consumption.178

D. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the
subject imports, the Commission shall consider whether
(I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like
products of the United States, and

() the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.'”®

As explained in section V.B.4 above, the record indicates that there is a high degree of
substitutability between subject imports and the domestic like product and that price is an
important consideration in purchasing decisions. A majority of U.S. producers, importers, and
purchasers reported that subject imports are always or frequently used interchangeably with
each other and with domestically produced hot-rolled steel.**°

Ten domestic producers and 36 importers of subject merchandise provided usable
quarterly f.o.b. price data for four hot-rolled steel products,™! although not all firms reported
pricing for all products for all quarters.’® Cumulated subject imports undersold the domestic

178 Commissioner Kieff determines that the cumulated volume of subject imports from Brazil,

Japan, Korea, Netherlands, Turkey, and the United Kingdom, and the increase in that volume, is
significant both in absolute terms and relative to consumption.

17919 U.S.C. § 1677(7)(C)(ii).

180 CR/PR at Table II-16.

181 CR at V-10 to V-11, PR at V-7. Product 1 is hot-rolled carbon steel plate in coils, as rolled
(unprocessed), not pickled or temper-rolled, not high strength, produced to AlSI-1006-1025 grade
(including, but not limited to, ASTM A36), 0.187” through 0.625” in nominal or actual thickness, 40”
through 72” in width. Product 2 is hot-rolled carbon steel sheet in coils, commercial quality, SAE 1006-
1015 or ASTM A1011 equivalent, not high strength, not pickled and oiled and not temper-rolled, 0.090”
through 0.171” in nominal or actual thickness, 40” to 72” in width. Product 3 is hot-rolled carbon steel
sheet in coils, commercial quality, SAE 1006-1015 or ASTM A1011 equivalent, not high strength, pickled
and oiled and temper-rolled, 0.090” through 0.171” in nominal or actual thickness, 40” to 72" in width.
Product 4 is hot-rolled steel plate in coils, high strength low alloy, for conversion to API PSL 2 X70M,
0.250to 0.750, 50” to 77 inches in width. CR at V-10, PR at V-7. Data were requested separately for
sales to end users and sales to distributors/service centers. /d.

182 peported pricing data account for approximately *** percent of domestic producers’ U.S.
commercial shipments of hot-rolled steel during 2015, *** percent of U.S. commercial shipments of
subject imports from Australia, *** percent of U.S. commercial shipments of subject imports from Brazil,
(Continued...)

35



like product in 196 of 396 quarterly comparisons, or 49.5 percent of the comparisons, at
margins ranging from 0.1 percent to 19.6 percent from January 2013 to March 2016.*® There
were 1,309,163 short tons of cumulated subject import shipments involved in underselling
comparisons and 636,073 short tons of cumulated subject import shipments involved in
overselling comparisons; thus, on a volume basis, 67.3 percent of subject imports were involved
in quarters of underselling.184 Underselling was predominant during 2014 when subject
imports gained substantial market share in the U.S. market.”® Moreover, underselling
continued at the end of 2014 and into 2015, when the volume and market share of subject
imports volumes were at their peak.186 Purchasers also confirmed shifting from the domestic
like product to subject imports due to their lower prices..187 Given the high degree of
substitutability between the domestic like product and the subject imports, the predominant

(...Continued)

*** percent of U.S. commercial shipments of subject imports from Japan, *** percent of U.S.
commercial shipments of subject imports from Korea, *** percent of U.S. commercial shipments of
subject imports from the Netherlands, *** percent of U.S. commercial shipments of subject imports
from Turkey, and *** percent of U.S. commercial shipments of subject imports from the United
Kingdom. CR/PR at Table V-3.

'83 CR/PR at Table V-13c.

184 CR/PR at Table V-13c. As discussed above, we find that the pendency of these investigations
had an effect on the volume, price, and impact of subject imports, and thus we are reducing the weight
afforded interim 2016 data. For the January 2013 to December 2015 period, cumulated subject imports
undersold the domestic like product in 188 of 361 quarterly comparisons, or 52.1 percent of
comparisons, and 69.3 percent of subject imports on a volume basis were involved in quarters of
underselling. Calculated from CR/PR at Table V-13c.

185 CR/PR at Table V-13c. In 2014, cumulated subject imports undersold the domestic like
product in 89 of 128, or 69.5 percent, of quarterly comparisons, and 91.4 percent of subject imports on
a volume basis were involved in quarters of underselling. /d.

1% For the fourth quarter of 2014 and first quarter of 2015, cumulated subject imports
undersold the domestic like product in 46 of 76, or 60.5 percent, of quarterly comparisons, and on a
volume basis 68.6 percent of cumulated subject imports were involved in quarters of underselling.
Calculated from CR/PR at Tables V-3 to V-11 and V-13c. Cumulated subject imports accounted for their
peak market penetration, 17.0 percent of apparent U.S. consumption in the merchant market, in interim
2015. CR/PR at Table C-1. See CSN Posthearing Brief at 10; Korean Producers Posthearing Brief at 10-
11; Tata Netherlands Producer Posthearing Brief at 9; Turkish Producers Posthearing Brief at 9.

87 In response to the Commission’s purchaser questionnaires, 30 of 48 purchasers reported that
they had shifted purchases of hot-rolled steel from U.S. producers to subject imports during the period
of investigation. Twenty-four of these purchasers reported that subject imports were priced lower, and
18 reported that price was a primary reason for the shift to the subject imports. Purchasers reported
shifting a total of 1.1 million short tons of hot-rolled steel purchases from the domestic like product to
the subject imports. CR at V-45, PR at V-16, CR/PR at Tables V-14 and V-15. See also CR/PR at Table II-1.
Respondents contend that this volume was not truly “shifted” from domestic suppliers. See, e.g.,
Korean Producers Posthearing Brief at 8-9. However, these responses show that subject imports were
priced lower than the domestic like product, that price is important to purchasers, and that purchasers
preferred the subject imports over the domestic product because of the lower price.
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underselling on a volume basis, and the importance of price in purchasing decisions, we find
this underselling by cumulated subject imports to be significant.*®®

We have considered whether the subject imports had significant price-depressing
effects. Prices for individual domestically produced hot-rolled steel pricing products fell
between 31.3 percent and 38.6 percent from January 2013 to March 2016."%° Prices for subject
imports declined between 18.2 percent and 46.2 percent over the period of investigation for
products with at least 13 quarters of pricing data.’*® The largest price declines for domestically
produced hot-rolled steel occurred during 2015.°* However, as discussed, some raw material
prices also fell during 2015 and apparent U.S. consumption in the merchant market that year
decreased by 15.7 percent.192 193 1 light of this, we cannot conclude that the lower-priced

18 Commissioner Kieff notes that cumulated subject imports from Brazil, Japan, Korea,

Netherlands, Turkey, and the United Kingdom undersold the domestic like product in 174 of 349, or 49.9
percent of quarterly comparisons, at margins ranging from 0.1 percent to 19.6 percent from January
2013 to March 2016. There were *** short tons of cumulated subject import shipments from Brazil,
Japan, Korea, Netherlands, Turkey, and the United Kingdom involved in underselling comparisons and
*** short tons oversold; on a volume basis, *** percent of cumulated subject imports from Brazil,
Japan, Korea, Netherlands, Turkey, and United Kingdom undersold the domestic like product.

189 See CR/PR at Table V-12. Prices for individual domestically produced hot-rolled steel pricing
products fell between 27.0 percent and 36.1 percent from January 2013 to December 2015. Calculated
from CR/PR at Tables V-4 to V-11.

190 gee CR/PR at Table V-12. Prices for subject imports declined between 13.6 percent and 43.7
percent from January 2013 to December 2015 for products with at least 12 quarters of pricing data.
Calculated from CR/PR at Tables V-4 to V-11.

191 See CR/PR at Figs. V-3 to V-6. Domestic producers reported that they had to reduce prices,
particularly after the third quarter of 2014, in an effort to cease their loss of market share to subject
imports. CR at V-44-45, PR at V-15-16.

192 |1y particular, steel scrap prices fell sharply during 2015. CR/PR at Fig. V-1. Between January
2015 and December 2015, iron and steel scrap prices fell by $172.20 per short ton, or by 51.8 percent.
EDIS Doc. 589218.

193 petitioners have argued that actual consumption may not have decreased during 2015, and
the decline in apparent U.S. consumption can be attributed, at least in part, to a build-up in importer,
service center, and end-user inventories in 2014 that had to be depleted in 2015. Nucor Prehearing
Brief at 2; US Steel Prehearing Brief at 7. While apparent U.S. consumption in these investigations uses
import data which include importers’ inventories rather than importer shipments, the difference
between imports and import shipments is small relative to overall apparent U.S. consumption.
Moreover, apparent U.S. consumption based on U.S. shipments data shows essentially the same
magnitude of decline in 2015. CR at IV-39 n.18, PR at IV-30 n. 18 (merchant market) and CR at IV-41
n.20, PR at IV-32 n. 20 (total U.S. market). We further note that MSCI reported that service centers’
shipments of carbon flat-rolled steel products were *** tons in 2013, *** tons in 2014, and *** tons in
2015. CR at 1l-23, PR at 1l-12. These data include not only shipments of hot-rolled steel from service
centers’ inventories, but also downstream sheet products produced from hot-rolled steel, such as cold-
rolled and coated steel. CR at 1I-23 n.21, PR at lI-12 n.21. Finally, importers’ inventories at their peak in
2015 accounted for only 2.1 percent of apparent U.S. consumption in the merchant market and the
240,485 short ton increase in total subject importers’ inventories from 2014 to 2015 explains only a
(Continued...)
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subject imports depressed the observed prices for domestically produced hot-rolled steel
during 2015 to a significant degree.194

(...Continued)
fraction of the 5 million short ton decrease in apparent U.S. consumption in the merchant market from
2014 to 2015. CR/PR at Tables IV-14 and VII-32.

198 commissioner Schmidtlein finds that the subject imports depressed prices for the domestic
like product to a significant degree. As noted above, during the POl the domestic industry’s prices for
each of the pricing products declined by *** percent. CR/PR at Table V-12. The price declines between
2014 and 2015 were particularly pronounced, with the average unit value (AUV) of the domestic
industry’s U.S. shipments declining by $159 per ton. CR/PR at Table IlI-7. These price declines occurred
as the volume of subject imports increased in the market and significantly undersold the domestic like
product.

The respondents point to declining raw material costs and declining demand to explain the price
declines. See, e.g., Korean Respondents Posthearing Br. at 14. The petitioners admit that these factors
could affect prices, but contend that they do not explain the magnitude of the declines. See, e.g., U.S.
Steel Posthearing Br. at 10-11; Nucor Posthearing Br. at 14, Ex. 1 at 1-2, 6-8. Commissioner Schmidtlein
agrees. The respondents rely heavily on the fact that iron and steel scrap prices declined toward the
end of 2014 and into 2015, and argue that purchasers were aware of these declining costs and used
them to pressure suppliers to lower their prices. See Korean Respondents Posthearing Br., Ex. 1 at 16,
22. The record shows, however, that the decline in the domestic industry’s price of hot rolled steel far
exceeded the decline in raw material costs. As noted above, the AUV of the industry’s U.S. shipments
declined by $159 per ton between 2014 and 2015, while the industry’s raw material costs declined by
$88 per ton over the same period. CR/PR at Tables Ill-7 and VI-1. Moreover, iron and steel scrap, which
was the raw material component that experienced the most significant decline during the POI, is just
one component used in the production of hot-rolled steel and other inputs did not decline nearly as
much. CR/PR at V-1. Given the different production methods utilized by the domestic industry, the
decline in scrap prices likely affected the domestic producers to different degrees. See CR/PR at Ill-2;
SSAB and Steel Dynamics Posthearing Br. at 13. This is consistent with the U.S. producers’ questionnaire
responses, with four producers reporting that raw material prices had declined and six producers
reporting that the prices had fluctuated. CR/PR at V-2. Thus, one would not expect to see a one-for-one
decline in the cost of steel scrap and the sales price of hot-rolled steel, let alone the dramatic price
declines that we see in this record. Additionally, any lag between the domestic producers’ purchase
cost of raw materials and the spot market price would likely be minimized over the course of a year,
particularly in an industry such as this with a large number of producers. Consequently, Commissioner
Schmidtlein is not persuaded by the respondents’ contention that the difference between the industry’s
actual raw material costs and the spot market prices explains the wide discrepancy between the
declines in the AUVS of the industry’s hot-rolled steel prices and its raw material costs. See Korean
Respondents Posthearing Br., Ex. 1 at 21-22, 24; AMUSA Posthearing Br., Ex. 1 at 53-54.

The record also shows that demand declined in 2015, primarily driven by declines in the energy
sector and demand for welded OCTG. CR at1l-32, PR at II-19. The decline in welded OCTG demand,
however, did not start until the first quarter of 2015, while hot-rolled steel prices started declining in the
second half of 2014. See CR/PR at Figures II-7 and V-2. Moreover, despite the fact that demand was
declining, the volume of subject imports continued to increase in the market. In Commissioner
Schmidtlein’s view, this additional volume of low-priced supply in a price-sensitive market, during a time
of declining demand, undoubtedly exerted downward pressure on the domestic industry’s prices.
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We also do not find that subject imports prevented price increases which otherwise
would have occurred to a significant degree. From 2013 to 2014, the domestic industry’s unit
cost of goods sold (COGS) increased, but net sales values increased by a greater amount in both
the merchant and total U.S. markets.’®> Consequently, from 2013 to 2014 prices increased by
more than costs. By contrast, price increases would have been unlikely in 2015 while unit COGS
and apparent U.S. consumption were declining.196

Accordingly, based on the record in the final phase of these investigations, we find that
there was significant underselling of the domestic like product by the subject imports. As a
result of this underselling, the subject imports gained market share at the expense of the
domestic industry, as described in section V.C. above. The low-priced cumulated subject
imports consequently had significant effects on the domestic industry, which are described
further below.*”’

E. Impact of the Subject Imports'®

Section 771(7)(C)(iii) of the Tariff Act provides that examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on

195 See CR/PR at Tables C-1 (merchant market) and C-2 (total U.S. market).

1% See CR/PR at Tables VI-1 and VI-2. In the responses to the Commission’s purchaser
guestionnaires, only three of 48 purchasers indicated that a domestic producer had reduced its prices to
meet competition from subject imports. CR at V-45, PR at V-16.

197 commissioner Kieff determines that there was significant underselling of the domestic like
product by cumulated subject imports from Brazil, Japan, Korea, Netherlands, Turkey, and the United
Kingdom and as a result of this underselling, these subject imports gained market share at the expense
of the domestic industry, as described above. The low-priced cumulated subject imports from Brazil,
Japan, Korea, Netherlands, Turkey, and the United Kingdom consequently had significant effects on the
domestic industry.

1% The statute instructs the Commission to consider the “magnitude of the dumping margin” in
an antidumping proceeding as part of its consideration of the impact of imports. 19 U.S.C. §
1677(7)(C)(iii)(V). In its final determinations of sales at less value, Commerce found antidumping duty
margins of: 29.37 percent for imports from Australia, 33.14 to 34.28 percent for imports from Brazil,
4.99 to 7.51 percent for imports from Japan, 3.89 to 9.49 percent for imports from Korea, 3.73 percent
for imports from the Netherlands, 3.66 to 7.15 percent for imports from Turkey, and 33.06 percent for
imports from the United Kingdom. CR/PR at Table I-5; 81 Fed. Reg. 53406, 53408 (Aug. 12, 2016)
(Australia — AD); 81 Fed. Reg. 53424, 52427 (Aug. 12, 2016) (Brazil — AD); 81 Fed. Reg. 53409, 53410
(Aug. 12, 2016)(Japan-AD); 81 Fed. Reg. 53419, 53421 (Korea-AD); 81 Fed. Reg. 53428, 53430 (Aug. 12,
2016) (Turkey-AD); 81 Fed. Reg. 53436,53438 (Aug. 12, 2016) (United Kingdom-AD). We take into
account, in our analysis, the fact that the Department of Commerce found that producers in each of the
subject countries are selling subject imports in the United States at less than fair value. In addition to
this consideration, our impact analysis has considered other factors affecting domestic prices. Our
analysis of the significant underselling of the cumulated subject imports and the effects of that
underselling, described in both the price effects discussion and below, is particularly probative to an
assessment of the impact of the subject imports.
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the state of the industry.”*® These factors include output, sales, inventories, capacity

utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development, and factors affecting domestic prices. No single
factor is dispositive and all relevant factors are considered “within the context of the business
cycle and conditions of competition that are distinctive to the affected industry.”200

We find that the cumulated subject imports had a significant impact on the domestic
industry during the period of investigation.201 Despite a strong 10.0 percent increase in
apparent U.S. consumption in the merchant market from 2013 to 2014 (which equated to
almost 3 million short tons in increased demand), the domestic industry reported only a slight
increase in commercial shipments in 2014, when the subject imports captured significant
market share.’® As a result of subject imports, in many respects the domestic industry did not
perform as well as would have been expected during the 2013-2014 time of growing demand.
In 2015, subject imports continued to increase their volume and share of the U.S. market while
domestic industry production, shipments, revenues, and financial performance, as explained
below, plummeted. The significant and increasing volume of subject imports throughout the
period of investigation, which undersold the domestic like product, led to a substantial erosion
of the domestic industry’s market share.?%32%

199 19 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations,
the Commission considers, in addition to imports, other factors that may be contributing to overall
injury. While these factors, in some cases, may account for the injury to the domestic industry, they also
may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports.”).

20 19 U.S.C. § 1677(7)(C)(iii). This provision was amended by the Trade Preferences Extension
Act of 2015, Pub. L. 114-27.

201 As discussed above, we have focused our analysis primarily on the merchant market when
assessing market share and the factors affecting the financial performance of the domestic industry. We
have also considered the overall market as well as captive production.

292 The domestic industry’s commercial shipments were 25.3 million short tons in 2013, 25.7
million short tons in 2014, and 21.4 million short tons in 2015; such shipments were 5.2 million short
tons in interim 2015 and 5.6 million short tons in interim 2016. CR/PR at Table C-1. Total U.S.
shipments were 60.6 million short tons in 2013, 61.3 million short tons in 2014, and 54.2 million short
tons in 2015; such shipments were 13.2 million short tons in interim 2015 and 14.4 million short tons in
interim 2016. CR/PR at Table C-2.

29 The domestic industry’s market share by quantity in the merchant market decreased from
86.5 percent in 2013 to 79.8 percent in 2014 and 78.6 percent in 2015; it was 74.6 percent in interim
2015 and 83.1 percent in interim 2016. Cumulated subject imports’ market share by quantity in the
merchant market, on the other hand, increased from 6.0 percent in 2013 to 9.9 percent in 2014 and
13.2 percent in 2015; it was 17.0 percent in interim 2015 and 8.5 percent in interim 2016. CR/PR at
Table C-1. In the total U.S. market, the domestic industry’s share also fell during this period. Its share
was 93.9 percent in 2013, 90.4 percent in 2014, and 90.3 percent in 2015; it was 88.1 percent in interim
2015 and 92.7 percent in interim 2016. Cumulated subject imports’ market share by quantity in the
total U.S. market increased from 2.7 percent in 2013 to 4.7 percent in 2014 and 6.0 percent in 2015; it
was 8.0 percent in interim 2015 and 3.7 percent in interim 2016. CR/PR at Table C-2.
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The domestic industry’s capacity was virtually unchanged at about 80.5 million short
tons in each year of the period of investigation.’® Production increased from 61.8 million short
tons in 2013 to 62.4 million short tons in 2014 and then declined to 54.7 million short tons in
2015.2% Capacity utilization was 76.8 percent in 2013, 77.6 percent in 2014, and 68.0 percent
in 2015.%” The number of production workers and wages paid fluctuated between years but
increased from 2013 to 2015, by 2.6 percent and 4.4 percent, respectively.208 Hours worked
and productivity, however, were lower in 2015 than in 2013.%%

Sales revenues were higher in 2014, but their 6.0 percent increase was not
commensurate with the increase in apparent U.S. consumption in the merchant market (10.0
percent by quantity and 15.2 percent by value).?!? Sales revenues declined more sharply than
apparent U.S. consumption in 2015. Sales revenues in the merchant market declined by a total
of 30.6 percent over the period of investigation.**!

(...Continued)

294 As noted above, we find that the decline in the volume and market share of subject imports
in interim 2016 was a result of the pendency of these investigations. We therefore reduce the weight
we are according to the impact of subject imports for interim 2016, pursuant to 19 U.S.C. § 1677(7)(l).
Petitioners argue that the almost one-for-one correlations between the drop in subject import market
share, due to the filing of these cases, and the increase in the domestic industry’s market share in
interim 2016, show the direct effects on the U.S. industry of subject import sales. ArcelorMittal
Prehearing Brief at 20-23; ArcelorMittal Posthearing Brief at 4-5; Nucor Prehearing Brief at 43-47; Nucor
Posthearing Brief at 7 and 9-10; US Steel Prehearing Brief at 28-32; AK Steel Posthearing Brief at 10-12.
A review of the record before and after the filing of the petition supports the contention that the
domestic industry benefitted from the filing of the petitions. In interim 2015, the domestic industry’s
market share and capacity utilization in the merchant market were 74.6 percent and 65.3 percent,
respectively, and subject imports’ market share was 17.0 percent. The interim 2016 data show that
subject imports’ market share in the merchant market declined to 8.5 percent after the petitions were
filed, while the domestic industry’s market share increased to 83.1 percent and capacity utilization rose
to 74.2 percent. CR/PR at Table C-1.

2% CR/PR at Table IlI-5.

2% production was 13.1 million short tons in interim 2015 and 14.6 million short tons in interim
2016. CR/PR at Table I1I-5. The domestic industry’s end-of-period inventories increased slightly from 2.8
percent of U.S. shipments in 2013 to 2.9 percent in 2014 and in 2015; it was 3.1 percent in interim 2015
and 2.8 percent in interim 2016. CR/PR at Table I1I-10.

207 Capacity utilization was 65.3 percent in interim 2015 and 74.2 percent in interim 2016.
CR/PR at Table III-5.

208 CR/PR at Table C-2. The number of production workers and wages paid were lower in interim
2016 than in interim 2015. CR/PR at Table I11-12.

209 CR/PR at Table I1I-12. Productivity was higher in interim 2016 than in interim 2015. /d.

?19 See CR/PR at Table C-1.

211 sales revenues in the merchant market were $15.8 billion in 2013, $16.7 billion in 2014, and
$11.0 billion in 2015; such revenues were $3.0 billion in interim 2015 and $2.3 billion in interim 2016.
By quantity, commercial sales were 25.1 million short tons in 2013, 25.2 million short tons in 2014, and
21.0 million short tons in 2015; such sales were 5.1 million short tons in interim 2015 and 5.5 million
short tons in interim 2016. CR/PR at Table C-1. Total net sales were 59.6 million short tons in 2013, 60.0
million short tons in 2014, and 53.0 million short tons in 2015; such sales were 7.8 million short tons in
(Continued...)
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Gross profit, net income, and operating income all rose from 2013 to 2014, reflecting
higher sales values for the industry;?'? they then fell sharply in 2015.%** The industry’s
operating income as a share of net sales also increased from 2013 to 2014 before declining
sharply in 2015.2* %> The industry’s capital expenditures were substantially lower in 2015 than

(...Continued)

interim 2015 and 6.1 million short tons in interim 2016. CR/PR at Table C-2. Captive consumption was
34.5 million short tons in 2013, 34.8 million short tons in 2014, and 32.0 million short tons in 2015;
captive consumption was 7.8 million short tons in interim 2015 and 8.5 million short tons in interim
2016. Calculated from CR/PR at Tables C-1 and C-2.

212 The industry’s average unit net sales values in the merchant market increased from $629.32
per short ton in 2013 to $663.41 per short ton in 2014, and then decreased to $521.55 per short ton in
2015; it was $596.19 in interim 2015 and $420.99 in interim 2016. CR/PR at Table C-1. In the total U.S.
market, the industry’s average unit net sales values increased from $623.54 per short ton in 2013 to
$655.60 per short ton in 2014, and then decreased to $514.37 per short ton in 2015; it was $593.28 in
interim 2015 and $426.73 in interim 2016. CR/PR at Table C-2.

213 Gross profit in the merchant market improved from a $1.3 billion in 2013 to $1.6 billion in
2014, before falling to a loss of $213.5 million in 2015; it was $20.3 million in interim 2015 and $82.1
million in interim 2016. Operating income in the merchant market improved from $779.4 million in
2013 to $1.1 billion in 2014, and then fell to a loss of $656.4 million in 2015; it was a loss of $101.6
million in interim 2015 and a loss of $13.9 million in interim 2016. Net income in the merchant market
improved from $563.6 million in 2013 to $984.0 million in 2014 and then fell to a loss of $850.7 million
in 2015; it was a loss of $175.2 million in interim 2015 and a loss of $38.6 million in interim 2016. CR/PR
at Table C-1.

In the total U.S. market, gross profit improved from a $2.8 billion in 2013 to $3.5 billion in 2014,
before falling to a loss of $790.7 million in 2015; it was $0.8 million in interim 2015 and $150.9 million in
interim 2016. Operating income improved from $1.7 billion in 2013 to $2.3 billion in 2014, before
turning into a loss of $1.9 billion in 2015; it was a loss of $312.2 million in interim 2015 and a loss of
$105.0 million in interim 2016. Net income improved from $1.3 billion in 2013 to $2.0 billion in 2014,
before turning into a loss of $2.5 billion in 2015; it was a loss of $558.2 miillion in interim 2015 and a loss
of $159.8 million in interim 2016. CR/PR at Table C-2.

Gross profit on captive production improved from $1.5 billion in 2013 to $1.9 billion in 2014,
before falling to a loss of $577.2 million in 2015; it was a loss of $19.5 million in interim 2015 and $68.8
million in interim 2016. The domestic industry’s operating performance on captive production improved
from $914.0 million in 2013 to $1.2 billion in 2014 before turning into a loss of $1.3 billion in 2015; it
was a loss of $210.6 million in interim 2015 and a loss of $91.1 million in interim 2016. Net income on
captive production improved from $727.6 million in 2013 to $1.0 billion in 2014, before turning into a
loss of $1.6 billion in 2015; it was a loss of $383.0 million in interim 2015 and a loss of $121.2 million in
interim 2016. Calculated from CR/PR at Tables VI-1 and VI-3.

212 The domestic industry’s operating income as a share of net sales in the merchant market
increased from 4.9 percent in 2013 to 6.6 percent in 2014 before falling to a loss of 6.0 percent in 2015;
it was a loss of 3.4 percent in interim 2015 and a loss of 0.5 percent in interim 2016. CR/PR at Table C-1.
In the total U.S. market, the ratio increased from 4.6 percent in 2013 to 5.8 percent in 2014 and then
decreased to a loss of 7.0 percent in 2015; it was a loss of 4.1 percent in interim 2015 and a loss of 1.8
percent in interim 2016. CR/PR at Table C-2. The ratio for captive production improved from 4.3
percent in 2013 to 5.1 percent in 2014 and then decreased to a loss of 7.7 percent in 2015; it was a loss
(Continued...)
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in 2013, although its research and development (“R&D”) expenditures were higher in 2015 than
in 2013.%*

Through pervasive underselling, subject imports increased their volume and market
share in 2014, and their volume and market share continued to increase in 2015.%"” Subject
imports gained market share during the period of investigation at the expense of the domestic
industry, which experienced declining commercial shipments and anemic growth in sales
revenues in 2014 despite robust growth in apparent U.S. consumption during that year. In
2015, while subject imports continued to increase, the domestic industry’s production,
shipments, and sales revenues all declined and the domestic industry’s net sales values in the
merchant and total U.S. markets fell to a greater extent than its costs, leading to reduced
profitability for the industry. Because the domestic industry, despite having the ability to
increase its production and shipments,”*® was unable to increase its shipments more
significantly as demand grew in 2014, or to maintain its level of shipments relative to apparent
U.S. consumption as subject imports continued to increase in 2015, it lost revenues that it
otherwise would have obtained. These lost revenues were reflected in the industry’s generally
poor financial performance in 2015.

(...Continued)
of 4.6 percent in interim 2015 and a loss of 2.5 percent in interim 2016. Calculated from CR/PR at Tables
VI-1 and VI-3.

The industry’s return on assets, expressed as operating income as a share of total assets,
increased from 10.7 percent in 2013 to 16.0 percent in 2014, before declining to negative 15.9 percent
in 2015. CR/PR at Table VI-6.

21> Respondents allege that the Commission staff’s variance analysis “demonstrates that nearly
the entire decline in domestic industry profitability, whether measured over the period 2013-2015 or
only for 2014-2015 was due to declining hot-rolled steel prices.” See Korean Producers Posthearing
Brief at 13-14. The Commission’s variance analysis, however, shows that the decline in total revenue in
2015 reflects a combination of both negative price and volume variances. CR/PR at Tables VI-2 and VI-4,
CR at VI-11, PR at VI-10. Moreover, since reduced fixed cost absorption is a function of lower
sales/production volume, a negative impact of lower sales volume is reflected indirectly in what the
variance analysis presents as a “positive” cost/expense variance; thus, the 2014-2015 “positive”
cost/expense variance is lower relative to what it would have been had the overall average
costs/expenses not been impacted by lower sales volume and corresponding reduced fixed cost
absorption. CR at VI-4 n.10, PR at VI-3 n.10.

2% The domestic industry’s capital expenditures declined from $706.2 million in 2013 to $677.4
million in 2014 and $560.3 million in 2015; these were $137.7 million in interim 2015 and $125.9 million
in interim 2016. CR/PR at Table VI-5. The industry’s R&D expenses increased from $39.5 million in 2013
to $41.0 million in 2014 and $52.0 million in 2015; these were $11.3 million in interim 2015 and $13.9
million in interim 2016. /d.

217 Domestic producers explained that they ceded market share in 2014 in order to maintain
their hot-rolled steel prices. See US Steel Posthearing Brief at 2; Nucor Posthearing Brief at 1.

28 The industry had appreciable excess capacity during 2013-15, indicating it had the ability to
increase production, and its capacity utilization declined overall during the period of investigation. See
CR/PR at Table IlI-5.
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We accordingly find that the significant volume of cumulated subject imports, which
gained market share at the expense of the domestic industry through significant underselling,
had a significant impact on the domestic industry.?*® 2%

We are not persuaded by respondents’ argument that there was a lack of correlation
between the increase in subject imports in 2014 and deterioration in the domestic industry’s
condition in 2015.%% Subject imports did not retreat from the U.S. market in 2015; to the
contrary, they increased through the time the petitions were filed.”? The volume and market
share of subject imports increased in 2015 from 2014 levels, even though the rate of increase
was lower.*”?

Similarly, respondents’ argument that a large portion of subject imports do not
meaningfully compete with the domestic like product, either because of geographic
attenuation, dedicated supply to U.S. affiliates, or both, is not persuasive.”** > As discussed
above, regional concentration for subject imports in the West Coast decreased throughout the
period of investigation; thus, subject imports were not only competing with domestic suppliers
on the West Coast but there also was substantial competition in other regions of the United
States.””® In addition, allegations that the domestic industry does not or cannot supply the

219 pespondents have argued that the ability of the domestic industry to invest in new facilities
during the period of investigation demonstrates that the industry has not suffered material injury. See,
e.g., CSN Prehearing Brief at 50-51. Under the Trade Preferences Extension Act of 2015, the existence of
a profitable industry, or one whose performance has improved, does not foreclose an affirmative
material injury determination. 19 U.S.C. § 1677(7)(J). By the same token, the ability of the industry to
invest in new facilities, in and of itself, is not dispositive of whether the industry is materially injured by
reason of subject imports. We find that the subject imports had a significant impact on the domestic
industry notwithstanding that it was able to make some investments to remain competitive.

22Commissioner Schmidtlein also finds that subject imports significantly depressed U.S. prices
during the POI. The depressed prices, along with the lower sales volume, resulted in a significant
adverse impact on the domestic industry’s profitability and overall operating performance in the later
portion of the POI.

221 Korean Producers Prehearing Brief at 40-45; Korean Producers Posthearing Brief at 13-14;
Tata Netherlands Prehearing Brief at 23-25; CSN Prehearing Brief at 42-44.

222 CR/PR at Table IV-11. The volume of subject imports in January-July 2015 (before the
petition was filed) was 2.3 million short tons, which was 39.9 percent higher than the same period in
2014 (1.7 million short tons in January-July 2014). Id.

?23 CR/PR at Table C-1.

22% Korean Respondents Prehearing Brief at 18; Tata Netherlands Prehearing Brief at 9; Japanese
Producers Posthearing Brief at 8-9; BlueScope Posthearing Brief at 3-8.

22> commissioner Kieff does not join this or the next paragraph. He determines that geographic
attenuation did limit competition between subject imports and the domestic like product to a degree.
See Separate and Dissenting Views of Commissioner F. Scott Kieff.

226 Overall, subject imports to the West Coast as a share of total subject imports declined from
64.7 percent in 2013 to 40.2 percent in 2015. Subject imports from Australia to the West Coast as a
share of its total subject imports declined from 100 percent in 2013 to 80.2 percent in 2015; similarly,
subject imports from Japan and Korea to the West Coast declined as a share of each of their total
(Continued...)
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West Coast purchasers is not supported by the evidence. All seven responding West Coast
purchasers were supplied by domestic producers in 2015.%*’ Evidence in the record also
demonstrates negotiations with and sales to West Coast purchasers, including affiliates of
foreign producers, by domestic producers during the period of investigation.?® We also are not
persuaded that transportation costs hinder the ability of U.S. producers to supply the West
Coast purchasers. The evidence demonstrates that transportation costs are a relatively small
share of the total price of hot-rolled steel to the purchaser.229 Ocean transportation costs as a
share of the c.i.f. value of hot-rolled steel ranged from 7.5 percent to 8.9 percent to West Coast
subject suppliers, and most imported steel will incur the additional inland freight costs reported
by importers of 1 to 10 percent of the total delivered cost of hot-rolled steel. By comparison,
U.S. producers reported that their inland transportation costs ranged from 3 to 10 percent of
the total delivered cost of hot-rolled steel.”*!

Moreover, there are two domestic producers, CSl and EVRAZ, on the West Coast that
have substantial unused capacity for the production of hot-rolled steel.”** Thus, we find that
the increase in subject imports was not the result of limited competition by the domestic
suppliers and instead led to a loss of U.S. producers’ sales and market share, including in
specific geographic markets and for specific foreign-affiliated customers.

We have considered whether there are other factors that may have had an impact on
the domestic industry during the period of investigation to ensure that we are not attributing
injury from such other factors to subject imports.”*> Nonsubject imports as a share of apparent

(...Continued)
subject imports from 83.4 percent and 93.2 percent in 2013 to 66.4 percent and 71.5 percent in 2015.
CR/PR at Table 1V-10.

??” CR/PR at Table II-5.

228 See, e.g., ArcelorMittal Posthearing Brief at 10-12 and Exhibit 1 at 34-40; US Steel
Posthearing Brief at 4-5 and Exhibit 2; Nucor Posthearing Brief at 3-4 and Exhibit 2. For example, US
Steel ***, Tr. at 65-66 and ***. Moreover, in its purchaser questionnaire, ***. Nucor indicated that it
supplies two of the three West Coast purchasers affiliated with foreign producers. Tr. at 88.
ArcelorMittal indicated that it had 40 customers on the West Coast, and ***. ArcelorMittal Posthearing
Brief, Exhibit 1 at 36-37.

% CR at V-3 and V-4, PR at V-3.

»%CR at V-3 and V-4, PR at V-3.

21 CRat II-12 and V-3-4, PR at II-7 and V-3. See, e.g., ArcelorMittal Posthearing Brief at 10-12
and Exhibit 1 at 34-40. A number of domestic producers also indicated that for large, regular customers,
they can *** and that they have no difficulty with rail car availability, with Nucor noting that it has its
own private fleet of rail cars. CRat1l-10n. 9, PR at lI-6 n.9.

222 CR/PR at Table I1I-5 and questionnaire responses.

233 Respondents claim that subject import had limited effects on the domestic industry because
the domestic industry improved by some measures in 2014 when subject imports were increasing. We
disagree. As discussed above, the domestic industry experienced declines from 2013 to 2014 in such
indicators as market share, and only modest gains in sales revenues and commercial shipments in the
merchant market as subject imports gained in volume and market share despite a substantial increase in
apparent U.S. consumption. As discussed above, we have found that subject imports did not enter the
U.S. market in response to temporary shortages and retreat thereafter. The volume and market share
(Continued...)
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U.S. consumption in the merchant market increased from 7.5 percent in 2013 to 10.4 percent in
2014 and then fell to 8.2 percent in 2015; their share was 8.4 percent in both interim 2015 and
interim 2016.22* 2> |n comparison, subject imports’ market share rose from 6.0 percent in 2013
to 9.9 percent in 2014 and further to 13.2 percent in 2015.2%® Consequently, nonsubject
imports do not explain the magnitude of the domestic industry’s loss of market share and
revenues, which we have found were due to underselling by subject imports. As discussed
above, while a large portion of nonsubject imports were from Canada, such imports’ market
share in the merchant market declined over the period of investigation.237 Moreover, the
increase in imports from nonsubject countries from 2013 to 2014 is attributable for the most
part to nonsubject imports from Russia, which had entered the United States under the terms
of a revised suspension agreement that was subsequently terminated and replaced by an
antidumping duty order at the end of 2014; in 2015, these nonsubject imports fell sharply.
We recognize that the demand for hot-rolled steel for the OCTG market declined in
2015.%* However, as discussed above, other end use sectors, such as construction and
automotive applications, increased significantly throughout the period of investigation and not

238

(...Continued)
of subject imports continued to increase and be significant during 2015, and the industry’s performance
was substantially worse for most indicators in 2015 than in 2014.

232 CR/PR at Table C-1. In the total U.S. market, nonsubject imports’ share of apparent U.S.
consumption was 3.4 percent in 2013, 4.9 percent in 2014, and 3.7 percent in 2015; it was 3.9 percent in
interim 2015 and 3.6 percent in interim 2016. CR/PR at Table C-2.

2> CR/PR at Table IV-14. The average unit values of the nonsubject imports were higher than
those of subject imports throughout the period of investigation. CR/PR at Table C-1. The limited pricing
data obtained for nonsubject imports (accounting for only 6.2 percent of commercial shipments of U.S.
imports from Canada) show that nonsubject imports from Canada were generally priced lower than the
domestic like product and subject imports during the period of investigation. The prices for nonsubject
imports from Canada were lower than the prices for the domestic like product in 42 of 58 comparisons,
and were lower than prices for subject imports in 159 of 266 comparisons. CR/PR at E-3. The volume of
nonsubject imports from Canada, however, remained relatively steady throughout the period of
investigation and was significantly smaller than the volume of cumulated subject imports. CR/PR at
Table C-1.

%% CR/PR at Table IV-14.

37 Commissioners Pinkert and Kieff find that hot-rolled steel is a commodity product for
purposes of a Bratsk/Mittal Steel analysis, and that price-competitive nonsubject imports were a
significant factor in the U.S. merchant market during the period of investigation. They find, however,
that nonsubject imports would not have replaced the subject imports without benefit to the domestic
industry had the subject imports exited the market during the period, as the average unit values of the
nonsubject imports were higher than those of subject imports throughout the period of investigation.
CR/PR at Table C-1.

238 CR at IV-7-8, PR at IV-6-7. We note that at the time of the record closing in these
investigations, the Commission had an expedited review pending in Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products from Russia, Inv. No. 731-TA-808.

9 see, e.g., Korean Respondents Prehearing Brief at 13-15; Japanese Producers Posthearing
Brief at 12.
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all tubular goods experienced a similar decline.?*® Moreover, subject imports of hot-rolled steel

increased substantially from 2013 to 2014, by 81.9 percent, which predated the declines in the
OCTG market. Consequently, the declines in the OCTG market cannot explain the growing
volume of subject imports throughout the full years of the period of investigation nor the
domestic industry’s loss of market share to subject imports, particularly between 2013 and
2014.

Thus, other factors cannot explain the loss in market share, output, and revenues that
we have attributed to the cumulated subject imports. We therefore conclude that the subject
imports had a significant impact on the domestic hot-rolled steel industry.

In sum, we find that the significant and increasing volume of subject imports, at prices
which undersold the domestic like product, adversely impacted the domestic industry. We
consequently determine that the domestic industry is materially injured by reason of
cumulated subject imports from Australia, Brazil, Japan, Korea, the Netherlands, Turkey and the
United Kingdom.**!

VI. Critical Circumstances

A. Legal Standards and Party Arguments

In its final antidumping and countervailing duty determinations concerning hot-rolled
steel from Brazil and its final antidumping duty determination concerning hot-rolled steel from
Japan, Commerce found that critical circumstances existed with respect to certain
producers/exporters. Because we have determined that the domestic industry is materially
injured by reason of subject imports from Brazil and Japan, we must further determine
"whether the imports subject to the affirmative {Commerce critical circumstances}
determination ... are likely to undermine seriously the remedial effect of the antidumping
{and/or countervailing duty} order{s} to be issued."**? The SAA indicates that the Commission is
to determine "whether, by massively increasing imports prior to the effective date of relief, the
importers have seriously undermined the remedial effect of the order" and specifically
"whether the surge in imports prior to the suspension of liquidation, rather than the failure to
provide retroactive relief, is likely to seriously undermine the remedial effect of the order."**
The legislative history for the critical circumstances provision indicates that the provision was
designed "to deter exporters whose merchandise is subject to an investigation from
circumventing the intent of the law by increasing their exports to the United States during the
period between initiation of an investigation and a preliminary determination by

240 CR/PR at Figures II-5 to 1I-7, CR at 11-33, PR at II-19.

221 commissioner Kieff determines that the significant and increasing volume of cumulated
subject imports from Brazil, Japan, Korea, Netherlands, Turkey, and the United Kingdom, at prices which
undersold the domestic like product, adversely impacted the domestic industry. He determines that the
domestic industry is materially injured by reason of cumulated subject imports from Brazil, Japan, Korea,
Netherlands, Turkey, and the United Kingdom.

219 U.S.C. §§ 1671d(b)(4)(A)(ii), 1673d(b)(4)(A)(ii).

*3 SAA at 877.

47



{Commerce}."*** An affirmative critical circumstances determination by the Commission, in

conjunction with an affirmative determination of material injury by reason of subject imports,
would normally result in the retroactive imposition of duties for those imports subject to the
affirmative Commerce critical circumstances determination for a period 90 days prior to the
suspension of liquidation.

The statute provides that, in making this determination, the Commission shall consider,
among other factors it considers relevant,

() the timing and the volume of the imports,

(1) a rapid increase in inventories of the imports, and

(1) any other circumstances indicating that the remedial effect of the {order} will be
seriously undermined.**

In considering the timing and volume of subject imports, the Commission's practice is to
consider import quantities prior to the filing of the petition with those subsequent to the filing
of the petition using monthly statistics on the record regarding those firms for which Commerce
has made an affirmative critical circumstances determination.?*®

Petitioners’ Arguments. Domestic Producers argue that U.S. imports from the
exporters/producers covered by Commerce’s final affirmative critical circumstances
determinations are likely to seriously undermine the remedial effect of the orders covering
subject imports from Brazil and Japan. They contend there were surging volumes of low-priced
imports from these exporters/producers and a rapid increase in U.S. importer inventories of
subject imports from Brazil and Japan. They also urge the Commission to focus its analysis of
imports from Brazil on five-month periods before and after the filing of the petition because of
the timing of the provisional measures (as opposed to the six-month periods typically examined
by the Commission and requested for the Commission’s analysis of imports from Japan).**’

Respondents’ Arguments. CSN argues that the Commission should make negative
critical circumstances findings with respect to subject imports from Brazil. It argues that the
Commission should analyze its normal six-month time periods. However, according to CSN,
even considering five-month periods, the increased volume of subject imports and inventories
of such imports from Brazil in the post-petition period are not material given the size of the

2% 1CC Industries, Inc. v United States, 812 F.2d 694, 700 (Fed. Cir. 1987), quoting H.R. Rep. No.
96-317 at 63 (1979), aff'g 632 F. Supp. 36 (Ct. Int’l Trade 1986). See 19 U.S.C. §§ 1671b(e)(2),
1673b(e)(2).

245 19 U.S.C. §§ 1671d(b)(4)(A)(ii), 1673d(b)(4)(A)(ii).

246 soe Lined Paper School Supplies from China, India, and Indonesia, Inv. Nos. 701-TA-442-43,
731-TA-1095-97, USITC Pub. 3884 at 46-48 (Sept. 2006); Carbazole Violet Pigment from China and India,
Inv. Nos. 701-TA-437 and 731-TA-1060-61 (Final), USITC Pub. 3744 at 26 (Dec. 2004); Certain Frozen Fish
Fillets from Vietnam, Inv. No. 731-TA-1012 (Final), USITC Pub. 3617 at 20-22 (Aug. 2003).

7 According to Domestic Producers, the Commission should also consider the timing of imports
entering the U.S. market. They contend that if the subject imports had begun to ebb immediately in
reaction to the filing of the petition, the major problems the industry experienced in the second half of
2015 might have been avoided, but rather imports from the sources increased substantially in an effort
to beat the imposition of the provisional duties. ArcelorMittal Prehearing Brief at 59-65; ArcelorMittal
Posthearing Brief, Exhibit 1 at 68-69.
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market and are not likely to undermine the remedial effects of the orders. It further argues
that the Petitioners’ argument that the condition of the domestic industry has improved in
2016 is at odds with a finding of critical circumstances.?*®

Japanese Respondents argue that the Commission should make a negative critical
circumstances finding with respect to imports from Japan. They argue that subject imports
from NSSMC and JFE increased at only a modest rate between the pre- and post-petition
periods and that this increase cannot be considered to undermine the remedial effect of any
order imposed when viewed in comparison to the size of the U.S. merchant market for hot-
rolled steel.**?

B. Analysis
1. Choice of Time Period

We first consider the appropriate period for comparison of pre-petition and post-
petition levels of subject imports from Brazil and Japan. In previous investigations, the
Commission has relied on a shorter comparison period when Commerce’s preliminary
determination applicable to the country at issue fell within the six-month post-petition period
the Commission typically considers.”>® That situation arises here with respect to Brazil,”* and
we thus have determined to compare the volume of subject imports five months prior to the
filing of the petition with the volume of subject imports five months after the filing of the
petition in our critical circumstances analyses regarding subject imports from Brazil.>>> For our

248 CSN Posthearing Brief at 13-15; see also Stemcor Posthearing Brief at 3-7.

Japanese Producers Prehearing Brief at 65-66. According to Japanese Respondents, the

increase in volumes and inventories of subject imports from Japan resulted from sales initiated prior to
the filing of the petitions in the case of JFE and were mainly due to shipments driven by customer need
in the case of NSSMC, and therefore do not seriously undermine the remedial effect of the order. Id. at

68-69.
250

249

Certain Corrosion-Resistance Steel Products from China, India, Italy, Korea, and Taiwan,
Investigation No. 701-TA-534-537 and 731-TA-1274-1278 (Final), USITC Pub. 4630 at 35-40 (July 2016);
Carbon and Certain Steel Wire Rod from China, Inv. Nos. 7-1-TA-512, 731-TA-1248 (Final), USITC Pub.
4509 at 25-26 (Jan. 2015) (using five-month periods because preliminary Commerce countervailing duty
determination was during the sixth month after the petition).

1 The petitions in these investigations were filed on August 11, 2015, and Commerce made its
preliminary determination in the countervailing duty investigation with respect to Brazil on January 15,
2016. Countervailing Duty Investigation of Certain Hot-Rolled Steel Flat Products From Brazil:
Preliminary Affirmative Determination and Alignment of Final Determination With Final Antidumping
Duty Determination, 81 Fed. Reg. 2168 (January 15, 2016).

22 These periods considered are March 2015 through July 2015 and August 2015 through
December 2015.

Because Commerce made affirmative critical circumstances determinations with respect to
different sets of exporters in the antidumping and countervailing duty investigations concerning hot-
rolled steel from Brazil, we have conducted a separate critical circumstances analysis for each
investigation. See Certain Passenger Vehicle and Light Truck Tires from China, Inv. Nos. 701-TA-522 and
731-TA-1258 (Final), USITC Pub. 4545 (Aug. 2015); Certain Uncoated Paper from Australia, Brazil, China,
(Continued...)
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critical circumstances analysis regarding subject imports from Japan, we have used six-month
pre- and post-petition periods.253

2. Brazil

Antidumping Duty. In its final antidumping duty critical circumstances determination
concerning Brazil, Commerce determined that critical circumstances exist with regard to
imports of hot-rolled steel from Usiminas Siderurgicas de Minas Gerais S.A. (“Usiminas”).
The volume of subject imports for Usiminas increased from *** short tons for the five-month
pre-petition period to *** short tons for the five-month post-petition period (an increase of
16.3 percent).255 End-of-period (“EOP”) inventories of imports from Brazil, for purposes of
antidumping duty critical circumstances analysis, were *** short tons in 2014 and *** short
tons in 2015.%%° Although both the import volume and inventory level increased in the post-
petition period, we find that the increased volumes, particularly in the context of the 27.2
million short ton merchant market for hot-rolled steel in 2015, would not undermine seriously
the remedial effect of the antidumping duty order.”®” Consequently, and in the absence of any
other circumstances indicating that the remedial effect of the antidumping duty order will be
seriously undermined, we make a negative critical circumstances determination with regard to
subject imports in the antidumping duty investigation of hot-rolled steel from Brazil.

Countervailing Duty. In its final countervailing duty critical circumstances determination
for Brazil, Commerce determined that critical circumstances exist with regard to imports for
CSN.”® Imports from Brazil from CSN increased from *** short tons for the five-month pre-
petition period to *** short tons for the five-month post-petition period (an increase of 30.0

254

(...Continued)
Indonesia, and Portugal, Inv. Nos. 701-TA-528-529 and 731-TA-1264-1268 (Final) USITC Pub. 4592 (Feb.
2016).

23 These periods considered are February 2015 through July 2015 and August 2015 through
January 2016.

2°4 Certain Hot-Rolled Steel Flat Products From Brazil: Final Determination of Sales at Less Than
Fair Value and Final Affirmative Determination of Critical Circumstances, in Part, 81 Fed. Reg. 53424,
53426 (Aug. 12, 2016). Commerce based its critical circumstances determination with respect to
Usimanas on adverse facts available. Id.

2> CR/PR at Table IV-4. An analysis using six-month periods also shows an increase, from ***
short tons to *** short tons. /d.

2%6 Calculated from CR at IV-18, PR at IV-14, and EDIS Doc. 589132. The available inventory data
for this analysis excludes exports of CSN merchandise, which was not subject to Commerce’s affirmative
critical circumstances finding in the antidumping duty investigation. These data, however, still may not
be limited to inventories for exports from Usiminas, and thus may overstate the increase in inventories
pertinent to this analysis.

7 CR/PR at Table IV-12.

238 Countervailing Duty Investigation of Certain Hot-Rolled Steel Flat Products From Brazil: Final
Affirmative Determination, and Final Determination of Critical Circumstances, in Part, 81 Fed. Reg.
53416, 53416-53417 (Aug. 12, 2016).
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percent).”® EOP inventories of imports from Brazil subject to Commerce’s final affirmative

countervailing duty critical circumstances determination were *** short tons in 2014 and ***
short tons in 2015.°° Although the volume of subject imports from CSN rose somewhat in the
post-petition period, we find that the additional volume of 35,521 short tons would not likely
undermine seriously the effectiveness of the countervailing duty order, particularly in the
context of the 27.2 million short ton merchant market for hot-rolled steel in 2015.%* Similarly,
although the increase in EOP inventories of subject imports is not insubstantial, it would not
likely undermine the effectiveness of the order in this market.?® Consequently, and in the
absence of any other circumstances indicating that the remedial effect of the countervailing
duty order will be seriously undermined, we make a negative critical circumstances
determination with regard to subject imports in the countervailing duty investigation of hot-
rolled steel from Brazil.

3. Japan

In its final antidumping duty critical circumstances determination for hot-rolled steel
from Japan, Commerce determined that critical circumstances exist with regard to imports of
hot-rolled steel from Japan from NSSMC and all other non-mandatory respondent producers.?®®
The volume of subject imports from the entities subject to Commerce’s affirmative critical
circumstances findings increased from *** short tons for the six-month pre-petition period to
*** short tons for the six-month post-petition period (an increase of 40.9 percent).’®* EOP
inventories of imports from Japan subject to Commerce’s final affirmative determination of
critical circumstances were *** short tons in 2014 and *** short tons in 2015.°® Although both
the import volume and inventory level increased in the post-petition period, we find that the
increased volumes, particularly in the context of the 27.2 million short ton merchant market for
hot-rolled steel in 2015, would not undermine seriously the remedial effect of the antidumping

29 CR/PR at Table IV-5. An analysis using six-month periods also shows an increase, from ***

short tons to *** short tons. /d.

260 Calculated from CR at IV-18, PR at IV-14, and EDIS Doc. 589132. The available inventory data
for this analysis exclude exports of Usiminas merchandise, which was not subject to Commerce’s
affirmative critical circumstances finding in the countervailing duty investigation. These data, however,
still may not be limited to inventories for exports from CSN, and thus may overstate the increase in
inventories pertinent to this analysis.

?°1 CR/PR at Table IV-12.

262 Apparent U.S. merchant market consumption of hot-rolled steel was 27.2 million in 2015.
CR/PR at Table IV-12.

263 Certain Hot-Rolled Steel Flat Products From Japan: Final Determination of Sales at Less Than
Fair Value and Final Affirmative Determination of Critical Circumstances, 81 Fed. Reg. 53409, 53410
(Aug. 12, 2016). In its final determination, Commerce found critical circumstances did not exist with
respect to the JFE Group. /d.

?%4 CR/PR at Table IV-6.

265 CR at IV-21, PR at IV-15. The available data likely overstate the increase in inventories
because it may not be limited to the subject companies for which Commerce made affirmative critical
circumstances findings. Almost all inventories held in the end of 2015, *** short tons, were held by ***;
*** CRatIV-21andIV-22, PR at IV-15.
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duty order. %*® Consequently, and in the absence of any other circumstances indicating that the
remedial effect of the antidumping duty order will be seriously undermined, we make a
negative critical circumstances determination with regard to subject imports in the
antidumping duty investigation of hot-rolled steel from Japan.

VIl. Conclusion

For the reasons stated above, we determine that an industry in the United States is
materially injured by reason of subject imports of hot-rolled steel from Australia,”®’ Brazil,
Japan, Korea, the Netherlands, Turkey, and the United Kingdom that are sold in the United
States at less than fair value and are subsidized by the governments of Brazil and Korea. We
also determine that imports of hot-rolled steel from Turkey that are subsidized by the
government of Turkey are negligible.

?%6 CR/PR at Table IV-12.
267 commissioner Kieff dissenting regarding subject imports from Australia.
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Hot-Rolled Steel Flat Products from Australia, Brazil, Japan, Korea, the
Netherlands, Turkey, and the United Kingdom,
Inv. Nos. 701-TA-545-547 and 731-TA-1291-1297

Separate and Dissenting Views of Commissioner F. Scott Kieff

Based on the record in the final phase of these investigations, | determine that an
industry in the United States is neither materially injured nor threatened with material injury by
reason of imports of hot-rolled steel flat products (HRS) from Australia that the U.S.
Department of Commerce (“Commerce”) has determined are sold in the United States at less
than fair value. | also determine that an industry in the United States is materially injured by
reason of subject imports of HRS from Brazil, Japan, Korea, the Netherlands, Turkey, and the
United Kingdom that are sold in the United States at less than fair volume, and by reason of
subject imports that Commerce has determined are subsidized by the governments of Brazil
and Korea. | further determine that imports that Commerce has determined to be subsidized by
the government of Turkey are negligible.

In reaching these determinations, | join and adopt of the Views of the Commission,
including the background of these investigations, definition of the domestic like product and
industry, negligibility, the legal standard and conditions of competition relevant to the
Commission’s material injury determinations, and the findings on volume, price and impact,
except as noted, for my affirmative determinations regarding subject imports of HRS from
Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom, as well as my negative
determination regarding subsidized imports from Turkey. | write separately on cumulation and
on my negative determination regarding subject imports of HRS from Australia.

l. Cumulation

For purposes of evaluating the volume and effects for a determination of material injury
by reason of subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to
cumulate subject imports from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each
other and with the domestic like product in the U.S. market. In assessing whether subject
imports compete with each other and with the domestic like product, the Commission generally
has considered four factors:

(2) the degree of fungibility between subject imports from different
countries and between subject imports and the domestic like product,
including consideration of specific customer requirements and other
guality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of
subject imports from different countries and the domestic like product;

53



(3) the existence of common or similar channels of distribution for subject
imports from different countries and the domestic like product; and

(4) whether the subject imports are simultaneously present in the market.’

While no single factor is necessarily determinative, and the list of factors is not
exclusive, these factors are intended to provide the Commission with a framework for
determining whether the subject imports compete with each other and with the domestic like
product.2 A “reasonable overlap” of competition is required.3 The presence of sales or offers to
sell, or geographic overlap, has always been a part of the analysis but has rarely proved
determinative.”

Geographic overlap. Considering the presence of sales or offers to sell in the same
geographic markets has been a factor considered in the Commission’s analysis since statutory
revisions made cumulation for present injury mandatory if subject imports compete with each
other and with the domestic like product.> While no single factor is determinative, the
persistence of this factor presumes that there might be industries in which giving determinative
weight to this factor is appropriate. The record in these investigations presents just such a
situation.

Subject imports from two countries, Australia and Brazil, demonstrated very significant
limitations on geographic overlap during the period of investigation (POI). Between January
2013 and March 2016, just over 90 percent of subject imports from Australia entered the U.S.
market on the West Coast, while just over 90 percent of subject imports from Brazil entered the
U.S. market in the South.®

! See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-
278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F. Supp.
898 (Ct. Int’l Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

> See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’| Trade 1989).

® The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Rep. No. 103-
316, Vol. | at 848 (1994) (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. at 902; see Goss
Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely
overlapping markets are not required.”).

* But see Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela, Inv.
Nos. 731-TA-671-674 (Final), USITC Pub. 2835 at I-31-1-32 and |-34-1-35 (December 1994).

> See, e.g., Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F.
Supp. 898 (Ct. Int’l Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

® Calculated from CR/PR at Table IV-10. Subject imports from three other countries, Japan, Korea,
and Turkey, were also geographically concentrated to some degree, with 72.0 percent of subject imports
from Japan entering through the West region over the POI, as did 80.0 percent of subject imports from
(Continued...)
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Turning first to Brazil, | note that significant shares of subject imports from every other
subject source save Australia also entered that region over the POI.” The region is also home to
significant steelmaking and hot-rolling domestic capacity.® Of the top five domestic producers,
accounting for *** of the domestic industry’s 2015 production, *** had at least *** in the
South region on its list of top 10 customers, and most had *** 9 The record indicates no
particular shortage of product in the region or any significant limitations in shipping or receiving
product in the region.10 Based on these facts, | determine there is a reasonable geographic
overlap between subject imports from Brazil and those from Japan, Korea, the Netherlands,
Turkey, and the United Kingdom, or between subject imports from Brazil and the domestic like
product.

Subject imports from Australia were concentrated in the West region, with over 90
percent of all imports from that source entering that region over the POL.** Hot-rolled
production in the West region by domestic producers accounted for just *** percent of 2015
domestic production.12 Domestic production facilities are concentrated in the contiguous
United States east of the Rockies; in fact, most production facilities are east of the Mississippi
River."® Of the top five domestic producers, accounting for *** of 2015 domestic production,
only *** listed a customer on the West Coast as a major purchaser, and *** listed ***.'* The
record contains significant reports from purchasers that indicate that transportation of HRS
from domestic producers outside the West Coast significantly limits the availability of the
domestic like product in that region. These factors indicate a need to consider more closely

(...Continued)

Korea, and 75.5 percent of subject imports from Turkey entered through the South. Calculated from
CR/PR at Table IV-10. Neither the statute nor Commission practice give clear guidance as to what degree
of geographic overlap might constitute a reasonable overlap. | have taken into consideration past
Commission decisions on other factors, although with the understanding that each investigation is sui
generis, and the specific facts of these investigations. | have also tried to balance the intent behind
mandatory cumulation with the requirement of finding a reasonable overlap, rather than any overlap. In
light of these considerations, | have considered that a regional concentration of 90 percent merits closer
review to determine whether a reasonable overlap exists.

’ Calculated from CR/PR at Table IV-10. The South accounted for between 19.8 percent (Korea) to
75.5 percent (Turkey) of total subject imports from each subject source, as well as 35.6 percent of
nonsubject imports. Id.

8 CR/PR at Table lII-1 and Figure I1I-1.

9 *** 3t question IV-20.

10 At *** indicated that ***. *** at question I1I-27. However, domestic producers accounted for the
*** of *** purchases over the POI. *** at questions II-1 and II-4. At the request of parties, Commission
guestionnaires solicited additional information on West Coast transportation issues but not on such
issues in the South.

1 calculated from CR/PR at Table IV-10.

2 CR/PR at Table IlI-1.

13 CR/PR at Table ll-1 and Figure 1.

14 %% 3t question IV-20.
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whether there is a reasonable overlap in geographic presence between subject imports from
Australia and the domestic like product.

As noted, the domestic industry is concentrated in the middle and eastern portion of
the United States. Transportation by water from domestic producers in the middle and eastern
United States to customers on the West Coast is particularly expensive,” and transport by rail is
also relatively expensive.16 Just five percent of sales by the domestic industry were to
purchasers more than 1,000 miles from the production facility."” The record indicates that
domestic industry shipments are far less concentrated in the West region than are subject
imports from Australia.

Five domestic producers indicated no difficulties in shipping to the West Coast.™ *** did
admit to additional transportation costs for West Coast shipments, and *** indicated *** did
not ship to the West Coast.™ Fifteen responding purchasers across the U.S. market reported
difficulties or additional costs in transporting HRS to their facilities, with most of those citing
increasing rail costs.”® Seven of the eight responding purchasers from California, Oregon, or
Washington reported such difficulties, noting that high and rising rates or lack of capacity
affected their decisions about where to source materials.* Although Petitioners have argued
that there were no railcar availability issues, and that there could be no availability issues as
some domestic producers own railcars, 22 the Steel Manufacturers Association complained in
2015 that domestic steelmakers were affected by rising rates and deteriorating service that
negatively impacted the industry’s competitiveness and threatened commercial relationships.?
The record supports a conclusion that the domestic industry’s access to railroad service was
difficult during the POI.

In any case, the record indicates that the cost of shipping steel by rail to the West Coast
is relatively high. *hk 24 comparison, ocean freight from Australia ranged from $22-27, and
ocean freight ranges from other subject countries were also significantly lower.” The record
indicates that ocean freight, a delivery method available only to subject imports, confers

> Hearing Transcript at 264 (Mr. Malashevich); Turkish Respondents’ prehearing brief at 7.

®CRat II-12, PR at II-7.

Y CRat II-9, PR at II-5.

8 CR at 11-10-1I-11, PR at II-6.

¥ CR at 11-10-1I-11, PR at II-6.

2 CR at II-11, PR at II-6.

2l CRat 11-11 n.13, PR at I1-6 n.13; see also Korean Producers’ prehearing brief at 21-22 (***).

22 see, e.g, ArcelorMittal posthearing brief at 10. But see Korean Producers’ prehearing brief at 23-
24,

2% Korean Producers’ prehearing brief at 20-21 and Exhibit 8 (Nucor 2014q1 earnings call:
“Deliveries of raw materials to our facilities and our shipments to customers were hindered by railcar
and truck availability”).

*CRat I-12, PRat II-7.

2> Bluescope prehearing brief at 14.
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significant cost savings.”® The significant cost difference and the availability of an alternate
delivery method helps explain the lack of a reasonable overlap in the West region.

Petitioners note that domestic producers do solicit and make sales to customers in the
West region and assert that as much as *** short tons of domestic product were sold to
customers in the West region over the POI.%” The domestic industry shipped almost 78 million
short tons to unrelated purchasers over the POI, resulting in the West region accounting for just
less than *** percent of total shipments.28 The record does indicate some overlap in customers
over the POI, but the record also suggests that even purchasers that bought from both
domestic and subject import sources tended to concentrate on one source or the other.”

Petitioners have noted sales and offers to sell by the domestic industry in the West
region, and also noted shipments of subject imports from Australia in regions outside the West.
It is undisputed that the domestic industry made sales in the West region, but the record shows
that the vast majority of domestic sales are concentrated in regions closer to its manufacturing
facilities, which is reasonable given the apparent constraints imposed by railcar availability and
relatively high costs. The record also indicates that some subject import volume from Australia
reached customers outside the West region, but the vast majority remained in the West
region.30

Taken as a whole, the record indicates that shipping to the West region poses particular
difficulties for the domestic industry relative to other sections of the U.S. market and offers
particular benefits to subject imports. | determine there is very limited geographic overlap, and
thus not a reasonable overlap of competition, between subject imports from Australia and the
domestic like product.

Fungibility. A majority of U.S. producers, importers and purchasers reported that subject
imports from the subject countries are “always” or “frequently” used interchangeably with
each other and with the domestic like product.®* The record suggests a high degree of
substitutability between domestically-produced hot-rolled steel and hot-rolled steel imported
from subject sources, with the possible exception of some particular products which U.S. or

?® The record does not indicate any significant shortages or capacity constraint for ocean freight
during the POI.

%’ See, e.g., U.S. Steel posthearing brief at 3 (U.S. Steel shipped *** short tons over POI); Nucor
posthearing brief at 3 (domestic industry shipped approximately *** short tons over the POI).

28 Calculated from CR/PR at Table IV-12. Commercial shipments of *** short tons would account for
*** percent of total U.S. shipments, including internal consumption and transfers to related parties.
Calculated from CR/PR at Table IV-13.

*° CR/PR at Table II-5.

%0 CR/PR at Table II-4 shows five firms reporting shipments of subject HRS from Australia with
shipments to every region. Of those five firms, *** only reported imports of HRS from Australia in one
year of the POI, and *** reported very modest volumes. *** at question Il-5a.

31 CR/PR at Table I1-16. The factors that importers reported as reducing interchangeability included:
quality; availability; ability to meet specifications; U.S. supplier not qualified; and product availability.
CR at 11-49, PR at 1I-31.
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subject-country producers are specialized suppliers.>> When asked whether differences other
than price are ever significant in their sales in choosing between hot-rolled steel from different
sources, a majority of domestic producers, importers and purchasers responded “sometimes”
or “never.”*

Japanese Producers have argued that subject imports from Japan are not fungible
because those imports consist of products not readily available from the domestic industry, of
superior quality, or to provide diverse sources of supply.a4 The record indicates, however, that
majorities of both importers and purchasers found subject imports from Japan to be
comparable with the domestic like product on most factors® and to be “always” or
“frequently” interchangeable with the domestic like product,36 although a majority of
purchasers also found nonprice differences to be always or frequently important.37 Subject
imports were likely to be used by tubular goods or automotive producers, as were shipments of
the domestic like product.®® Subject imports from Japan included volumes of fairly rare
products, but these volumes were modest compared to total subject imports from Japan, and
the domestic industry supplied these products as well.*?

Channels of Distribution. U.S. shipments of hot-rolled steel by producers and importers
are sold to both distributors and end users. In 2015, the majority of U.S. producers’ commercial
shipments (54.5 percent) were sold directly to service centers/distributors, as well as imports of
hot-rolled steel from Australia (*** percent), Brazil (*** percent), Korea (*** percent), the
Netherlands (***), Turkey (*** percent), and the United Kingdom (*** percent), whereas the
majority of hot-rolled steel imports from Japan (***) were sold directly to end users.
Consequently, during the period an appreciable proportion of both the domestic like product
and imports from all subject sources was sold to service centers/distributors.*

*>CR at II-36, PR at I1-21.

33 CR/PR at Table I1-18. To the extent that importers reported differences other than price, these
included: quality, lead times, technical support, grades either not made or not made to the same quality
levels and/or ocean freight. CR at 1I-52, PR at 1I-34. To the extent that purchasers reported differences
other than price, these included: smaller quantities, with shorter lead times, with fewer rejections, and
with better customer service and technical support, not all producers could meet specifications, and
product development. CR at II-53, PR at II-34.

3 Japanese Producers’ prehearing brief at 12-16, 20, 22-29.

* CR/PR at Table 1I-15.

3® CR/PR at Table II-16.

7 CR/PR at Table 1I-18.

%% CR/PR at Table IV-7.

%% CR/PR at Table IV-8.

0 CR/PR at Table II-2. | have not here given weight to the arguments of BlueScope and Japanese
Producers that subject imports from Australia and Japan flow through distinct channels of distribution
because a majority of shipments go to U.S. affiliates or long-term customers. Japanese Producers’
prehearing brief at 12-17; Japanese Producers’ posthearing brief at 5-6 and Exhibit 1 at 1-5. (BlueScope’s
argument does not rest exclusively on the relationship between it and Steelscape. BlueScope
posthearing brief at 5.) | note that respondents’ arguments about prior Commission determinations do
not support a conclusion that the Commission relied on corporate affiliation in declining to cumulate
imports from Korea or Australia in past determinations cited by respondents. See Certain Flat-Rolled
(Continued...)
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Simultaneous Presence in Market. Imports of hot-rolled steel from Japan, Korea, the
Netherlands, Turkey, and the United Kingdom were present in the U.S. market in every month
from January 2013 to June 2016, and imports of hot- rolled steel from Brazil entered in 37 of 42
months. Imports of hot-rolled steel from Australia entered the U.S. market in less than two
thirds (27 of 42) of these months.**

Conclusion. The record indicates that there is a reasonable overlap of competition
between and among subject imports from Brazil, Japan, Korea, the Netherlands, Turkey, and the
United Kingdom and the domestic like product. Accordingly, | cumulate subject imports from
Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom for my analysis of
material injury by reason of those subject imports. | determine there is not a reasonable overlap
of competition between subject imports from Australia and the domestic like product and |
therefore analyze those subject imports separately.

Il No Material Injury By Reason of Subject Imports from Australia
A. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.”*?

Subject import volume increased over the POI, from *** short tons in 2013 to *** short
tons in 2015.% Subject imports in interim 2016 were *** short tons, compared to *** short
tons in interim 2015.* Subject imports from Australia accounted for *** percent of apparent
U.S. consumption in the merchant market in 2013 and *** percent in 2015. Subject imports
from Australia accounted for *** percent of apparent U.S. consumption in the merchant
market in interim 2016.%

Subject import volume increased throughout the POI, and subject imports were higher
in interim 2016 than in interim 2015.%° These increases continued even as apparent domestic

(...Continued)

Carbon Steel Products from Argentina, Australia, Austria, Belgium, Brazil, Canada, Finland, France,
Germany, Italy, Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain, Sweden,
and the United Kingdom, 701-TSA-319-332, 334, 336-342, 344, and 347-353 and 731-TA-573-579, 581-
592, 594-597, 599-609, and 612-619 (Final), USITC Pub. 2664, Vol. 1 at 39 (Aug. 1993) (Korea); Certain
Cold-Rolled Steel Products from Australia, India, Japan, Sweden, and Thailand, Inv. Nos. 731-TA-965,
971-972, 979, and 981 (Final), USITC Pub. 3536 at 16 (Sept. 2002) (Australia).

*' CR at IV-35 and Table IV-11.

19 U.S.C. § 1677(7)(C)(i).

*> CR/PR at Table C-1.

* CR/PR at Table C-1.

*> CR/PR at Table C-1. Subject imports from Australia accounted for *** percent of total apparent
U.S. consumption in 2013 and *** percent in 2015, while the domestic industry accounted for ***
percent in 2013 and *** percent in 2015. CR/PR at Table C-2.

“® CR/PR at Table C-1.
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consumption declined.*” Nonetheless, | determine that neither the absolute volume nor the
increase in subject import volume is significant. Throughout the POI, subject imports from
Australia were concentrated on the West region, and the majority of the increase in subject
imports from Australia went to the West region.*®

*** %9 Over the POI, Steelscape purchased *** HRS from domestic producers and relied
**%30 t6 supply *** of domestic product it purchased.> Steelscape is located on the Columbia
River, very close to a port, and was constructed to maximize the value of ocean deliveries.>
Steelscape indicates that *** 33 35 has its limited capacity to receive raw materials by rail.>*
Steelscape has reported freight costs from domestic producers ranging from $72-110 per short
ton,”” figures that are *** with the rates reported by ***.°® Ocean freight rates were
significantly lower, at $22-37/short ton.>’ Steelscape’s capacity and preference for delivery by
ocean freight and its significant cost savings, along with its longterm relationship and current
affiliation with BlueScope, explain the lack of competition between subject imports from
Australia and the domestic like product, as well as the significant concentration of subject
imports from Australia with this particular customer.

As | noted in in my discussion of cumulation above, there is limited overlap between
subject imports from Australia and the domestic industry given the significant concentration of
subject imports from Australia in the West region. Subject imports from Australia were further
concentrated in shipments to a customer that has consistently opted to receive the vast
majority of its raw material through a delivery method not open to the domestic industry. In

* CR/PR at Table C-1. Subject imports from Australia accounted for *** percent of total apparent
U.S. consumption in interim 2016, while the domestic industry accounted for *** percent in interim
2016.

8 CR/PR at Table IV-10. *** percent of the increase between 2013 and 2015 went to the West
Coast, as did *** interim 2016 imports.

* Calculated from CR/PR at Table IV-2 and staff worksheets (individual company data) in EDIS
document #589132; *** at question II-1(a).

*Y Steelscape is affiliated with both BlueScope, the sole producer in Australia, and North Star
BlueScope, the source of its domestic HRS purchases. BlueScope prehearing brief at 7, 13. *** supplied
Steelscape with *** short tons in 2013. BlueScope postconference brief at 12.

> BlueScope prehearing brief at 12-13; Steelscape purchaser questionnaire at Il-1(a); CR/PR at Table
11-5.

>2 BlueScope prehearing brief at 1, 8, 9-10.

>3 CR/PR at Table II-5 note; BlueScope prehearing brief at 10-12.

>* BlueScope prehearing brief at 10-12.

>* BlueScope prehearing brief at 13-14. The freight rates reported by BlueScope’s affiliate, North
Star, were in the middle, suggesting that affiliation was not able to get Steelscape particularly beneficial
treatment in rail costs.

**CRat II-12, PRat II-7.

>’ BlueScope prehearing brief at 14.
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light of this limited overlap, | determine that neither the absolute volume of subject imports
from Australia nor the increase in subject import volume was significant.>®

B. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Tariff Act provides that evaluating the price effects of the
subject imports, the Commission shall consider whether
(I) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(1) the effect of imports of such merchandise otherwise depresses prices to a
significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.59

| determine that there is a high degree of substitutability between subject imports and
the domestic like product and that price is an important consideration in purchasing decisions.
As explained in section V.B.4 of the Views of the Commission, which | join, all U.S. producers
and most responding importers and purchasers reported that HRS produced in the United
States and Australia were “always” or “frequently” interchangeable with each other. The
majority of responding purchasers indicated that price was a “very important” purchase factor,
and listed price in their top three factors used in purchasing decisions.?® Delivery time was
described as “very important” by 37 producers, and 17 considered delivery terms “very
important.”®

Product-specific pricing data were collected for four products and by two channels of
distribution.®” The gathered data accounted for a significant share of sales of both the domestic
like product and subject imports from Australia.®® Subject imports from Australia oversold more
often than undersold when quarterly comparisons are considered but undersold more
frequently by volume.®* | determine that the volume of underselling is not significant, given the
lack of overlap of competition between subject imports and the domestic like product, as
discussed above. | further note that purchasers who indicated that they shifted to imports
reported shifting only a very small amount of subject import volume from Australia.®® No

*8 The record also suggests limited overlap between the domestic like product and subject imports
from Australia in end use application, with subject imports from Australia rarely or never going to ***,
which accounted for *** of domestic producers’ shipments. CR/PR at Table II-3.

919 U.S.C. § 1677(7)(C)(ii).

* CR/PR at Tables I1-12 and II-13.

°' CR/PR at Table II-13.

®2 CR at V-10, PR at V-7.

® CR/PR at Table V-3.

* CR/PR at Table V-13a.

%> CR/PR at Table V-16. Of the 1,059,321 short tons reported as being shifted to subject imports,
only *** short tons were of subject import HRS from Australia, or less than *** percent of the total, and
particularly small both in the context of total imports from Australia over the POI, much less the total
(Continued...)
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responding purchaser identified Australia or Australian producer BlueScope as a price leader in
the U.S. market.®®

| determine that subject imports from Australia did not have the effect of depressing
prices or preventing price increases that would otherwise have occurred to a significant degree
for the reasons noted in the Commission Views, as modified by me. Accordingly, | determine
there have not been significant price effects by reason of subject imports.

C. Impact of the Subject Imports

Section 771(7)(C)(iii) of the Tariff Act provides that when examining the impact of
subject imports, the Commission “shall evaluate all relevant economic factors which have a
bearing on the state of the industry.”67 These factors include output, sales, inventories,
capacity utilization, market share, employment, wages, productivity, gross profits, net profits,
operating profits, cash flow, return on investment, return on assets, ability to raise capital,
ability to service debt, research and development, and factors affecting domestic prices. No
single factor is dispositive and all relevant factors are considered “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”®®

| determine that the domestic industry was materially injured by reason of subject
imports from Brazil, Japan, Korea, the Netherlands, Turkey, and the United Kingdom for the
reasons laid out in the Commission Views, as modified by me. | determine that the domestic
industry is not materially injured by reason of subject imports from Australia. As noted above, |
determine there has been a lack of significant volume effects or significant pricing effects given
the lack of overlap of competition between HRS from the two sources. Subject imports from
Australia entered a region that accounted for a very modest share of domestic shipments, and
subject imports from Australia went largely to a customer that was designed to receive imports
by the method in which subject imports from Australia reach the U.S. market. That region and
that customer accounted for the majority of total imports and the majority of the total increase
in subject imports from Australia over the POI, leaving those subject imports little opportunity
to affect domestic volume or prices. In the absence of a reasonable overlap of competition and
significant volume or price effects, | determine there is no causal link between subject imports

(...Continued)
apparent U.S. merchant market. /d. This modest volume was spread over a number of purchasers,
suggesting that the individual amounts were quite small. /d.

% CR at V-9, PR at V-6. ¥**_ **x

%719 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the
Commission considers, in addition to imports, other factors that may be contributing to overall injury.
While these factors, in some cases, may account for the injury to the domestic industry, they also may
demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to dumped
or subsidized imports.”).

819 U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provisions of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments here.
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and the condition of the domestic industry. In view of the foregoing, | determine that the
subject imports have not had a significant impact on the domestic industry, and | determine
that the industry is not materially injured by reason of subject imports from Australia.

1R No Threat of Material Injury by Reason of Subject Imports from Australia
A. Legal Standard

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing
whether “further dumped or subsidized imports are imminent and whether material injury by
reason of imports would occur unless an order is issued or a suspension agreement is
accepted."69 The Commission may not make such a determination “on the basis of mere
conjecture or supposition,” and considers the threat factors “as a whole” in making its
determination whether dumped or subsidized imports are imminent and whether material
injury by reason of subject imports would occur unless an order is issued.” In making our
determination, we consider all statutory threat factors that are relevant to these
investigations.71

%19 U.S.C. § 1677(7)(F)(ii).

219 U.S.C. § 1677(7)(F)(ii).

! These factors are as follows:

(1) if a countervailable subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to whether the countervailable
subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the
subject merchandise are likely to increase,

(I1) any existing unused production capacity or imminent, substantial increase in production capacity
in the exporting country indicating the likelihood of substantially increased imports of the subject
merchandise into the United States, taking into account the availability of other export markets to
absorb any additional exports,

(1) a significant rate of increase of the volume or market penetration of imports of the subject
merchandise indicating the likelihood of substantially increased imports,

(IV) whether imports of the subject merchandise are entering at prices that are likely to have a
significant depressing or suppressing effect on domestic prices and are likely to increase demand for
further imports,

(V) inventories of the subject merchandise,

(V1) the potential for product-shifting if production facilities in the foreign country, which can be
used to produce the subject merchandise, are currently being used to produce other products,

(VIII) the actual and potential negative effects on the existing development and production efforts of
the domestic industry, including efforts to develop a derivative or more advanced version of the
domestic like product, and

(IX) any other demonstrable adverse trends that indicate the probability that there is likely to be
material injury by reason of imports (or sale for importation) of the subject merchandise (whether or
not it is actually being imported at the time).

(Continued...)
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B. Analysis
1. Likely Volume

As discussed above, | determine that neither the volume nor increase in volume of
subject imports to have been significant, given the lack of a reasonable overlap between
subject imports from Australia and the domestic like product. | determine it is not it likely that
this will change in the imminent future. The industry in Australia is small, with just one
producer and *** short tons of capacity and no planned increases in capacity. The industry in
Australia operated at relatively high rates of utilization throughout the POl and particularly at
the end of the POI. The industry is focused primarily on its home market, with an *** of its
shipments being internally consumed. Combined internal transfers and domestic commercial
shipments accounted for *** of all shipments throughout the POI, and that share was ***
percent in interim 2016.

Subject imports from Australia into the U.S. market did increase significantly over the
POI, but the increase in shipments was largely confined to the West Coast and to one customer
to which BlueScope is legally related and which was designed to receive its raw materials by
ocean delivery. | determine it is likely that these patterns will continue. The industry may likely
increase shipments to Steelscape, but given the industry’s *** capacity, high utilization rate,
and relatively low level of third country exports, any increase is not likely to be significant. Any
increase in shipments to Steelscape, moreover, is likely to come at the expense of other import
sources rather than the domestic industry, given Steelscape’s location, capacity, and past
practice.

| determine that significant increases in subject import volume in the imminent future,
absolutely or relative to domestic production or consumption, are unlikely. | determine it is
likely that the lack of overlap in competition between subject imports and the domestic like
product will continue.

2. Likely Price Effects

In my discussion above, | did not observe underselling by the subject imports to be
significant. | also observed that the subject imports from Australia did not cause significant
price effects, due to the lack of competition between subject imports from Australia and the
domestic like product. | determine that the lack of overlap of competition is likely to continue in
the imminent future, as subject imports are likely to remain concentrated in the West region

(...Continued)

19 U.S.C. § 1677(7)(F)(i). To organize our analysis, we discuss the applicable statutory threat factors
using the same volume/price/impact framework that applies to our material injury analysis. Statutory
threat factors (1), (1), (I11), (V), and (V1) are discussed in the analysis of likely subject import volume.
Statutory threat factor (IV) is discussed in the analysis of likely subject import price effects. Statutory
factors (V1) and (IX) are discussed in the analysis of likely impact. Statutory factor (VII) concerning
agricultural products is inapplicable to this investigation.
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and in particular in sales to one customer. | therefore determine it unlikely that subject imports
from Australia will have a significant depressing or suppressing effect on domestic prices.

3. Likely Impact

As discussed above, the domestic industry experienced declines in many performance
indicators between 2013 and 2015, including production, shipments, productivity, income, and
operating margins.72 The record indicates some improvement in the domestic industry’s
condition late in the period of investigation and the likelihood that improvements will continue.
The domestic industry has undertaken investments during the POI that will increase capacity
and product offerings.73 However, | find that the record indicates that the domestic industry
remains vulnerable to material injury.

The condition of competition | find most compelling—the attenuation of competition
between the domestic industry and subject imports due to geographic segregation—is not
likely to change in the imminent future, given that it is based on geography itself and structural
costs. | therefore determine it is not likely that, even should the condition of the domestic
industry not improve, subject imports would be a cause of material injury.

In view of the foregoing, and my determination that subject imports are not likely to
significantly increase or cause price effects in the imminent future, | determine that an industry
in the United States is not threatened with material injury by reason of subject imports.

V. Conclusion

For the reasons stated above, | determine that an industry in the United States is not
materially injured or threatened with material injury by reason of subject imports from
Australia.

2 CR/PR at Table C-1.
3 CR at IlI-7, PR at l11-4.
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PART I: INTRODUCTION

BACKGROUND

These investigations result from petitions filed with the U.S. Department of Commerce
(“Commerce”) and the U.S. International Trade Commission (“USITC” or “Commission”) by AK
Steel Corporation (“AK Steel”), West Chester, Ohio; ArcelorMittal USA, LLC (“ArcelorMittal
USA”), Chicago, lllinois; Nucor Corporation (“Nucor”), Charlotte, North Carolina; SSAB
Enterprises, LLC (“SSAB”), Lisle, lllinois; Steel Dynamics, Inc. (“SDI”), Fort Wayne, Indiana; and
United States Steel Corporation (“U.S. Steel”), Pittsburgh, Pennsylvania, on August 11, 2015,
alleging that an industry in the United States is materially injured and threatened with material
injury by reason of subsidized imports from Brazil, Korea, and Turkey and less-than-fair-value
(“LTFV”) imports from Australia, Brazil, Japan, Korea, the Netherlands, Turkey, and the United
Kingdom of certain hot-rolled steel flat products (“hot-rolled steel”).! The following tabulation
provides information relating to the background of these investigations.? *

! See the section entitled “The Subject Merchandise” in Part I of this report for a complete
description of the merchandise subject to these investigations.

2 Pertinent Federal Register notices are referenced in app. A, and may be found at the Commission’s
website (www.usitc.gov).

® Alist of witnesses appearing at the hearing is presented in app. B of this report.



Effective date

Action

August 11, 2015

Petitions filed with Commerce and the Commission;
institution of Commission investigations (80 FR 50028,
August 18, 2015).

September 1, 2015

Commerce’s notices of initiation (80 FR 54261,
September 9, 2015 and 80 FR 54267, September 9,
2015).

September 25, 2015

Commission’s preliminary determination (80 FR 58787,
September 30, 2015).

December 9, 2015

Commerce’s preliminary determination of critical
circumstances (80 FR 76444).

January 15, 2016

Commerce’s preliminary countervailing duty
determinations and alignment of final determinations with
final antidumping duty determinations: Brazil (81 FR
2168); Korea (81 FR 2172); Turkey (81 FR 2166).

March 22, 2016

Commerce’s preliminary affirmative determinations of
sales at less than fair value, postponement of final
determination, and extension of provisional measures:
Australia (81 FR 15241); Brazil (81 FR 15235); Japan (81
FR 15222); Korea (81 FR 15228); the Netherlands (81
FR 15225); Turkey (81 FR 15231); the United Kingdom
(81 FR 15244).

August 4, 2016

Commission’s hearing

August 12, 2016

Commerce’s final countervailing duty determinations:
Brazil (81 FR 53416); Korea (81 FR 53439); Turkey (81
FR 53433).

August 12, 2016

Commerce’s final affirmative determinations of sales at
less than fair value: Australia (81 FR 53406); Brazil (81
FR 53424); Japan (81 FR 53409); Korea (81 FR 53419);
the Netherlands (81 FR 53421); Turkey (81 FR 53428);
the United Kingdom (81 FR 53436).

September 12, 2016

Commission’s vote

September 26, 2016

Commission’s views

STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT

Section 771(7)(B) of the Tariff Act of 1930 (the “Act”) (19 U.S.C. § 1677(7)(B)) provides
that in making its determinations of injury to an industry in the United States, the Commission--

Statutory criteria

shall consider (1) the volume of imports of the subject merchandise, (1) the
effect of imports of that merchandise on prices in the United States for
domestic like products, and (lll) the impact of imports of such
merchandise on domestic producers of domestic like products, but only in
the context of production operations within the United States; and. . .
may consider such other economic factors as are relevant to the
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determination regarding whether there is material injury by reason of
imports.

Section 771(7)(C) of the Act (19 U.S.C. § 1677(7)(C)) further provides that--*
In evaluating the volume of imports of merchandise, the Commission shall
consider whether the volume of imports of the merchandise, or any
increase in that volume, either in absolute terms or relative to production
or consumption in the United States is significant.. . .In evaluating the
effect of imports of such merchandise on prices, the Commission shall
consider whether. . .(1) there has been significant price underselling by the
imported merchandise as compared with the price of domestic like
products of the United States, and (ll) the effect of imports of such
merchandise otherwise depresses prices to a significant degree or
prevents price increases, which otherwise would have occurred, to a
significant degree.. . . In examining the impact required to be considered
under subparagraph (B)(i)(lll), the Commission shall evaluate (within the
context of the business cycle and conditions of competition that are
distinctive to the affected industry) all relevant economic factors which
have a bearing on the state of the industry in the United States, including,
but not limited to. . . (1) actual and potential decline in output, sales,
market share, gross profits, operating profits, net profits, ability to service
debt, productivity, return on investments, return on assets, and utilization
of capacity, (ll) factors affecting domestic prices, (lll) actual and potential
negative effects on cash flow, inventories, employment, wages, growth,
ability to raise capital, and investment, (IV) actual and potential negative
effects on the existing development and production efforts of the
domestic industry, including efforts to develop a derivative or more
advanced version of the domestic like product, and (V) in {an antidumping
investigation}, the magnitude of the margin of dumping.

In addition, Section 771(7)(J) of the Act (19 U.S.C. § 1677(7)(J)) provides that—>

(J) EFFECT OF PROFITABILITY.—The Commission may not determine that
there is no material injury or threat of material injury to an industry in the
United States merely because that industry is profitable or because the
performance of that industry has recently improved.

* Amended by PL 114-27 (as signed, June 29, 2015), Trade Preferences Extension Act of 2015.
> Amended by PL 114-27 (as signed, June 29, 2015), Trade Preferences Extension Act of 2015.



Organization of report

Part | of this report presents information on the subject merchandise, subsidy and
dumping margins, and domestic like product. Part Il of this report presents information on
conditions of competition and other relevant economic factors. Part Il presents information on
the condition of the U.S. industry, including data on capacity, production, shipments,
inventories, and employment. Parts IV and V present the volume of subject imports and pricing
of domestic and imported products, respectively. Part VI presents information on the financial
experience of U.S. producers. Part VIl presents the statutory requirements and information
obtained for use in the Commission’s consideration of the question of threat of material injury
as well as information regarding nonsubject countries.

MARKET SUMMARY

The majority of hot-rolled steel is consumed internally or transferred to affiliates for
downstream processing and used in a variety of steel products, including cold-rolled, and/or
galvanized or plated steel products, cut-to-length plate, or welded pipe. Additional volumes are
sold commercially for production of the same downstream products. Hot-rolled steel itself is
used in general structural functional areas where surface finish and weight are not critically
important. It is used extensively in automotive body frames and wheels, rail cars, ships, barges,
appliances, heavy machinery, and machine parts.®

The leading U.S. producers of hot-rolled steel are AK Steel, ArcelorMittal USA, Nucor,
SDI, and U.S. Steel. Leading producers of hot-rolled steel from the subject countries include
BlueScope Steel Limited (“BlueScope”) of Australia; ArcelorMittal Brasil S/A (“ArcelorMittal
Brasil”) and Companbhia Siderurgica Nacional (“CSN”) of Brazil; Nippon Steel & Sumitomo Metal
Corporation (“NSSMC”) and JFE Steel Corporation (“JFE”) of Japan; POSCO and Hyundai Steel
Company (“Hyundai Steel”) of Korea; Tata Steel |jmuiden BV (“Tata Netherlands”) of the
Netherlands; Eregli Demir ve Celik Fabrikalari T.A.S. (“Erdemir”) of Turkey; and Tata Steel U.K.,
Ltd. (“Tata UK”) of the United Kingdom.

The leading U.S. importers of hot-rolled steel from subject countries are ***. Leading
importers of hot-rolled steel from nonsubject countries (primarily Canada) include ***,

The Commission received 48 usable questionnaire responses from firms that bought
hot-rolled steel since January 1, 2013. Nineteen responding purchasers indicated that they are
service centers/distributors, 17 are tubular goods end users, 6 are automotive/transportation
end users, 2 are construction end users, and 9 are other end users.” The largest 10 purchasers
of hot-rolled steel that submitted questionnaire responses are shown in table II-1.

6 Petition, p. 13.
’ Other end users include converters, re-sellers, and *** manufacturers. Some firms are classified in
more than one category.



Apparent U.S. merchant market consumption of hot-rolled steel totaled 27.2 million
short tons ($13.8 billion) in 2015. U.S. producers’ U.S. commercial shipments of hot-rolled steel
totaled 21.4 million short tons ($10.8 billion) in 2015, and accounted for 78.6 percent of
apparent U.S. merchant market consumption by quantity and 78.1 percent by value. U.S.
imports from subject sources totaled 3.6 million short tons ($1.8 billion) in 2015 and accounted
for 13.2 percent of apparent U.S. merchant market consumption by quantity and 12.9 percent
by value. U.S. imports from nonsubject sources totaled 2.2 million short tons ($1.2 billion) in
2015 and accounted for 8.2 percent of apparent U.S. merchant market consumption by
guantity and 9.0 percent by value.

Apparent U.S. consumption of hot-rolled steel totaled 60.0 million short tons ($30.5
billion) in 2015. U.S. producers’ U.S. shipments of hot-rolled steel totaled 54.2 million short
tons ($27.4 billion) in 2015, and accounted for 90.3 percent of apparent U.S. consumption by
guantity and 90.1 percent by value. U.S. imports from subject sources totaled 3.6 million short
tons ($1.8 billion) in 2015 and accounted for 6.0 percent of apparent U.S. consumption by
guantity and 5.8 percent by value. U.S. imports from nonsubject sources totaled 2.2 million
short tons ($1.2 billion) in 2015 and accounted for 3.7 percent of apparent U.S. consumption by
quantity and 4.1 percent by value.

SUMMARY DATA AND DATA SOURCES

A summary of data collected in these investigations is presented in appendix C, table C-1
(U.S. merchant market consumption) and table C-2 (Total U.S. consumption). Except as noted,
U.S. industry data are based on questionnaire responses of 10 firms that accounted for all
known U.S. production of hot-rolled steel during 2015.2

Useable questionnaire responses were received from 56 companies, representing
essentially all U.S imports of hot-rolled steel from Australia, Brazil, Japan, Korea, and the
Netherlands and *** percent from Turkey, *** percent from the United Kingdom, *** percent
from Canada (nonsubject),’ and *** percent from all other sources in 2015. In light of less-than-
complete coverage of data of certain countries provided in Commission questionnaires, import
data in this report are based on official Commerce statistics for non-alloy hot-rolled steel
products® plus micro-alloy import data from questionnaire responses, unless otherwise

& According to responses to the Commission’s questionnaire, the ten U.S. producers’ aggregate
production of hot-rolled steel in 2015 was 54.7 million short tons. Gross production of hot-rolled sheet
and coil plate in 2015 reported by *** in the United States was *** short tons. ***. According to ***.
Big River Steel expects to commission its electric arc furnace in the fourth quarter of 2016 and expects
to have its hot mill and caster operational by the first quarter of 2017. Big River to strike arc by year-end,
Bula says, American Metal Market, June 15, 2016.

 **x* provided an incomplete response, the data from which are not included in this report.

9 HTS numbers 7208.10.1500, 7208.10.3000, 7208.10.6000, 7208.25.3000, 7208.25.6000,
7208.26.0030, 7208.26.0060, 7208.27.0030, 7208.27.0060, 7208.36.0030, 7208.36.0060, 7208.37.0030,
7208.37.0060, 7208.38.0015, 7208.38.0030, 7208.38.0090, 7208.39.0015, 7208.39.0030, 7208.39.0090,

(continued...)



noted.' ** Table I-1 presents data regarding questionnaire coverage of foreign producers’ of

each of the subject countries.

Table I-1
Hot-rolled steel: Foreign producer data, 2015

PREVIOUS AND RELATED INVESTIGATIONS
Title VIl investigations
The Commission has conducted numerous import injury investigations relating to

certain carbon steel products or substantially similar merchandise. Table I-2 presents all
previous and related title VII investigations regarding these products.

(...continued)

7208.40.6030, 7208.40.6060, 7208.53.0000, 7208.54.0000, 7208.90.0000, 7211.14.0030, 7211.14.0090,
7211.19.1500, 7211.19.2000, 7211.19.3000, 7211.19.4500, 7211.19.6000, 7211.19.7530, 7211.19.7560,
7211.19.7590 (the “non-alloy group” of official imports).

" Many of the micro-alloy hot-rolled steel products that are within the scope of these investigations,
enter under HTS numbers 7225.30.3050, 7225.30.7000, 7225.40.7000, 7226.91.7000, and 7226.91.8000
(the “alloy group” of official imports, when used). U.S. importers were asked to report imports of micro-
alloy hot-rolled steel separately, in which: (1) iron predominates by weight, over each of the other
contained elements; (2) the carbon content is 2 percent or less, by weight; and (3) one or more of the
elements listed below is present in the quantity, by weight, respectively indicated:

e 0.30-1.50 percent of aluminum,

e 0.0008 - unlimited percent of boron,

e 0.40-1.50 percent of copper,

e 0.30-1.25 percent of chromium,

e 1.65-2.50 percent of manganese,

e 0.08-0.80 percent of molybdenum,

e 0.30-2.00 percent of nickel,

e 0.06-0.10 percent of niobium (also called columbium),

e 0.60 - 3.30 percent of silicon,

e 0.05 - unlimited percent of titanium,

e 0.10-0.30 percent of vanadium,

e  0.05-0.30 percent of zirconium

2 The following statistical reporting numbers are listed in Commerce’s scope definition but are not
included in official import statistics in this report: 7210.70.3000, 7210.90.9000, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000, 7214.91.0015, 7214.91.0060, 7214.91.0090, 7214.99.0060,
7214.99.0075, 7214.99.0090, 7215.90.5000, 7226.99.0180, and 7228.60.6000. Staff excluded these
numbers because they include mostly cold-rolled steel, bar products (squares and hexagons), or
products that have been coated or plated with metal.



Table I-2

Hot-rolled steel: Previous and related investigations, 1982-2016

Original investigation First review Second review
Current status

Date’| Number Country | Outcome | Date’ | Outcome | Date' |Outcome

1982 |701-TA-94 Belgium Affirmative® - - - - Petition withdrawn
10/29/82

1982 |701-TA-95 Brazil Negative® - - - - -

1982 |701-TA-96 France Affirmative? - - - - Petition withdrawn
10/29/82

1982 |701-TA-97 Italy Affirmative? - - - - Petition withdrawn
10/29/82

1982 |701-TA-98 Luxembourg |Negative? - - - - -

1982 |701-TA-99 Netherlands |Negative - - - - -

1982 |701-TA-100 |United Negative® - - - - -

Kingdom

1982 (701-TA-101 Germany Affirmative? - - - - Petition withdrawn
10/29/82

1982 (701-TA-156 Spain Negative? - - - - -

1982 |701-TA-171 Korea Affirmative - - - - ITA revoked
10/10/85

1982 |731-TA-61 Belgium Affirmative? - - - - Terminated
11/10/82

1982 |731-TA-62 France Affirmative® - - - - Terminated
11/10/82

1982 |731-TA-63 Italy Affirmative? - - - - Terminated
11/10/82

1982 |731-TA-64 Luxembourg |Negative? - - - - -

1982 |731-TA-65 Netherlands |Negative - - - - -

1982 |731-TA-66 United - - - - - Petition withdrawn

Kingdom 1/30/82

1982 |731-TA-67 Germany Affirmative? - - - - Terminated
11/10/82

1983 |701-TA-206 Brazil Affirmative - - - - ITA revoked 9/5/85

1984 (731-TA-153 Brazil Affirmative - - - - ITA revoked 8/21/85

1985 (701-TA-227  |Austria Negative - - - - -

1985 |701-TA-228 Sweden Negative - - - - -

1985 |701-TA-229 |Venezuela |Affirmative® - - - - Terminated 7/19/85

Table continued on next page.




Table I-2--Continued
Hot-rolled steel: Previous and related investigations, 1982-2016

Original investigation First review Second review

Date'| Number Date’ Outcome | Date' | Outcome | Date' | Outcome current status

1985 |731-TA-219 |Austria Negative - - - - -

1985 [731-TA-220 |Finland - - - - - Petition withdrawn
1/18/85

1985 |731-TA-221 |Hungary Affirmative? - - - - Petition withdrawn
6/4/85

1985 |731-TA-222 |Romania Affirmative® - - - - Terminated 7/19/85

1985 |731-TA-223 |Venezuela Affirmative® - - - - Terminated 7/19/85

1992 |701-TA-329 |Belgium Negative - - - - -

1992 |701-TA-330 |Brazil Negative - - - - -

1992 |701-TA-331 |France Negative - - - - -

1992 (701-TA-332 [Germany Negative - - - - -

1992 |701-TA-333 |ltaly Negative® - - - - -

1992 |701-TA-334 |Korea Negative - - - - -

1992 |701-TA-335 |New Zealand | Negative - - - - -

1992 |731-TA-588 [Belgium Negative - - - - -

1992 |731-TA-589 |Brazil Negative - - - - -

1992 |731-TA-590 |Canada Negative - - - - -

1992 |731-TA-591 |France Negative - - - - -

1992 |731-TA-592 |Germany Negative - - - - -

1992 |731-TA-593 |lItaly Negative? - - - - -

1992 |731-TA-594 (Japan Negative - - - - -

1992 |731-TA-595 |Korea Negative - - - - -

1992 |731-TA-596 |Netherlands |Negative - - - - -

1998 |701-TA-384 |Brazil Affirmative |2004 | Affirmative |2010 Negative |Order not continued®

1998 |731-TA-806 |Brazil Affirmative [2004 |Affirmative|2010 |Negative |Order not continued®

1998 |731-TA-807 |Japan Affirmative [2004 |Affirmative [2010 |Negative |Order not continued®

1998 |731-TA-808 |Russia Affirmative [2004 |Affirmative [2010 |Affirmative |Order in place®

2000 [701-TA-404 |Argentina Affirmative |2006 |[Negative - - Order not continued®

2000 [701-TA-405 (India Affirmative |2006 |Affirmative 2012 Affirmative |Order in place®

2000 (701-TA-406 |Indonesia Affirmative |2006 |Affirmative 2012 Affirmative |Order in place®

Table continued on next page.




Table I-2--Continued
Hot-rolled steel: Previous and related investigations, 1982-2016

Original investigation First review Second review

Date’| Number Country | Outcome | Date' | Outcome | Date’ | Outcome current status
2000 [701-TA-407 [South Africa | Affirmative |2006 |Negative - - Order not continued®
2000 [701-TA-408 |[Thailand Affirmative |2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-898 |[Argentina Affirmative |2006 |Negative - - Order not continued®
2000 [731-TA-899 [China Affirmative | 2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-900 |India Affirmative | 2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-901 |Indonesia Affirmative | 2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-902 [Kazakhstan |Affirmative 2006 |Negative - - Order not continued®
2000 |731-TA-903 [Netherlands |Affirmative [2006 [Affirmative - - Terminated 6/27/07’
2000 |731-TA-904 |Romania Affirmative {2006 |Negative - - Order not continued®
2000 [731-TA-905 [South Africa |Affirmative |2006 |Negative - - Order not continued®
2000 (731-TA-906 |Taiwan Affirmative |2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-907 |[Thailand Affirmative |2006 |Affirmative |2012 Affirmative | Order in place®
2000 [731-TA-908 |[Ukraine Affirmative | 2006 |Affirmative |2012 Affirmative | Order in place®

! “Date” refers to the year in which the investigation or review was instituted by the Commission.
2 Preliminarydeterminations.
¥ Commerce published the revocation of the subject orders on June 21, 2011 (76 FR 36081).

*75 FR 47263, August 5, 2010. Hot-rolled steel from Russia was subject to a suspension agreement that
was rescinded on December 24, 2014. The suspension agreement was rescinded by Commerce at the
request of domestic interested parties who alleged that the revised agreement had failed to achieve its
statutory purpose. 79 FR 77455, December 24, 2014. The third five-year review of this antidumping order
was instituted by the Commission on May 2, 2016 (81 FR 26256). On August 5, 2016, the Commission
voted to expedite the five-year review concerning the antidumping duty order.
®> Commerce published the revocation of the subject orders on November 20, 2007 (72 FR 65293).
®79 FR 3622, January 22, 2014.
" Commerce published notice of its final results in the five-year review concerning the antidumping duty
order on hot-rolled steel from the Netherlands on June 27, 2007 (72 FR 35220). In those final results,
Commerce revoked the order effective November 29, 2006. Accordingly, the Commission terminated its
five-year review regarding hot-rolled steel from the Netherlands effective June 27, 2007 (72 FR 40322,
July 24, 2007).

Source: Compiled from Commission determinations published in the Federal Register.




Previous and related safeguard investigations

Hot-rolled steel products have been the subject of both safeguard investigations and
other arrangements to limit the importation of steel products.’ In 1984, the Commission
determined that carbon and alloy steel sheet were being imported into the United States in
such increased quantities as to be a substantial cause of serious injury to the domestic industry
producing such articles, and recommended quantitative restrictions on imports for a period of
five years. President Reagan determined that import relief under section 201 of the Trade Act
of 1974 was not in the national interest. At the President’s direction, quantitative limitations
under voluntary restraint agreements (“VRAs”) for a five-year period ending September 30,
1989, were negotiated. In July 1989, the VRAs were extended for two and one half years until
March 31, 1992.

In 2001, the Commission determined that certain carbon and alloy steel, including hot-
rolled steel, was being imported into the United States in such increased quantities as to be a
substantial cause of serious injury to the domestic industry producing such articles, and
recommended additional duties on imports for a period of four years.* On March 5, 2002,
President George W. Bush announced the implementation of steel safeguard measures. Import
relief relating to hot-rolled steel consisted of an additional tariff for a period of three years and
one day (30 percent ad valorem on imports in the first year, 24 percent in the second year, and
18 percent in the third year)." Following receipt of the Commission’s mid-term monitoring
report in September 2003, and after seeking information from the U.S. Secretary of Commerce
and U.S. Secretary of Labor, President Bush determined that the effectiveness of the action

3 A more detailed description of such measures since 1980 appears in the staff report for the first
review of the orders on hot-rolled steel from Brazil, Japan, and Russia. Certain Hot-Rolled Flat-Rolled
Carbon-Quality Steel Products from Brazil, Japan, and Russia: Investigation Nos. 701-TA-384 and 731-TA-
806-808 (Review), USITC Publication 3767, April 2005, pp. I-9-I-10.

14 Steel; Import Investigations, 66 FR 67304, December 28, 2001.

1> presidential Proclamation 7529 of March 5, 2002, To Facilitate Positive Adjustment to Competition
from Imports of Certain Steel Products, 67 FR 10553, March 7, 2002. The President also instructed the
Secretaries of Commerce and the Treasury to establish a system of import licensing to facilitate steel
import monitoring. The safeguard measures were applied to imports of subject hot-rolled steel products
from all countries except Canada, Israel, Jordan, and Mexico, and developing countries that are
members of the World Trade Organization (WTO) whose share of total imports of a particular product
did not exceed 3 percent (provided that imports that are the product of all such countries with less than
3 percent import share collectively accounted for not more than 9 percent of total imports of the
product). 67 FR 10553, 10581. A number of specific hot-rolled steel products were excluded from
increased tariffs in implementing the safeguard measures, and the Administration continued to add
product exclusions while the increased tariffs remained in effect. See also 67 FR 16484 (April 5, 2002),
67 FR 46221 (July 12, 2002), 67 FR 56182 (August 30, 2002), and 68 FR 15494 (March 31, 2002).
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taken had been impaired by changed circumstances. Therefore, he terminated the U.S.
measure with respect to increased tariffs on December 4, 2003.°

Related Section 337 investigations

On May 26, 2016, U.S. Steel filed a request that the Commission institute an
investigation based on a complaint by U.S. Steel alleging violations of Section 337 of the Tariff
Act of 1930, as amended, regarding certain carbon and alloy steel products, including hot-rolled
steel products within the scope of this investigation, by several Chinese respondents. This
complaint alleged that the proposed respondents violated one or more of the following unfair
acts: (1) a conspiracy to fix prices and control output and export volumes; (2) the
misappropriation and use of U.S. Steel’s trade secrets; and (3) the false designation of origin or
manufacturer for purposes of evading duties. Under this complaint, U.S. Steel seeks a general
exclusion order, a limited exclusion order, and a permanent cease and desist order.”’

COMMERCE’S CRITICAL CIRCUMSTANCES DETERMINATIONS

On December 9, 2015 Commerce published a notice in the Federal Register of its
preliminary determinations on critical circumstances.”® On August 12, 2016 Commerce
published a notice in the Federal Register of its final determinations that critical circumstances
exist for imports of hot-rolled steel from certain producers and exporters from Brazil and Japan.
Commerce also determined that critical circumstances do not exist for imports of hot-rolled
steel from certain producers and exporters from Australia and the Netherlands.'® Commerce’s
final affirmative and negative critical circumstances findings are summarized in table I-3.

'® presidential Proclamation 7741 of December 4, 2003, To Provide for the Termination of Action
Taken With Regard to Imports of Certain Steel Products, 68 FR 68483, December 8, 2003. Import
licensing, however, remained in place through March 21, 2005, and continues in modified form at this
time.

7 https://www.usitc.gov/press room/news_release/2016/er052611602.htm, retrieved on June 1,
2016.

8 Antidumping Duty Investigations of Certain Hot-Rolled Steel Flat Products from Australia, Brazil
Japan, and the Netherlands and Countervailing Duty Investigation of Certain Hot-Rolled Steel Flat
Products from Brazil: Preliminary Determinations of Critical Circumstances, 80 FR 76444, December 9,
2015.

19 Certain Hot-Rolled Steel Flat Products from Australia: Final Determination of Sales at Less Than Fair
Value, 81 FR 53406, August 12, 2016;

Certain Hot-Rolled Steel Flat Products from Brazil: Final Determination of Sales at Less Than Fair
Value and Final Affirmative Determination of Critical Circumstances, in Part, 81 FR 53424, August 12,
2016;

Certain Hot-Rolled Steel Flat Products from Japan: Final Determination of Sales at Less Than Fair
Value and Final Affirmative Determination of Critical Circumstances , 81 FR 53409, August 12, 2016;

(continued...)
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Table I-3
Hot-rolled steel:

Commerce’s final critical circumstances determinations

Companies receiving affirmative | Companies receiving negative
Commerce critical circumstances critical circumstances
Country case number determinations determinations
Australia A-602-809 None BlueScope
All other producers/exporters
Brazil A-351-845 Usinas Siderugicas de Minas Companhia Siderugica Nacional
Gerais S.A. (“USIMINAS") (“CSN") and All other
producers/exporters
Brazil C-351-846 CSN USIMINAS and All other
producers/exporters
Japan A-588-874 Nippon Steel & Sumikin Bussan JFE Steel Corporation/JFE Shaiji
Corporation/Nippon Steel & Trade Corporation
Sumitomo Metal Corporation
All other producers/exporters
The A-421-813 None Tata Netherlands
Netherlands All other producers/exporters

Source: Australia (81 FR 53406); Brazil (81 FR 53424); Brazil (81 FR 53416), Japan (81 FR 53410); the
Netherlands (81 FR 53421); August 12, 2016.

NATURE AND EXTENT OF SUBSIDIES AND SALES AT LTFV

Subsidies

On January 15, 2016, Commerce published a notice in the Federal Register of its
preliminary determinations of countervailable subsidies for producers and exporters of hot-

rolled steel from Brazil, Korea, and Turkey.20 On August 12, 2016, Commerce published a notice
in the Federal Register of its final determinations of countervailable subsidies for producers and
exporters of hot-rolled steel from Brazil, Korea, and Turkey.?! Table I-4 presents these findings.

(...continued)

Certain Hot-Rolled Steel Flat Products from the Netherlands: Final Determination of Sales at Less Than
Fair Value and Final Negative Determination of Critical Circumstances 81 FR 53421, August 12, 2016;

Certain Hot-Rolled Steel Flat Products from Brazil: Final Affirmative CVD Determination and Final
Determination of Critical Circumstances, in Part, 81 FR 53416, August 12, 2016.

20 Certain Hot-Rolled Steel Flat Products from Brazil: Preliminary Affirmative Determination and
Alignment of Final Determination with Final Antidumping Duty Determination, 81 FR 2168, January 15,
2016. Certain Hot-Rolled Steel Flat Products from Korea: Preliminary Negative Determination and
Alignment of Final Determination with Final Antidumping Duty Determination, 81 FR 2172, January 15,
2016 and Certain Hot-Rolled Steel Flat Products from Turkey: Preliminary Negative Determination and
Alignment of Final Determination with Final Antidumping Duty Determination, 81 FR 2166, January 15,
2016.

2! Certain Hot-Rolled Steel Flat Products from Brazil: Final Affirmative CVD Determination and Final
Determination of Critical Circumstances, in Part, 81 FR 53416, August 12, 2016; Certain Hot-Rolled Steel

(continued...)
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Table I-4

Hot-rolled steel: Commerce’s subsidy determinations with respect to imports from Brazil, Korea,

and Turkey

Preliminary
countervailable subsidy

Final countervailable

Entity margin (percent) subsidy margin (percent)

Brazil

Companhia Siderurgica Nacional (CSN) 7.42 11.30

Usinas Siderurgicas de Minas Gerais SA

(Usiminas) 7.42 11.09

All others 7.42 11.20
Korea

POSCO and Daewoo International

Corporation 0.17" 57.04

Hyundai Steel Co., Ltd 0.63" 3.89

All others NA 3.89
Turkey

Colakoglu Dis Ticaret A.S. 0.38" 0.34"

Eregli Demir ve Celik Fabrikalari T.A.S.

(Erdemir) 0.23" 6.01

All others NA 6.01
