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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation Nos. 701-TA-491-497 (Preliminary)

FROZEN WARMWATER SHRIMP FROM CHINA, ECUADOR, INDIA, INDONESIA, MALAYSIA,
THAILAND, AND VIETNAM

DETERMINATION

On the basis of the record" developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to section 703(a) of the Tariff Act of 1930
(19 U.S.C. § 1671b(a)) (the Act), that there is a reasonable indication that an industry in the United States is
materially injured by reason of imports from China, Ecuador, India, Indonesia, Malaysia, Thailand, and
Vietnam of frozen warmwater shrimp, provided for in subheadings 0306.17.00, 1605.21.10 and 1605.29.10
of the Harmonized Tariff Schedule of the United States, that are alleged to be subsidized by the
Governments of China, Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam.?

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigations. The Commission will issue a final phase notice of
scheduling, which will be published in the Federal Register as provided in section 207.21 of the
Commission’s rules, upon notice from the Department of Commerce (Commerce) of affirmative
preliminary determinations in the investigations under section 703(b) of the Act, or, if the preliminary
determinations are negative, upon notice of affirmative final determinations in these investigations under
section 705(a) of the Act. Parties that filed entries of appearance in the preliminary phase of the
investigations need not enter a separate appearance for the final phase of the investigations. Industrial
users, and, if the merchandise under investigation is sold at the retail level, representative consumer
organizations have the right to appear as parties in Commission antidumping and countervailing duty
investigations. The Secretary will prepare a public service list containing the names and addresses of all
persons, or their representatives, who are parties to the investigations.

BACKGROUND

On December 28, 2012, a petition was filed with the Commission and Commerce by the Coalition
of Gulf Shrimp Industries, Biloxi, MS, alleging that an industry in the United States is materially injured or
threatened with material injury by reason of subsidized imports of frozen warmwater shrimp from China,
Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam. Accordingly, effective December 28, 2012,
the Commission instituted countervailing duty investigation Nos. 701-TA-491-497 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
January 4, 2013 (76 FR 764). The conference was held in Washington, DC, on January 18, 2013, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Commissioner Daniel R. Pearson voted in the negative.
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VIEWS OF THE COMMISSION

Based on the record in the preliminary phase of these investigations, we find that there is a
reasonable indication that an industry in the United States is materially injured by reason of imports of
frozen warmwater shrimp (“frozen shrimp”) from China, Ecuador, India, Indonesia, Malaysia, Thailand,
and Vietnam that are allegedly subsidized.*

l. THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary countervailing duty determinations requires the Commission to
determine, based upon the information available at the time of the preliminary determinations, whether
there is a reasonable indication that a domestic industry is materially injured or threatened with material
injury, or that the establishment of an industry is materially retarded, by reason of the allegedly unfairly
traded imports.? In applying this standard, the Commission weighs the evidence before it and determines
whether (1) the record as a whole contains clear and convincing evidence that there is no material injury
or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a final
investigation.™

1. BACKGROUND

The petitions in these investigations were filed on December 28, 2012 by the Coalition of Gulf
Shrimp Industries (“Coalition” or “Petitioner”), a trade association whose members are processors of
frozen warmwater shrimp in the United States. Members of the Coalition appeared at the staff
conference, and the Coalition submitted a postconference brief. A second domestic producer group, the
Ad Hoc Shrimp Industry Committee (“AHSIC”), consists of several hundred businesses operating within
the U.S. domestic shrimp industry, the great majority of which are shrimp fishermen. AHSIC takes no
position on the petitions but filed a postconference brief.*

Five respondent groups participated in the conference and submitted postconference briefs.
Respondents consist of (1) the National Chamber of Aquaculture (“Ecuador Respondent”), the trade
association of Ecuador’s shrimp processors; (2) the Seafood Exports Association of India, an association
of foreign manufacturers and exporters of subject merchandise and the Government of India through the
Marine Products Export Development Authority of India (collectively, “Indian Respondents”); (3) the
Government of Indonesia and the Indonesian Fishery Product Processing & Marketing Association and its
individual members (collectively, “Indonesian Respondents™); (4) a group of five Thai producers and
exporters of frozen warmwater shrimp (Marine Gold Products Ltd.; Pakfood Public Co., Ltd.; Thai Royal
Frozen Food Co., Ltd.; Thai Union Frozen Products Public Co., Ltd.; and Thai Union Seafood Co., Ltd.)
and two U.S. importers of subject merchandise (Eastern Fish Co. and Tri-Union Frozen Products, Inc.)
(collectively, “Thai Respondents™); and (5) a group of six Thai producers and exporters of frozen
warmwater shrimp (Andaman Seafood Co., Ltd.; Chanthaburi Frozen Food Co., Ltd.; Chanthaburi

! Commissioner Daniel R. Pearson determines that there is not a reasonable indication that an industry in the
United States is materially injured or threatened with material injury by reason of imports of frozen warmwater
shrimp from China, Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam that are allegedly subsidized. See
Dissenting Views of Commissioner Daniel R. Pearson. He joins sections I-V1.B.2 and VI1.B.4 of these Views.

219 U.S.C. § 1673b(a) (2000); see also American Lamb Co. v. United States, 785 F.2d 994, 1001-04 (Fed. Cir.
1986); Aristech Chem. Corp. v. United States, 20 CIT 353, 354-55 (1996).

3 American Lamb Co., 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543
(Fed. Cir. 1994).

4 AHSIC’s Postconference Brief at 1.




Seafoods Co., Ltd.; Phatthana Seafood Co., Ltd.; Phatthana Frozen Food Co., Ltd.; and Sea Wealth
Frozen Food Co., Ltd.) and a U.S. importer, Rubicon Resources, LLC (collectively, “Rubicon Group”).®

In these investigations, U.S. industry data are based on the guestionnaire responses of 38 U.S.
processors of frozen shrimp accounting for 83.8 percent of U.S. production of frozen warmwater shrimp
in 2011.° U.S. import data are based on official Commerce import statistics and questionnaire responses
from 46 U.S. importers accounting for 55.5 percent of total subject imports.” The Commission received
responses to its questionnaires from 114 foreign producers of subject merchandise.?

I, DOMESTIC LIKE PRODUCT
A. In General

In determining whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of imports of the subject merchandise, the
Commission first defines the “domestic like product” and the “industry.™ Section 771(4)(A) of the Tariff
Act of 1930, as amended (“the Act™), defines the relevant domestic industry as the “producers as a whole
of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.” In turn, the Tariff Act
defines “domestic like product” as “a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation ....”*

The decision regarding the appropriate domestic like product in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.*> No single factor is dispositive, and the Commission

® No respondent entities with interests in imports or exports from China, Malaysia or Vietnam appeared at the
conference or submitted postconference briefs.

® Confidential Staff Report, Memorandum INV-LL-013 (Feb. 4, 2013) as revised by Memorandum INV-LL-014
(Feb. 5, 2013), (“CR”) at 111-1 and Public Staff Report (“PR”) at I11-1. U.S. production is based on live (head-on
shell-on) weight. The Commission received responses from 58 firms but only 38 U.S. processors provided usable
quantitative data.

"CR/PR at IV-1. These U.S. importers also account for 52.9 percent of total imports from China, 48.1 percent of
total imports from Ecuador, 51.7 percent of total imports from India, 64.7 percent of total imports from Indonesia,
43.5 percent of total imports from Malaysia, 61.5 percent of total imports from Thailand, and 43.1 percent of total
imports from Vietnam in 2011. Id.

8 CR/PR at VII-1. The foreign producer questionnaires are from three producers/exporters in China accounting
for approximately *** of subject imports from China as reported in official Commerce statistics in 2011; nine
producers/exporters in Ecuador accounting for approximately 58.4 percent of subject imports from Ecuador in 2011;
28 producers/exporters in India accounting for approximately 85.3 percent of subject imports from India in 2011; 15
producers/exporters in Indonesia accounting for approximately 77.5 percent of subject imports from Indonesia in
2011; three producers/exporters in Malaysia accounting for approximately *** of subject imports from Malaysia in
2011; 28 producers/exporters in Thailand accounting for approximately 88.2 percent of subject imports from
Thailand in 2011; and 28 producers/exporters in Vietnam accounting for approximately 41.0 percent of subject
imports from Vietnam in 2011. CR at VII-2 and VII-6; PR at VI1I-1, VII-3, VII-4 and VII-5.

919 U.S.C. § 1677(4)(A).
1019 U.S.C. § 1677(4)(A).
1119 U.S.C. § 1677(10).

12 See, e.q., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v. Department of
Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455
(continued...)




may consider other factors it deems relevant based on the facts of a particular investigation.** The
Commission looks for clear dividing lines among possible like products and disregards minor variations.**
Although the Commission must accept Commerce’s determination as to the scope of the imported
merchandise that is subsidized or sold at less than fair value,*® the Commission determines what domestic
product is like the imported articles Commerce has identified.'®

B. Product Description

In its notice of initiation, Commerce defined the imported merchandise within the scope of these
investigations as follows:

The scope of these investigations is certain frozen warmwater shrimp and
prawns, whether wild-caught (ocean harvested) or farm-raised (produced by aquaculture),
head-on or head-off, shell-on or peeled, tail-on or tail-off, deveined or not deveined,
cooked or raw, or otherwise processed in frozen form, regardless of size.

The frozen warmwater shrimp and prawn products included in the scope,
regardless of definitions in the Harmonized Tariff Schedule of the United States
(“HTSUS™), are products which are processed from warmwater shrimp and prawns
through freezing and which are sold in any count size.

The products described above may be processed from any species of warmwater
shrimp and prawns. Warmwater shrimp and prawns are generally classified in, but are
not limited to, the Penaeidae family. Some examples of the farmed and wild-caught
warmwater species include, but are not limited to, whiteleg shrimp (Penaeus vannemei),
banana prawn (Penaeus merguiensis), fleshy prawn (Penaeus chinensis), giant river
prawn (Macrobrachium rosenbergii), giant tiger prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern brown shrimp (Penaeus subtilis), southern pink
shrimp (Penaeus notialis), southern rough shrimp (Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue shrimp (Penaeus stylirostris), western white
shrimp (Penaeus occidentalis), and Indian white prawn (Penaeus indicus).

12 H
(...continued)
(1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991) (“every like product determination “must be made on the particular record at issue’ and the ‘unique facts
of each case’”).

¥ See, e.q., S. Rep. No. 96-249 at 90-91 (1979).

4 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

15 See, e.q9., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the
class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

!¢ Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Cleo, 501 F.3d at 1298
n.1 (“Commerce’s {scope} finding does not control the Commission’s {like product} determination.”); Torrington,
747 F. Supp. at 748-52 (affirming the Commission’s determination defining six like products in investigations in
which Commerce found five classes or kinds).




Frozen shrimp and prawns that are packed with marinade, spices or sauce are
included in the scope. In addition, food preparations (including dusted shrimp), which
are not “prepared meals,” that contain more than 20 percent by weight of shrimp or
prawn are also included in the scope.

Excluded from the scope are: (1) Breaded shrimp and prawns; (2) shrimp and
prawns generally classified in the Pandalidae family and commonly referred to as
coldwater shrimp, in any state of processing; (3) fresh shrimp and prawns whether
shell-on or peeled; (4) shrimp and prawns in prepared meals; (5) dried shrimp and
prawns; (6) canned warmwater shrimp and prawns; and (7) certain “battered shrimp” (see
below).

“Battered shrimp” is a shrimp-based product: (1) That is produced from fresh (or
thawed-from-frozen) and peeled shrimp; (2) to which a “dusting” layer of rice or wheat flour of at
least 95 percent purity has been applied; (3) with the entire surface of the shrimp flesh thoroughly
and evenly coated with the flour; (4) with the nonshrimp content of the end product constituting
between four and 10 percent of the product's total weight after being dusted, but prior to being
frozen; and (5) that is subjected to individually quick frozen (“1QF”) freezing immediately after
application of the dusting layer. When dusted in accordance with the definition of dusting above,
the battered shrimp product is also coated with a wet viscous layer containing egg and/or milk,
and par-fried."’

The scope of investigation is virtually identical to that in the prior investigations and reviews regarding
frozen warmwater shrimp.*®

The Commission has previously conducted antidumping duty investigations and reviews of
frozen shrimp. In the 2004 antidumping duty investigations on warmwater shrimp, the Commission
determined, as proposed by the domestic producers, that the domestic like product should be defined to
include fresh warmwater shrimp, an item excluded from the scope. Using the “semifinished products”
like product analysis, the Commission found that fresh shrimp should be included in the domestic like
product because fresh shrimp was overwhelmingly used as an input in the production of the frozen
product, the shrimp was overwhelmingly sold in a processed form, and the initial stages of processing did
not significantly change the physical characteristics and uses of the product and appeared to add at most
moderate value to the product.”® Consequently, the domestic like product on which the Commission

17 Certain Frozen Warmwater Shrimp from the People’s Republic of China, Ecuador, India, Indonesia, Malaysia,
Thailand, and the Socialist Republic of Vietnam: Initiation of Countervailing Duty Investigations, 78 Fed. Reg.
5416, 5420-21 (Dep’t of Commerce Jan. 25, 2013) (footnotes omitted).

18 Specifically, the scope in these investigations is substantively the same as that in the most recent five-year
reviews, with the exception that one scope exclusion in the five-year reviews (for a product called Lee Kum Kee
shrimp sauce) is not repeated in the current scope definition. See Certain Frozen Warmwater Shrimp and Prawns
from Brazil, China, India, Thailand, and Vietnam, Inv. Nos. 731-TA-1063, 1064, 1066-1068 (Review), USITC Pub.
4221 at 5 (March 2011) (“2011 Review Determinations™). “Dusted shrimp,” which is included in the scope in these
investigations and also was included in the scope of the five-year reviews, was not within the scope of the
Commission’s original antidumping duty investigations. Further, canned shrimp was within the scope in the original
investigations, but the Commission defined it as a separate domestic like product and made negative or negligible
import determinations for canned shrimp from all countries subject to the original investigations. See Certain Frozen
or Canned Warmwater Shrimp and Prawns from Brazil, China, Ecuador, India, Thailand, and Vietnam, Inv. Nos.
731-TA-1063-1068 (Final), USITC Pub. 3748 at 4-5 and 8-11 (Jan. 2005) (“Antidumping Duty Final
Determination”).

19 Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China, Ecuador, India, Thailand, and
Vietnam, Inv. Nos. 731-TA-1063-1068 (Preliminary), USITC Pub. 3672 at 14-15 (Feb. 2004) (“2004 Preliminary
(continued...)




reached affirmative determinations in the antidumping duty investigations and subsequent five-year
reviews consisted of both fresh warmwater shrimp and the frozen warmwater shrimp products described
in the scope.?®

C. Parties’ Arguments

Petitioner proposes defining the domestic like product as certain frozen warmwater shrimp
produced in the United States and not including fresh shrimp and brine-frozen shrimp in the domestic like
product.?* Petitioner asks the Commission not to apply the semifinished product analysis in this case,
which is contrary to the position taken by petitioning domestic industry groups in prior proceedings
concerning essentially the same scope of merchandise. Yet, Petitioner acknowledges that its request “is
not based on a change in the facts that are traditionally examined under the five factors of the analysis.”?
According to Petitioner, application of the semifinished product analysis here “would effectively require
the U.S. shrimp processing industry to demonstrate injury both to itself and to the U.S. shrimp fishing
industry, which would contravene Congressional intent.”? Domestic interested party AHSIC, comprised
primarily of shrimp fishermen, contends that the Commission should define the domestic like product to
encompass both fresh warmwater shrimp and those frozen articles described in the scope definition. It
maintains that the record of these reviews does not provide any basis to adopt a different like product
definition than was used in the prior investigations and reviews.* Respondents also argue that the
domestic like product should include fresh warmwater shrimp as it has in the prior investigations and
reviews.?

19 (...continued)
Determinations™); Antidumping Duty Final Determination, USITC Pub. 3748 at 6 (Jan. 2005).

20 See generally 2011 Review Determinations, USITC Pub. 4221 at 6.
21 petition at 1-2; Petitioner’s Postconference Brief at 6 and Staff Question 3 at 1.
22 petitioner’s Postconference Brief, Staff Question 4 at 1; Conf. Tr. at 66.

2% petitioner’s Postconference Brief, Staff Question 4 at 1; Conf. Tr. at 66. In arguing that the expanded domestic
like product and corresponding inclusion of the shrimp fishermen in the domestic industry would contravene
Congressional intent, Petitioner refers to the legislative history regarding the statutory agricultural provision, 19
U.S.C. § 1677(4)(E). The agricultural provision permits the inclusion of upstream raw agricultural growers or
producers in the domestic industry in certain investigations involving a processed agriculture product produced from
any raw agricultural product, so as not to “preclude the possibility of appropriate sectors of U.S. agriculture from
obtaining relief from unfairly traded imports of processed agricultural products.” H.R. Rep. No. 100-40, pt. 2 at 111
(1987). Petitioner, however, uses the legislative intent to include upstream growers in the domestic industry to
justify what appears to be a different and contrary proposition — that it should not have “to bear the additional burden
of demonstrating injury or threat of injury to its suppliers....” Petitioner’s Postconference Brief, Staff Question 4 at
1-2. We invite further arguments on this issue in any final-phase investigations. Petitioner’s argument is also
premised on the unsupported view that the Commission should not conduct a semifinished product analysis and
define an expanded domestic like product if Petitioner has not requested it. Petitioner’s Postconference Brief, Staff
Question 4 at 3-8. The Petitioner’s views on the appropriate definition of the domestic like product, however, do not
bind the Commission. Our determination is based on an objective analysis of the record facts. See Torrington, 747
F. Supp. at 748.

24 AHSIC’s Postconference Brief at 1-13.

% Ecuador Respondents’ Postconference Brief at 3; Indian Respondents’ Postconference Brief at 3; Indonesian
Respondents’ Postconference Brief at 2; Thai Respondents’ Postconference Brief at 4. Rubicon Group takes no
position on the domestic like product issue. Rubicon Group’s Postconference Brief at 4.

7



D. Analysis

As discussed below, we find a single domestic like product, encompassing both fresh warmwater
shrimp and the frozen warmwater shrimp described in the scope of the investigations.

The record in these investigations does not indicate that there have been any changes in the
product characteristics of either fresh or frozen warmwater shrimp since the prior investigations and
reviews.” Indeed, as previously stated, Petitioner acknowledges that the product characteristics have not
changed.?” Moreover, Petitioner does not argue that the factors the Commission would apply in its
semifinished product analysis support a domestic like product definition different from the one the
Commission has found in prior proceedings involving virtually the same scope of investigation. Rather, it
argues that the Commission should not apply the analysis because it would result in a definition of the
domestic industry that Petitioner does not prefer. Under the statute, however, the domestic industry
definition is not the starting point of the Commission’s analysis, but instead follows from the definition of
the domestic like product.?®

Moreover, Petitioner begins with the premise that the scope definition only includes frozen
shrimp that has been further processed and is suitable for commercial use or sale, and not shrimp that has
been frozen on board the fishing boats. Offshore shrimping vessels brine-freeze shrimp on board the boat
to temporarily preserve the shrimp while the boats are fishing. This permits the boats to make longer
offshore trips, perhaps lasting as long as several weeks.? Inshore shrimp boats place shrimp on ice or in
ice slush in vats during their shorter voyages, such that the shrimp arriving at the dock is fresh, i.e., never
frozen. Petitioner argues that the “forms [fresh shrimp and brine-frozen shrimp] of the shrimp processors
buy from boats and docks are completely different from the final processed product that U.S. processors
produce.” It relies on the FDA standard governing processed shrimp, which it contends “has excluded
onboard freezing from its definition of ‘processing’ because ‘freezing is an operation that is routinely
used onboard a harvest vessel in order to preserve the quality of the fish until it is landed for further
processing.””*

While frozen shrimp suitable for commercial use or sale may arguably be the stage at which all
subject imports enter the U.S. market and FDA standards applicable to processed shrimp may arguably
not apply to shrimp that is frozen on board vessels, the scope language in these investigations refers
simply to “frozen shrimp” without reference or limitation to any specific method of freezing or any stage
of processing at which the freezing must occur.®* The scope states as follows in relevant part:

The scope of these investigations is certain frozen warmwater shrimp and prawns,
whether wild-caught (ocean harvested) or farm-raised (produced by aquaculture), head-on or
head-off, shell-on or peeled, tail-on or tail-off, deveined or not deveined, cooked or raw, or
otherwise processed in frozen form, regardless of size.

% CR at I-11-16; PR at 1-10-13.

27 petitioner’s Postconference Brief, Staff Question 4 at 1; Conf. Tr. at 66.
%8 Compare 19 U.S.C. § 1677 (4)(A) with 19 U.S.C. § 1677 (10).

% petitioner’s Postconference Brief, Question 2 at 2 and Question 3 at 4.
% petitioner’s Postconference Brief, Question 2 at 1-5.

% Petitioner’ Postconference Brief, Question 2 at 2-3.

%2 We do not find the scope language in question to be ambiguous. Even if there were an ambiguity concerning
whether a given product is in or out of the scope, the Commission will decide the issue for purposes of its injury
determination, while still deferring to the language and intent of Commerce’s rulings. See generally e.g., Coated
Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Presses from China and Indonesia, Inv. Nos. 701-
TA-470-471 and 731-TA-1169-1170 (Final), USITC Pub. 4192 at 4-6 (Nov. 2010).
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The frozen warmwater shrimp and prawn products included in the scope,
regardless of definitions in the Harmonized Tariff Schedule of the United States
(“HTSUS™), are products which are processed from warmwater shrimp and prawns
through freezing and which are sold in any count size.*®

Moreover, in the original antidumping duty investigations, the Commission stated in its analysis of
whether to include fresh shrimp in the domestic like product that the scope of those investigations (which
is nearly identical to the current scope) included onboard frozen shrimp. In discussing separate markets,
the Commission stated as follows:

Separate Markets. There are separate markets for fresh and processed warmwater shrimp in the
sense that vessels sell their catch to a dock house or processor, while processors sell shrimp to
end users and distributors. However, this distinction may more properly be characterized as one
between harvested shrimp and processed shrimp than between “fresh” shrimp and processed
shrimp. Because warmwater shrimp is commonly frozen and deheaded on the vessel, the product
a vessel sells at the dock is not necessarily “fresh” shrimp.

Petitioner’s argument would have the effect of including some but not all shrimp fishermen in the
definition of the domestic industry. Since some of the shrimp sold at the dock is in fresh form (not in
scope) and some has already been brine-frozen (included in the scope),® those shrimp fishermen that
further process by freezing shrimp on board their vessels would produce the domestic like product and
thus would be included in the domestic industry under either Petitioner’s proposed domestic like product
definition or the one that the other parties advocate. Only under Petitioner’s proposal, however, would
the shrimp fishermen who sell only fresh warmwater shrimp not be included in the domestic industry.*

It is undisputed that the overwhelming majority of fresh shrimp is not sold as a “finished”
product, but is used as an input (as is onboard frozen shrimp) for further processing into frozen products
suitable for commercial use or sale. Consequently, fresh and processed shrimp are products at different
stages of the same production process. In light of this, we conclude that use of the “semifinished product”
like product analysis is appropriate to determine whether fresh shrimp should be included in the same like
product as the processed frozen shrimp products within the scope, as it was in prior Commission
proceedings concerning this product.’

% 78 Fed. Reg. 5416, 5420-21 (Jan. 25, 2013) (emphasis added).
3 USITC Pub. 3748 at 13-14.
% See CR at I-13; PR at 1-12; and Conf. Tr. at 70-72.

% The Commission may, when appropriate, include domestic articles in the domestic like product that are in
addition to those described in the scope. See, e.q., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir.
2002) (“The ITC may not modify the class or kind of imported merchandise examined by Commerce.”); Certain
Lined School Paper Supplies from China, India, and Indonesia, Inv. Nos. 701-TA-442-443 and 731-TA-1095-1097
(Final), USITC Pub. 3884 at 10-11(Sept. 2006); Professional Electric Cutting and Sanding/Grinding Tools from
Japan, Inv. No. 731-TA-571 (Final), USITC Pub. 2536 at 62 (July 1992), aff’d Makita Corp. v. United States, 974 F.
Supp. 770, 785 (CIT 1997) (affirming domestic like product definitions expanded beyond scope of professional tools
to also include consumer electric cutting and sanding/grinding tools); Torrington, 747 F. Supp. at 748-52 (affirming
Commission determination of six like products in investigations in which Commerce found five classes or kinds);
see also Cleo Inc. v. United States, 501 F.3d 1291, 1298, n.1 (Fed. Cir. 2007) (“Commerce’s [scope] finding does
not control the Commission’s [like product] determination™).

% In a semifinished product analysis, the Commission examines the following: (1) whether the upstream article is
dedicated to the production of the downstream article or has independent uses; (2) whether there are perceived to be
(continued...)




Petitioner concedes that the facts on the record of the current investigations are the same as the
facts in the prior proceedings. We agree that when the semifinished product analysis is applied to the
record in these investigations, it supports the findings the Commission made in the 2004 antidumping
duty investigations:®

. Dedication for Use. The vast majority of fresh warmwater shrimp undergoes further processing.
Petitioner has estimated that 95 percent of fresh warmwater shrimp is dedicated for processing.*
. Separate Markets. There are separate markets for harvested (whether fresh or brine-frozen)

shrimp and processed warmwater shrimp in the sense that vessels sell their catch to a dock house
or processor, while processors sell shrimp to end users and distributors. However, fresh shrimp
and shrimp frozen on the vessel are both sold at the dock.*°

. Differences in Physical Characteristics and Functions of the Upstream and Downstream Articles.
The processing of fresh and brine-frozen shrimp does not change the essential character or
functions of the upstream article.**

. Differences in Value. Based on shrimp input costs for domestic processors provided in the
petition, it is estimated that frozen processed shrimp has about a 20 to 25 percent higher value
than fresh and brine-frozen shrimp.*

. Extent of Processes Used to Transform Downstream Product into Upstream Product. The basic
processing needed to transform fresh shrimp to processed shrimp — freezing and deheading — can
be and is performed directly on the vessel. Processors use a variety of cleaning, weighing, and
sorting equipment, as well as blast freezers, to further process frozen, shell-on shrimp.*®

Conclusion. Based on the record in these preliminary phase investigations and on application of
the semifinished products like product analysis, we include fresh shrimp in the same domestic like
product as frozen shrimp, whether frozen on board a vessel or further processed suitable for commercial
use or sale. Fresh shrimp is overwhelmingly sold in a processed form, and the initial stages of processing
do not significantly change the physical characteristics and uses of the product and appear to add at most
moderate value to the product. Based on these factors, we define a single domestic like product

%7 (...continued)
separate markets for the upstream and downstream articles; (3) differences in the physical characteristics and
functions of the upstream and downstream articles; (4) differences in the costs or value of the vertically
differentiated articles; and (5) the significance and extent of the processes used to transform the upstream into the
downstream articles. E.g., Crystalline Silicon Photovoltaic Cells and Modules from China, Inv. Nos. 701-TA-481
and 731-TA-1190 (Preliminary), USITC Pub. 4295 at 10, n.47 (Dec. 2011); Drill Pipe and Drill Collars from China,
Inv. Nos. 701-TA-474 and 731-TA-1176 (Preliminary), USITC Pub. 4127 at 7 (Mar. 2010) (involving green tubes
and finished drill pipe); Live Swine from Canada, Inv. No. 731-TA-1076 (Final), USITC Pub. 3766 at 8, n.40 (Apr.
2005); Certain Frozen Fish Fillets from Vietnam, Inv. No. 731-TA-1012 (Preliminary), USITC Pub. 3533 at 7 (Aug.
2002).

% See 2004 Preliminary Determinations, USITC Pub. 3672 at 14-15 (2004).

% AHSIC’s Postconference Brief at 5, referring to Petitioner’s January 15, 2012 Submission to Commerce and
the USITC.

“ See generally CR at I-13-14; PR at 1-11-12.
“ See generally CR at I-14-15; PR at 1-12-13.

2 AHSIC’s Postconference Brief at 12, calculated from Petition at 1-33 and 1-45. In the 2004 preliminary
antidumping duty determination, the Commission found that the price the processor receives for a processed frozen
headless shell-on product is approximately 25 to 40 percent more than the price the vessel receives at the dock for
the same size shrimp product. USITC Pub. 3672 at 15.

3 See generally CR at 1-13-14; PR at I-11-12.
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encompassing both fresh warmwater shrimp and the frozen warmwater shrimp described in the scope
definition.

V. DOMESTIC INDUSTRY

The domestic industry is defined as the domestic “producers as a whole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”* In defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market.*

We must determine whether any producer of the domestic like product should be excluded from
the domestic industry pursuant to 19 U.S.C. § 1677(4)(B). Subsection 1677(4)(B) allows the
Commission, if appropriate circumstances exist, to exclude from the domestic industry producers that are
related to an exporter or importer of subject merchandise or which are themselves importers.* Exclusion
of such a producer is within the Commission’s discretion based upon the facts presented in each
investigation.*’

419 U.S.C. § 1677(4)(A).

5 In the prior antidumping duty investigations and reviews, the Commission found that processing activities such
as deheading, grading, machine peeling, deveining, and cooking were all sufficient activities to constitute domestic
production because these operations typically each required specialized equipment and added more value to the
process than any preceding stage. By contrast, the Commission found that marinating and skewering did not
constitute domestic production because they involved no specialized equipment and added relatively modest value to
the processed shrimp product. Finally, the Commission found that breading could not constitute domestic
production activity because breaded shrimp was not part of the domestic like product in the prior antidumping duty
investigations and reviews. Antidumping Duty Final Determinations, USITC Pub. 3748 at 12-13; 2011 Review
Determinations, USITC Pub. 4221 at 8-9. The record does not indicate any change in the nature of shrimp
processing since the time of the antidumping duty investigations and reviews. CR at I-14-16; PR at 1-12-13.
Petitioner agrees with the findings that the Commission made in the prior investigations and reviews, and
Respondents have not addressed the issue. Conf. Tr. at 77. Thus, we make the same findings as we did in the prior
antidumping duty investigations and reviews concerning what shrimp processing activities constitute domestic
production. Based on these findings, we find that all responding firms engage in sufficient production-related
activities to be considered domestic producers.

19 U.S.C. § 1677(4)(B).

4" The primary factors the Commission has examined in deciding whether appropriate circumstances exist to
exclude a related party include the following: (1) the percentage of domestic production attributable to the importing
producer; (2) the reason the U.S. producer has decided to import the product subject to investigation, i.e., whether
the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue
production and compete in the U.S. market; and (3) the position of the related producer vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See,
e.q., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992), aff’d mem., 991 F.2d 809 (Fed. Cir.
1993). The Commission has also considered the ratio of import shipments to U.S. production for related producers
and whether the primary interest of the related producer lies in domestic production or importation. These latter two
considerations were cited as appropriate factors in Allied Mineral Products, Inc. v. United States, 28 CIT 1861, 1865
(2004) (“The most significant factor considered by the Commission in making the ‘appropriate circumstances’
determination is whether the domestic producer accrued a substantial benefit from its importation of the subject
merchandise.”); USEC, Inc. v. United States, 132 F. Supp. 2d 1, 12 (Ct. Int’l Trade 2001) (“the provision’s purpose
is to exclude from the industry headcount domestic producers substantially benefitting from their relationships with
foreign exporters.”), aff’d, 34 Fed. Appx. 725 (Fed. Cir. 2002); S. Rep. No. 249, 96th Cong. 1st Sess. at 83 (1979)
(“where a U.S. producer is related to a foreign exporter and the foreign exporter directs his exports to the United

(continued...)
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One U.S. processor, Tampa Bay Fisheries, imported frozen shrimp directly from subject countries
during the period of investigation.*® As such, it is a related party as defined by the statute.* We find that
appropriate circumstances do not exist, however, to exclude Tampa Bay Fisheries from the domestic
industry.>

Tampa Bay Fisheries is the *** responding domestic processor, accounting for *** of the
domestic industry’s shipments in 2011.>* Its imports of subject merchandise were relatively *** as a
share of its domestic production during the period of investigation. Tampa Bay Fisheries’ domestic
production *** in 2011.%% Its imports of subject merchandise, which were primarily from China and
Indonesia, *** in 2011.% Its annual ratios of subject imports to production *** in 2011.>* Tampa Bay
Fisheries stated at the staff conference that the domestic suppliers cannot provide the amount of shrimp
that it needs or generally supply the peeled shrimp which is required by its customers.> Tampa Bay
Fisheries *** the petitions.® Relative to the overall operating income margin for reporting domestic

47 (...continued)
States so as not to compete with his related U.S. producer, this should be a case where the ITC would not consider
the related U.S. producer to be a part of the domestic industry™).

“8 CR at I11-10 and Table I11-9; PR at I11-9 and Table I11-9. Tampa Bay Fisheries is a production company that,
along with its sister companies, is part of one of the largest private-owned shrimp importing and processing groups
in the United States. CR at I11-10; PR at I11-9.

“9 Fourteen other U.S. processors did not import subject merchandise directly, but did purchase such merchandise.
CR/PR at Table 111-9. The Commission has previously concluded that a purchaser may be treated as a related party
if it controls large volumes of subject imports. The Commission has found such control to exist when the domestic
producer was responsible for a predominant proportion of an importer’s purchases and these purchases were
substantial. See, e.g., Foundry Coke from China, Inv. No. 731-TA-891 (Final), USITC Pub. 3449 at 8-9 (Sept.
2001). Most of the processors that purchased subject merchandise did so in small amounts. Although total annual
imports from subject sources were at least 894 million pounds during each year of the period of investigation,
CR/PR at Table V-2, only one of these 14 processors purchased as much as two million pounds of imports in a
calendar year. *** purchased *** in 2009 and 2010, but only *** in 2011. CR at Table I11-9. The record
consequently indicates that neither *** nor any of the other 13 processors is responsible for a predominant portion of
any importer’s purchases. Accordingly, we find that none of the processors that purchased subject merchandise
warrants treatment as a related party.

% No party has addressed the related party issue.
' CR/PR at Table I11-2.
52 CR/PR at Table 111-9.

58 CR/PR at Tables 111-9 and 1V-1. Tampa Bay Fisheries also purchased subject imports throughout the period:
*** in interim 2012. CR/PR at Table I11-9. Its purchases in 2011 represented about *** of total subject imports in
that year. CR/PR at Tables I11-9 and IV-2.

% CR/PR at Table I11-9.
% CR/PR at Table 111-9 n.4, and Conf. Tr. at 115-116.
% CR/PR at Table I11-2.
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processors during the period of investigation, Tampa Bay’s operating margin was ***.%" % %° |n view of
the foregoing, specifically its relatively small and declining ratio of subject imports to production, which
indicates its principal interest lies in domestic production, and the fact that no party has argued for its
exclusion from the domestic industry, we find that appropriate circumstances do not exist to exclude
Tampa Bay Fisheries as a related party for purposes of the preliminary phase of the investigations.

Accordingly, in light of the definition of the domestic like product and the foregoing analysis, we
define a single domestic industry encompassing all warmwater shrimp fishermen and processors of
warmwater shrimp.®

V. CUMULATION®

For purposes of evaluating the volume and effects for a determination of whether there is a
reasonable indication of material injury by reason of subject imports, section 771(7)(G)(i) of the Tariff
Act requires the Commission to cumulate subject imports from all countries as to which petitions were
filed and/or investigations self-initiated by Commerce on the same day, if such imports compete with
each other and with the domestic like product in the U.S. market.®? In assessing whether subject imports

" USITC auditor notes (preliminary phase), attachment A (processors included in financial results).

%8 Consistent with her practice in past investigations and reviews, Commissioner Aranoff does not rely on
individual-company operating income margins, which reflect a domestic producer’s financial operations related to
production of the domestic like product, in assessing whether a related party has benefitted from importation of
subject merchandise. Rather, she determines whether to exclude a related party based principally on its ratio of
subject imports to domestic production and whether its primary interests lie in domestic production or importation.

% For purposes of the preliminary phase of these investigations, Commissioner Pinkert does not rely upon any
related producer’s financial performance in determining whether there are appropriate circumstances to exclude it
from the domestic industry. In his view, the present record is not sufficient to link the producer’s profitability on its
U.S. operations to any specific benefit it derives from its related party status.

8 While there is limited U.S. farm production and no U.S. shrimp farming entities responded to the
Commission’s questionnaire, U.S. shrimp farm producers would also be included in the domestic industry. During
the period of investigation, farm-raised shrimp production accounted for 1.0 percent to 1.6 percent of domestic
production. Calculated from CR/PR at Table IV-4 (revised).

81 Negligibility under 19 U.S.C. § 1677(24) is not an issue in these investigations. The official import statistics
indicate that subject imports as a share of the volume of all such merchandise imported into the United States exceed
the requisite statutory negligibility thresholds. CR/PR at Table 1V-3. In the case of countervailing duty
investigations involving developing countries (as designated by the U.S. Trade Representative), the statute indicates
that the negligibility limits are 4 percent and 9 percent, rather than 3 percent and 7 percent applicable to other
imports. 19 U.S.C. § 1677 (24)(B). Ecuador, Malaysia and Thailand have been designated as developing countries,
and India and Indonesia have been designated as least developed countries by the U.S. Trade Representative. Thus,
imports from these five subject countries are subject to the 4 percent and 9 percent negligibility limits in these
investigations. 15 C.F.R. § 2013.1 (regarding negligible import standards for definition of “Developing Country”
under 19 U.S.C. § 1677(36)(A) and definition of “Least Developed Country” under 19 U.S.C. § 1677(36)(B)).

For the 12-month period of December 2011 to November 2012, imports from China and Vietnam (governed
by the 3 percent statutory negligible standard) accounted for 3.2 percent and 8.3 percent, respectively, of total
imports of frozen shrimp, as measured by quantity. CR/PR at Table IV-3. For the 12-month period of December
2011 to November 2012, imports from Ecuador, India, Indonesia, Malaysia, and Thailand (governed by the 4 percent
statutory negligible standard) accounted for 15.7 percent, 13.2 percent 15.2 percent, 4.4 percent, and 27.2 percent,
respectively, of total imports of frozen shrimp, as measured by quantity. CR/PR at Table IV-3. We therefore
conclude that subject imports from all seven countries are not negligible.

%19 U.S.C. § 1677(7)(G)(i).
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compete with each other and with the domestic like product, the Commission generally has considered
four factors:

(1) the degree of fungibility between subject imports from different countries and between
subject imports and the domestic like product, including consideration of specific
customer requirements and other quality-related questions;

(2) the presence of sales or offers to sell in the same geographic markets of subject
imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for subject imports

from different countries and the domestic like product; and

(4) whether the subject imports are simultaneously present in the market.®®

While no single factor is necessarily determinative, and the list of factors is not exclusive, these
factors are intended to provide the Commission with a framework for determining whether the subject
imports compete with each other and with the domestic like product.®* Only a “reasonable overlap” of
competition is required.®®

Petitioner contends that each of the four factors supports cumulation of imports from the seven
countries subject to these investigations.®® Respondents do not contest (and with the exception of the
Ecuador Respondent do not address) the issue of cumulation.®”

The threshold requirement for cumulation is satisfied because Petitioner filed the countervailing
duty petitions with respect to all seven countries on the same day, December 28, 2012.°% In addition,
none of the statutory exceptions to cumulation applies. As discussed below, we find a reasonable overlap
of competition among subject imports from all seven countries and between subject imports from each
source and the domestic like product.®

83 See Certain Cast-lron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-
278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (Ct.
Int’l Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

% See, e.0., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

® The Statement of Administrative Action to the Uruguay Round Agreements Act, H.R. Rep. No. 103-316
(1994) (“SAA”) expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Doc. No. 103-316, Vol. | at
848 (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int'l Trade 1988)), aff’d, 859 F.2d 915
(Fed. Cir. 1988); see Goss Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998)
(“cumulation does not require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52
(“Completely overlapping markets are not required.”).

% petitioner’s Postconference Brief at 10-13.

¢ The Ecuador Respondent indicates that for purposes of this preliminary phase only, it “does not oppose
cumulation. However, the Chamber reserves its right to contest cumulation of Ecuadorian imports in the final phase
if the Commerce Department finds countervailable subsidy margins (which we strongly doubt will happen).”
Ecuador Respondent’s Postconference Brief at 7. In addition, the Rubicon Group does not mention cumulation for
purposes of the Commission’s present material injury analysis, but explicitly assumes cumulation for purposes of the
Commission’s threat analysis in alleging that “[c]Jumulated subject imports do not threaten the domestic industry
with material injury.” Rubicon Group’s Postconference Brief at 21.

% CR/PR at I-1; see 19 U.S.C. § 1677(7)(G)(i).

% In the original antidumping duty investigations and subsequent five-year reviews involving subject imports
from four of the subject countries in these countervailing duty investigations (China, India, Thailand and Vietnam),
the Commission found a reasonable overlap of competition; the original investigations also included subject imports
from Ecuador. Specifically, the Commission found clear overlaps in channels of distribution and geographic

(continued...)

14



Fungibility. The record in these investigations indicates that there is a moderate degree of
substitutability between U.S.-produced frozen shrimp and that imported from subject countries.” Most
responding domestic processors reported that subject imports from all subject countries are “always” or
“frequently” used interchangeably with each other and with the domestic like product.” While most
responding importers reported that subject imports are “sometimes” or “frequently” used interchangeably
with each other and with the domestic like product, there also were a number of importers reporting the
subject imports and U.S. product are “never” interchangeable.” Factors cited as limiting
interchangeability include differences between wild-caught and farm-raised shrimp; species of shrimp;
size, flavor and texture of shrimp; type of processing; country of origin; and other factors.”” When asked
whether differences other than price are ever significant to purchasers in choosing between shrimp from
subject countries and from the United States, a plurality of responding domestic processors reported
“never.”™ Responding importers were divided on the question, with a plurality reporting that differences
other than price are “always” significant between the U.S. product and subject sources, but only
“sometimes” between subject sources.”

Geographic Overlap. Both U.S. producers and importers reported selling frozen shrimp to all
regions in the contiguous United States during the period of investigation.” Thus, frozen shrimp from all
sources served a nationwide market.

Channels of Distribution. Both the domestic like product and the subject imports are sold to
distributors, end users, and retail/institutional customers such as grocers and restaurants. While the
majority of domestically produced product and subject imports from China is sold to distributors and the
majority of subject imports from the other six countries is sold to retail/institutional customers, the share
to each channel of distribution has varied between countries and changed over the period of
investigation.”’

Simultaneous presence. During the period of investigation, subject imports from all seven
countries entered the United States in every month and the domestic industry reported selling in every
quarter.”® Therefore, frozen shrimp from all sources was simultaneously present in the U.S. market during
the period of investigation.

For the foregoing reasons, we cumulate subject imports from China, Ecuador, India, Indonesia,
Malaysia, Thailand, and Vietnam for purposes of our analysis of whether there is a reasonable indication
of material injury to the domestic industry by reason of subject imports.

8 (...continued)
presence and a general perception among market participants of at least some degree of interchangeability between
the domestic like product and the subject imports. Antidumping Duty Final Determinations, USITC Pub. 3748 at
19-21; 2011 Review Determinations, USITC Pub. 4221 at 15 and 16.

®CRat11-14; PR at 11-11.

™ CR/PR at Table 11-6.

2 CR/PR at Table 11-6.

CRat11-17; PR at 11-14.

™ CR/PR at Table I1-7.

> CR/PR at Table 11-7.

® CR at 11-3 and Table 11-2; PR at I1-3 and Table 11-2.

" CR/PR at Table I1-1.

® CR at IV-8-9; PR at IV-8; CR/PR at Tables V-1 to V-4,
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VI. REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF SUBJECT
IMPORTS

A. Legal Standard

In the preliminary phase of antidumping or countervailing duty investigations, the Commission
determines whether there is a reasonable indication that an industry in the United States is materially
injured or threatened with material injury by reason of the imports under investigation.” In making this
determination, the Commission must consider the volume of subject imports, their effect on prices for the
domestic like product, and their impact on domestic producers of the domestic like product, but only in
the context of U.S. production operations.®® The statute defines “material injury” as “harm which is not
inconsequential, immaterial, or unimportant.”®" In assessing whether there is a reasonable indication that
the domestic industry is materially injured by reason of subject imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.®? No single factor is
dispositive, and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”®®

Although the statute requires the Commission to determine whether there is a reasonable
indication that the domestic industry is “materially injured by reason of” unfairly traded imports,®* it does
not define the phrase “by reason of,” indicating that this aspect of the injury analysis is left to the
Commission’s reasonable exercise of its discretion.® In identifying a causal link, if any, between subject
imports and material injury to the domestic industry, the Commission examines the facts of record that
relate to the significance of the volume and price effects of the subject imports and any impact of those
imports on the condition of the domestic industry. This evaluation under the “by reason of” standard
must ensure that subject imports are more than a minimal or tangential cause of injury and that there is a
sufficient causal, not merely a temporal, nexus between subject imports and material injury.®

In many investigations, there are other economic factors at work, some or all of which may also
be having adverse effects on the domestic industry. Such economic factors might include nonsubject
imports; changes in technology, demand, or consumer tastes; competition among domestic producers; or

19 U.S.C. §§ 1671b(a), 1673b(a).

819 U.S.C. 8 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination,” but shall “identify each {such} factor ... {a}nd explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B).

819 U.S.C. § 1677(7)(A).

® 19 U.S.C. § 1677(7)(C)(iii).

819 U.S.C. § 1677(7)(C)(iii).

819 U.S.C. §§ 1671b(a), 1673b(a).

8 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute does not
‘compel the commissioners’ to employ {a particular methodology}.”), aff’q 944 F. Supp. 943, 951 (Ct. Int’l Trade
1996).

% The United States Court of Appeals for the Federal Circuit (“ Federal Circuit™), in addressing the causation
standard of the statute, observed that “{a}s long as its effects are not merely incidental, tangential, or trivial, the
foreign product sold at less than fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345
F.3d 1379, 1384 (Fed. Cir. 2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542
F.3d 867, 873 (Fed. Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d
716, 722 (Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred “by
reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm caused by
LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir. 2006); Taiwan
Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).
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management decisions by domestic producers. The legislative history explains that the Commission must
examine factors other than subject imports to ensure that it is not attributing injury from other factors to
the subject imports, thereby inflating an otherwise tangential cause of injury into one that satisfies the
statutory material injury threshold.?” In performing its examination, however, the Commission need not
isolate the injury caused by other factors from injury caused by unfairly traded imports.®® Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury or
contemplate that injury from unfairly traded imports be weighed against other factors, such as nonsubject
imports, which may be contributing to overall injury to an industry.® It is clear that the existence of
injury caused by other factors does not compel a negative determination.®

Assessment of whether material injury to the domestic industry is “by reason of” subject imports
“does not require the Commission to address the causation issue in any particular way,” as long as “the
injury to the domestic industry can reasonably be attributed to the subject imports” and the Commission
“ensure{s} that it is not attributing injury from other sources to the subject imports.” ®* Indeed, the

8 SAA at 851-52 (1994) (“{T}he Commission must examine other factors to ensure that it is not attributing
injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the Commission “will consider
information which indicates that harm is caused by factors other than less-than-fair-value imports.”); H.R. Rep.
96-317 at 47 (1979) (“in examining the overall injury being experienced by a domestic industry, the ITC will take
into account evidence presented to it which demonstrates that the harm attributed by the petitioner to the subsidized
or dumped imports is attributable to such other factors;” those factors include “the volume and prices of
nonsubsidized imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers, developments in
technology and the export performance and productivity of the domestic industry”); accord Mittal Steel, 542 F.3d at
877.

% SAA at 851-52 (“{T}he Commission need not isolate the injury caused by other factors from injury caused by
unfair imports.”); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001) (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... . Rather, the
Commission must examine other factors to ensure that it is not attributing injury from other sources to the subject
imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha de Chile AG v. United States, 180
F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not required to isolate the effects of subject
imports from other factors contributing to injury” or make “bright-line distinctions” between the effects of subject
imports and other causes.); see also Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928
(Remand), USITC Pub. 3658 at 100-01 (Dec. 2003) (Commission recognized that “{i}f an alleged other factor is
found not to have or threaten to have injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,’
then there is nothing to further examine regarding attribution to injury™), citing Gerald Metals, Inc. v. United States,
132 F.3d 716, 722 (Fed. Cir. 1997) (the statute “does not suggest that an importer of LTFV goods can escape
countervailing duties by finding some tangential or minor cause unrelated to the LTFV goods that contributed to the
harmful effects on domestic market prices.”).

8 S, Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

% See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under the statute
requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the sole or principal cause of
injury.”).

° Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an affirmative
determination unless it finds that a domestic industry is materially injured ‘by reason of’ subject imports, the
Commission is not required to follow a single methodology for making that determination ... . {and has} broad
discretion with respect to its choice of methodology.”) citing United States Steel Group v. United States, 96 F.3d
1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75.

%2 Commissioner Pinkert does not join this paragraph or the following three paragraphs. He points out that the
Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal Steel, held that the Commission is required, in certain
circumstances when considering present material injury, to undertake a particular kind of analysis of nonsubject

(continued...)
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Federal Circuit has examined and affirmed various Commission methodologies and has disavowed “rigid
adherence to a specific formula.”*

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved cases
where the relevant “other factor” was the presence in the market of significant volumes of price-
competitive nonsubject imports. The Commission interpreted the Federal Circuit’s guidance in Bratsk as
requiring it to apply a particular additional methodology following its finding of material injury in cases
involving commodity products and a significant market presence of price-competitive nonsubject
imports.” The additional “replacement/benefit” test looked at whether nonsubject imports might have
replaced subject imports without any benefit to the U.S. industry. The Commission applied that specific
additional test in subsequent cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad
and Tobago determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and makes clear
that the Federal Circuit does not require the Commission to apply an additional test nor any one specific
methodology; instead, the court requires the Commission to have “evidence in the record ‘to show that
the harm occurred ‘by reason of” the LTFV imports,”” and requires that the Commission not attribute
injury from nonsubject imports or other factors to subject imports.*® Accordingly, we do not consider
ourselves required to apply the replacement/benefit test that was included in Commission opinions
subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases involving
commodity products where price-competitive nonsubject imports are a significant factor in the U.S.
market, the Court will require the Commission to give full consideration, with adequate explanation, to
non-attribution issues when it performs its causation analysis.

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial evidence
standard. Congress has delegated this factual finding to the Commission because of the agency’s
institutional expertise in resolving injury issues.®

% (...continued)

imports, albeit without reliance on presumptions or rigid formulas. Mittal Steel explains as follows:
What Bratsk held is that “where commaodity products are at issue and fairly traded, price-competitive,
nonsubject imports are in the market,” the Commission would not fulfill its obligation to consider an
important aspect of the problem if it failed to consider whether nonsubject or non-LTFV imports would
have replaced LTFV subject imports during the period of investigation without a continuing benefit to the
domestic industry. 444 F.3d at 1369. Under those circumstances, Bratsk requires the Commission to
consider whether replacement of the LTFV subject imports might have occurred during the period of
investigation, and it requires the Commission to provide an explanation of its conclusion with respect to
that factor.

542 F.3d at 878.

% Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel, 542 F.3d at
879 (“Bratsk did not read into the antidumping statute a Procrustean formula for determining whether a domestic
injury was ‘by reason’ of subject imports.”).

% Mittal Steel, 542 F.3d at 875-79.

% Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2 (recognizing the
Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-attribution analysis).

% Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96 F.3d at 1357;
S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex and difficult, and is a
matter for the judgment of the ITC.”).
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B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is a reasonable
indication of material injury by reason of cumulated subject imports from China, Ecuador, India,
Indonesia, Malaysia, Thailand, and Vietnam.

1. Demand Conditions

Apparent U.S. consumption of warmwater shrimp fluctuated within a relatively narrow range
during the period of investigation. Apparent U.S. consumption was 1.28 billion pounds in 2009, declined
to 1.25 billion pounds in 2010, and increased to 1.30 billion pounds in 2011.°” Apparent U.S.
consumption of *** during January-August 2012 was less than the 776 million pounds during January-
August 2011.%

As was the case in the prior investigations and reviews, warmwater shrimp continues to be used
principally in meal preparations. Demand for the product comes from retail sellers of both prepared and
unprepared warmwater shrimp, such as grocers and restaurants.”® The market tendency is for large shrimp
(less than 36 per pound, heads-off, shell-on basis) to be sold raw and frozen to restaurants, hotels, and
other food institutions; for small to medium shrimp (36-60 per pound) to be breaded, canned or sold at
retail (e.q., supermarkets); and for extra small (61 to 70 per pound) and tiny shrimp (more than 70 per
pound) to be used by canners, dryers, and producers of specialty products.*® Between 2009 and 2011,
U.S. consumption of shrimp per capita ranged from 4.0 pounds to 4.2 pounds.'*

Domestic processors’ and U.S. importers’ perceptions of changes in U.S. demand during the
period of investigation were mixed.’® As previously stated, apparent U.S. consumption fluctuated from
year to year, but was basically stable from 2009 to 2011. Firms reported that the demand for frozen
shrimp declined because of the recession and the April 20, 2010 “Deepwater Horizon” incident in the
Gulf of Mexico (the “Gulf Oil Spill”"),"* while increased demand was driven by the reported health
benefits of eating seafood/shrimp (a low-fat food).'*

% CRI/PR at Table IV-5 (revised).

% CR/PR at Table IV-5 (revised). Because NOAA Fisheries Service data on domestic shipments are available
only through August 2012, partial year data on apparent U.S. consumption and market share have been calculated on
a January-August basis. See CR/PR at Tables 1V-4 and 1V-5, as revised in INV-LL-014 (Feb. 5, 2013). By contrast,
interim period data collected in the Commission questionnaires are reported on a January-September basis.

® CRat I1-11; PR at 11-9. In the prior antidumping duty investigations, it was estimated that 80 percent of shrimp
in the U.S. market are bought by restaurants. CR at I-13; PR at I-11.

10 CRatI-12; PR at I-11.
I CR at I-12; PR at I-11.

102 CR/PR at Table I1-4; Petitioner’s Postconference Brief at 14-16; Ecuador Respondents’ Postconference Brief
at 9, 10, 18 and Exhibit 5; Rubicon Group’s Postconference Brief at 10-11.

103 Respondents argue that demand for domestic shrimp continues to be affected by oil-spill related concerns.
See, e.0., Indonesian Respondents’ Postconference Brief at 28-30.

1% CR at 11-12; PR at 11-9.
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2. Supply Conditions

Domestically produced shrimp is overwhelmingly wild-caught (ocean-harvested).!® Harvesting
takes place in the waters of the Gulf of Mexico and off the Atlantic Coast from the Carolinas to Florida.*®
In the United States, the main fishing season is from May to December, with different times of the year
better for different species of shrimp.*” During the off season (roughly January through April), fishermen
make repairs and upgrades, and U.S. processors make sales from inventory. Historically, prices have
been higher when the supply of both fresh and frozen shrimp is lower, such as in the off season.'%
Phenomena that affect the waters in which shrimp is harvested and in the coastal areas where fishing
boats are docked and processing plants are located will also affect the supply of the domestic like product.
Processors reported that hurricanes and other weather-related problems, pollution-caused diseases, and
“plack gill” disease affected the shrimp harvest and consequently the supply of frozen shrimp.*®
Additionally, areas in the Gulf were closed to fishing for various periods of time in 2010 because of the
Gulf Qil Spill; most U.S. processors said the spill both reduced supply and undermined demand, while
British Petroleum (“BP)’s willingness to pay for losses and its hiring of boats for the clean-up effort
reduced the number of boats engaged in shrimping.**

Petitioner acknowledges that the domestic industry cannot harvest sufficient shrimp to satisfy
U.S. demand.**! Indeed, during the period of investigation, the domestic industry supplied between 9.6
percent and 12.5 percent of apparent U.S. consumption on an annual basis.**?> That is substantially less
than the share supplied by subject imports and slightly less than the share supplied by nonsubject
imports. '3

Shrimp imported from subject sources is generally farm-raised; shrimp of many different species
can be farmed, and shrimp farms generally are designed principally to produce shrimp for export.***

105 CR at I1-1 and 11-8; PR at I1-1 and 11-6.
106 CR/PR at 11-3.

W7 CR at 11-5; PR at 11-4.

18 CR at 11-5-6; PR at 11-4-5.

19 CR at 11-8; PR at 11-6.

10 CR at 11-8; PR at 11-6. In the prior antidumping duty reviews, there was evidence that in June 2010, as much
as 36.6 percent of the Gulf of Mexico was closed to fishing due to the Gulf Qil Spill, with the closures encompassing
only 0.4 percent of the Gulf by November 2010. USITC Pub. 4221 at I11-5, n.10. During this period, a large
percentage of the Gulf shrimping fleet received payments from BP either for assistance in the Gulf clean-up or as
compensation for damages. Because boats used in the clean-up effort were not shrimping, supply was lower but
prices were higher for domestically harvested shrimp. 1d. at I1-5, n.12,

111 petitioner’s Postconference Brief at 18-19. As the Commission previously has noted, "there is no short supply
provision in the statute" and "the fact that the domestic industry may not be able to supply all of demand does not
mean the industry may not be materially injured or threatened with material injury by reason of subject imports."
Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 108, n.310
(Dec. 2003); see also Small Diameter Graphite Electrodes from China, Inv. No. 731-TA-1143 (Final), USITC Pub.
4062 at 22-23 (Feb. 2009); Sodium Hexametaphosphate from China, Inv. No. 731-TA-1110 (Final), USITC Pub.
3984 at 27 n.109 (Mar. 2008).

12 CR/PR at Table IV-5 (revised).
113 CR/PR at Table IV-5 (revised).

14 CRat I1-8; PR at 11-6. Imports of shrimp from nonsubject sources are available both as farmed and wild-
caught; Mexico, the largest nonsubject source of imports, provides wild-caught shrimp with the same seasonal
supply period as U.S. product. Id. at I1-11; PR at 11-8-9.
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Respondents describe the subject imports as having year-round availability, although some reported
seasonality in particular sizes or species.™®

Subject imports supplied the majority of apparent U.S. consumption and an increasing share of
consumption during the period of investigation, ranging from 70.0 percent to 76.6 percent of the U.S.
market on an annual basis.**® Imports from four of the subject countries (China, India, Thailand, and
Vietnam) were covered by antidumping duty orders during the period of investigation.**’

Nonsubject sources supplied a declining share of the U.S. market, with their share declining from
17.5 percent in 2009 to 13.8 percent in 2010 and 13.5 percent in 2011; they were 11.7 percent of the
market in January-August 2011 and *** percent in January-August 2012.'*® The largest sources of
nonsubject imports during January 2009-September 2012 were Mexico, Honduras, Peru, and Guyana;
these countries collectively accounted for 61.7 percent of nonsubject imports during that period.**®

3. Substitutability*?°

The parties have expressed divergent views on the substitutability of the domestic like product
and the subject imports, with Petitioner arguing that the products are at least moderately substitutable**
and Respondents arguing that any competition between the domestic like product and the subject imports
is attenuated.’” As noted in the discussion of cumulation, U.S. processors and importers provided

15 CR at 11-6 and n.9; PR at 11-5 and n.9.
116 CR/PR at Table 1V-5 (revised).

17 The antidumping duty orders covering imports from Ecuador were revoked with respect to all producers on
August 15, 2007. 72 Fed. Reg. 48257 (Aug. 23, 2007). The order on subject imports from India was revoked with
respect to producer Devi effective February 1, 2009. 75 Fed. Reg. 41813 (July 19, 2010). The order on subject
imports from Thailand was revoked with respect to multiple producers effective January 16, 2009. See 75 Fed. Reg.
27299, 27300 (May 14, 2010). The United States also maintains an antidumping duty order on imports of frozen
warmwater shrimp from Brazil, CR at I-4; PR at I-3, but imports from Brazil are not subject to these countervailing
duty investigations.

118 CR/PR at Table V-5 (revised).
1 CRat 11-11; PR at 11-9.

120 Commissioner Pearson does not join this section of these Views. See Dissenting Views of Commissioner
Daniel R. Pearson.

121 petitioner’s Postconference Brief at 20-26. Petitioner contends that imported and domestic product compete
across the market; for the same major purchasers, in retail, food service, and distribution; and across product forms,
sizes, and types. In particular, it counters Respondents’ argument about sizing and product quality, long-term
contracts, military purchases of domestic shrimp, availability from domestic processors of certain types of value-
added product (e.q., peeled and deveined, tail-on), and traceability from the point of harvest to consumption.
Petitioner claims that the Commission has previously found that any differences that may exist between wild-caught
and farmed shrimp do not significantly limit substitutability and that changes in price of one type (farmed or wild-
caught) always or usually affect prices of the other type.

122 Ecuador Respondents’ Postconference Brief at 11-13; Indian Respondents’ Postconference Brief at 5-6;
Indonesian Respondents’ Brief at 7-15; Thai Respondents’ Postconference Brief at 5-10; Rubicon Group’s
Postconference Brief at 4-10. Respondents argue that the domestic wild-caught shrimp and the imported farm-raised
shrimp are interchangeable only in the broadest sense, i.e., both forms can be cooked and eaten with little difference
noted in the taste by the average consumer, and that domestic wild-caught shrimp is not a substitute for the vast
majority of buyers. Thus, they argue competition between domestic and imported shrimp is attenuated for a wide
variety of reasons, including differences between wild-caught and farm-raised shrimp; species of shrimp; size, flavor
and texture of shrimp; degree of processing; country of origin; year-round vs. seasonal availability; contract vs. spot
sales; ability to supply large volumes; individually quick frozen (IQF) vs. block-frozen forms; and other factors.

(continued...)
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different general assessments of interchangeability, with U.S. processors overwhelmingly reporting that
the domestic like product and imports from each subject country were always or frequently
interchangeable, and most responding importers reporting that the domestic like product and imports from
each subject country were sometimes or frequently interchangeable.'?

One distinction between the domestic like product and the subject imports is that the domestic
like product is overwhelmingly wild-caught, while the subject imports are predominantly farm-raised.
However, the record does not indicate that this distinction, taken alone, significantly limits substitutability
between the domestic like product and the subject imports.** The record in these investigations also does
not indicate clear distinctions in the markets or customers served by the domestic like product and the
subject imports. Both the domestic like product and the subject imports are available in every region of
the country and through the same channels of distribution.'?

The record indicates that the domestic industry supplies all major product forms. Although a
large proportion of domestic production is block-frozen product, the domestic industry has the capacity to
produce appreciable quantities of IQF product.*?® The domestic industry also offers products in all
possible size ranges. Similarly, the record does not indicate any major product form that the subject
imports do not supply.**’

We find that differences in product mix and availability among the subject imports and the
domestic like product limit to some extent the substitutability of warmwater shrimp from different
sources. Nevertheless, we do not perceive significant differences in availability or product range among
the domestically produced and subject products. While the record in these investigations supports finding
that the products are at least moderate substitutes and that they compete for sales in the U.S. market, we
will seek more information in any final phase investigations, including purchaser responses to

122 (...continued)
Rubicon Group’s Postconference Brief at 4; Thai Respondents’ Postconference Brief at 6-8; CR at 11-17; PR at 11-14.

122 CR/PR at Table I1-6. In any final phase investigations, the Commission will collect information from
purchasers of frozen shrimp, who may purchase both the subject and domestic products and thus have first-hand
experience with the products, concerning whether the products have the same end uses. For these preliminary
investigations, we also have considered information provided by purchasers in the 2011 antidumping duty five-year
reviews for some guidance about purchasers’ experiences regarding the substitutability of domestically produced
wild-caught shrimp and imported farmed-raised shrimp. In those reviews, a majority of purchasers reported that the
domestic like product and the imports from each country subject to the 2011 reviews were always or frequently
interchangeable. USITC Pub. 4221 at Table 11-12.

124 1n the 2011 antidumping duty reviews, the evidence showed that a majority of reporting purchasers purchased
wild-caught and farm-raised shrimp for the same end uses, and three times as many purchasers indicated that the two
types of shrimp were purchased for the same end uses as reported that they were not. USITC Pub. 4221 at Table II-
17.

125 CR/PR at Tables I1-1 and 11-2. The evidence demonstrates that the subject imports have a larger presence in
some channels of distribution, particularly those involving end users and retail buyers, than does the domestic
product. CR/PR at Table II-1. To a large extent, this may be a function of subject imports accounting overall for a
much larger share of apparent U.S. consumption than domestic production. As explained in section V. above, both
the subject imports and the domestic like product are available in all channels of distribution. Moreover, it is
undisputed that both the subject imports and the domestic like product participate in sales to distributors. In the
2011 antidumping duty reviews, the evidence showed that each of the five leading purchasers (which together
represented more than 87 percent of reported purchases) purchased both the domestic like product and at least some
imports from the countries subject to those reviews, and four purchased the domestic like product and imports from
multiple subject countries. USITC Pub. 4221 at 11-16.

126 CR/PR at Table I11-6.
127 See, e.q., USITC Pub. 4221 at 11-31-33; Petitioner’s Postconference Brief, Question 7 at 1 and Exhibit 23.

22



Commission questionnaires, regarding the competition between subject imports and the domestic like
product.

4, Other Conditions of Competition

Most U.S. processors and importers reported selling the majority of warmwater shrimp in the spot
market.’?® Both U.S. processors and importers entered into short-term contracts of three to six months
duration.’® Respondents contend that only importers are able to compete for sales to large restaurant
chains and other customers that plan and advertise menu promotions far in advance because domestic
producers are not able to guarantee that they can supply large enough quantities of shrimp meeting
purchasers’ precise specifications far in advance of delivery.*

U.S. processors reported that fuel is the most important cost for fishermen.** High fuel costs can
serve as a disincentive to fishermen to take their boats out to harvest shrimp.**?> Diesel prices in the Gulf
Coast region nearly doubled from January 2009 to May 2011, but have not increased markedly through
September 2012.1%

C. Volume of Subject Imports

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”3*

The cumulated volume of subject imports was already large at the beginning of the period of
investigation, then increased steadily between 2009 and 2011. The cumulated volume of subject imports
rose from 893.7 million pounds in 2009 to 956.8 million pounds in 2010, then to 984.2 million pounds in
2011. The volume was slightly lower in interim 2012 than in interim 2011.**®* Subject import market
share rose from 70.0 percent in 2009 to 76.6 percent in 2010 and then declined slightly to 76.0 percent in
2011; it was 76.6 percent in January-August 2011 and *** in January-August 2012.* While apparent

128 CR/PR at V-2 n.3. Thirty-five of 41 responding U.S. processors and 24 of 43 responding importers reported
selling the majority of warmwater shrimp in the spot market; 24 processors and 15 importers sold all of their product
on a spot basis. Id.

129 CR/PR at V-2. Only importers reported providing long-term contracts for one to three years. 1d.
1%0 CR/PR at V-2.

BLCR/PR at V-1; Conf. Tr. at 39 (“Fishermen in turn need to be able to cover their cost of production, the most
significant of which is fuel.”).

%2 CR/PR at 11-3, 11-4, and V-1; Conf. Tr. at 39 (“When we can’t pay enough to cover the fisherman’s cost, they
either have to tie up their boats or leave the fishing life altogether.”).

33 CR/PR at Figure V-1.
13419 U.S.C. § 1677(7)(C)(i).

1% CR/PR at Table IV-4 (revised). Subject imports totaled 594.8 million pounds in January-August 2011 and
574.2 million pounds in January-August 2012. CR/PR at Table IV-4 (revised). We note that official Commerce
import data are available for the January-September interim periods. However, because the NOAA Fisheries Service
data used for U.S. shipments in the calculation of U.S. market share are only available for the January-August
interim periods, we are discussing the January-August interim period data here. The cumulated volume of subject
imports for the January-September interim period shows the same trend as the January-August interim data. See
CR/PR at Table IV-2.

1% CR/PR at Table IV-5 (revised).
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U.S. consumption was relatively flat and U.S. shipments declined overall between 2009 and 2011,**" the
domestic industry lost market share'*® and subject imports experienced significant gains.**

For purposes of these preliminary determinations, we find that the cumulated volume of subject
imports, and the increase in that volume, is significant both in absolute terms and relative to consumption
and production in the United States.

D. Price Effects of the Subject Imports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of subject imports,
the Commission shall consider whether — (1) there has been significant price underselling

by the imported merchandise as compared with the price of domestic like products of the
United States, and (1) the effect of imports of such merchandise otherwise depresses

prices to a significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.'*

The record in these preliminary phase investigations indicates that subject imports and
domestically produced frozen shrimp are at least moderately substitutable and that price is at least a
moderately important factor in purchasing decisions.**

The Commission collected quarterly pricing data on four warmwater shrimp products.*? Thirty
U.S. producers and 40 importers provided usable pricing data for sales of the requested products,
although not all firms reported pricing for all products for all quarters. Pricing data reported by these
firms accounted for *** percent of U.S. producers’ shipments of frozen shrimp and 0.4 percent of U.S.
shipments of imports from China, 5.2 percent of imports from Ecuador, 2.2. percent of imports from
India, 4.5 percent of imports from Indonesia, 15.4 percent of imports from Malaysia, 3.1 percent of
imports from Thailand, and 3.1 percent of imports from Vietnam during the period of investigation.'**

137 Apparent U.S. consumption fluctuated annually and increased overall from 1.28 billion pounds in 2009 to 1.30
billion pounds in 2011. CR/PR at Table V-4 (revised). Converted U.S. shipments declined from 159.4 million
pounds in 2009 to 120.0 million pounds in 2010, and then increased to 136.6 million pounds in 2011. Id.
(Converted U.S. shipments are U.S. production converted to pounds of headless shell-on weight using a conversion
factor of 0.629. 1d. atn.3.).

1% The domestic industry’s market share, as measured by quantity, fell from 12.5 percent in 2009 to 9.6 percent in
2010, then rose slightly to 10.5 percent in 2011. It was 11.7 percent in January-August 2011 and *** in January-
August 2012. CR/PR at Table IV-5 (revised)

139 The ratio of subject imports to converted U.S. production fluctuated annually but increased significantly
between 2009 and 2011. It was 560.7 percent in 2009, 797.3 percent in 2010 and 720.6 percent in 2011. CR/PR at
Table IV-6.

14019 U.S.C. § 1677(7)(C)(ii).

41 In the 2011 antidumping duty reviews, purchasers reported that price played a major role in purchasing
decisions — of 33 responding purchasers, 27 reported price as a very important purchasing consideration. USITC
Pub. 4221 at Table 11-10. Moreover, purchasers most commonly listed price as the number two factor in purchasing
decisions. 1d. at Table 11-9. Although a large majority of purchasers named quality as the number one factor in
purchasing decisions, the domestic like product was at least as likely as the subject imports to satisfy purchasers’
quality requirements. Id. at Table 11-11.

12 Three of these are block-frozen products, each of different sizes (10-15 count, 41-50 count, and 71-90 count).
The fourth product was an IQF product (26-30 count). There also were differences for each product regarding the
extent of processing (e.g., headless, shell-on product; peeled and deveined, tail off). CR at VV-3; PR at V-2-3.

143 CR at V-3 and V-4; PR at V-3.
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The pricing data show that the subject imports undersold the domestic like product in 138
instances, or 39.4 percent of total comparisons, and oversold the domestic like product in 212 instances.***
The margins of underselling ranged from 0.4 percent to 31.0 percent, and the average margin of
underselling was 12.6 percent.*®

We recognize that imports from four of the subject countries (China, India, Thailand and
Vietnam) are covered by antidumping duty orders, which appear to have had disciplining effects on prices
for these subject imports during the period of investigation.*® For this reason, we place less weight on
the price comparison data for purposes of these preliminary determinations. We also note the fairly
limited pricing product coverage, particularly of domestically produced frozen shrimp.**” In any final
phase investigations, we invite the parties in their comments on our draft questionnaires to suggest pricing
products that are likely to provide greater coverage of their sales in the U.S. market so that we may get a
clearer impression of how and the extent to which products from different sources compete in the U.S.
market.

Prices for the domestic like product and the subject imports fluctuated within a fairly narrow
range, showing some increases but no discernible trend throughout the 15 quarters for which data were
collected.*® Thus, we do not find evidence of significant price depression. The pricing data do, however,
show some indication that prices for the domestic like product and the subject imports moved in concert,
and that price changes for the subject imports affected prices for the domestic like product.’*® Moreover,
we find some evidence that subject imports have had price suppressing effects during the period. Over
the period of investigation, the domestic industry’s ratio of cost of goods sold (*COGS”) to net sales was
high and increased each year.™ Increases in annual net sales revenue were not enough to cover increases
in costs, suggesting that the domestic industry was experiencing a cost/price
squeeze. ™ 1%

144 CR/PR at Table V-6.
145 CR/PR at Table V-6.
146 CR/PR at I-3 and 1-4.

47 The reported pricing data, particularly reported domestic pricing data, are also at variance with pricing data
published by Urner-Barry, a monitoring service. See Petitioner’s Postconference Brief at 33-38; Petition at Exhibit
I-20; Ecuador Respondent’s Postconference Brief at Exhibits 10 and 11. We recognize, however, that the Urner-
Barry pricing data are regional (i.e., U.S. product prices are compared with farm-raised Asian product prices) and are
not limited to the specific subject countries.

148 CR at V-17; PR at VV-12. Prices for product 1 fluctuated, with declines overall in U.S. prices and increases in
prices for most subject imports. For product 2, U.S. prices fluctuated and prices for most subject imports fell within
the range of U.S. prices. For product 3, U.S. prices rose in 2010, peaked in 2011 and then declined while prices for
most subject imports were higher than U.S. prices but followed a similar pattern to U.S. prices. For product 4, U.S.
prices increased and there appeared to be large amount of variation in the prices for most subject imports.

149 As evident in Figure V-3, prices for product 2 for all sources, except subject imports from Vietnam moved in
concert within a very narrow range throughout the period of investigation. Prices for products 1, 3 and 4, as shown
in Figures V-2, V-4, and V-5, also fluctuated within a fairly narrow range.

150 The ratio of COGS to net sales increased from 91.0 percent in 2009 to 92.5 percent in 2010 and 93.0 percent in
2011. The ratio of COGS to net sales was 92.6 percent in interim 2011 and 93.4 percent in interim 2012. CR/PR at
Table VI-1.

I CR/PR at Table VI-1. Unit net sales values were $3.07 in 2009, $3.64 in 2010, $3.76 in 2011, $3.71 in interim
2011, and $3.84 in interim 2012. Unit COGS values were $2.79 in 2009, $3.37 in 2010, $3.49 in 2011, $3.44 in
interim 2011, and $3.59 in interim 2012. Id.

152 The Commission staff was unable to confirm any of the alleged lost sales during the preliminary phase of these
investigations. CR at V-21; PR at V-16.
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Accordingly, based on the record in the preliminary phase of these investigations, we find some
evidence that the substantial and increasing volume of subject imports have prevented price increases
which otherwise would have occurred to a significant degree.

E. Impact of the Subject Imports

Section 771(7)(C)(iii) of the Act provides that the Commission, in examining the impact of the
subject imports on the domestic industry, “shall evaluate all relevant economic factors which have a
bearing on the state of the industry.”*>® These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital, research and development, and factors affecting domestic prices. No single factor
is dispositive and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”***

As was true in the prior investigations and reviews, the domestic industry has two primary
segments — fishermen and processors.”® We will examine the data pertaining to industry performance
separately for each segment, as the Commission has done in the past.'*®

Public data indicate that fishermen’s wild-catch landings fluctuated during the period of
investigation. Landings declined from 261.8 million pounds in 2009 to 199.0 million pounds in 2010,
and then increased to 234.2 million pounds in 2011.%*" Wild-catch landings were considerably lower in
2010, when the Gulf Oil Spill limited shrimp fishing, than in 2009 or 2011. The responding fishermen
reported fluctuations between years but an overall increase in warmwater shrimp harvested; they reported
harvesting 9.1 million pounds of warmwater shrimp in 2009, 7.1 million pounds in 2010, 9.3 million
pounds in 2011, 6.7 million pounds in interim (January-September) 2011, and 5.5 million pounds in
interim 2012.*® The responding fishermen reported that the number of production and related workers
(PRWs) increased from 225 to 233 from 2009 to 2011; there were 233 PRWs in both interim 2011 and
interim 2012.*° Hours worked, wages paid, and boat days at sea increased each year, but were lower in
interim 2012 than in interim 2011.'%°

The financial results of responding fishermen also fluctuated during the period of investigation.
The responding fishermen’s ratio of operating expenses to net sales was relatively high, even though it

15819 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”)

15419 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Inv. Nos. 701-
TA-386, 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

1% Shrimp aquaculture in the United States peaked in 2003 at about 4.5 percent of production. CR at I-12, n.14;
PR at I-10, n.14. During the period of investigation, farmed shrimp production accounted for 1.0 percent to 1.6
percent of domestic production. Calculated from CR/PR at Table 1VV-4 (revised).

1% In the short time frame of these preliminary phase investigations, the Commission received timely
questionnaire responses from a relatively small share of the shrimp fishermen, which may limit the
representativeness of the data. For these reasons, we place less weight on data regarding the fishermen segment of
the domestic industry. In any final investigations, the Commission will seek more coverage of the fishermen
segment of the domestic industry.

137 CR/PR at Table IV-4 (revised).

1% CR/PR at Table E-3. Interim period data discussed in this section for all indicators except share of apparent
U.S. consumption are calculated on a January-September basis.

1% CR/PR at Table E-3.
180 CR/PR at Table E-3.
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declined each year from 98.3 percent in 2009 to 93.6 percent in 2011.'%* Fishermen reported operating
income as a ratio to net sales of 1.7 percent in 2009, 5.7 percent in 2010, and 6.4 percent in 2011. In
interim 2012, when responding fishermen had lower sales quantities than in interim 2011 but higher
average unit values (“AUVs”) than in any full year, they reported an operating income ratio of 4.4
percent, which was below the 10.3 percent ratio in interim 2011.1%2 We observe that, because of non-
operating income received from sources such as distributions pursuant to the Continued Dumping and
Subsidies Offset Act of 2000 (CDSOA\) and, in 2010 and 2011, Gulf Oil Spill compensation, responding
fishermen reported positive net income for every period in the period of investigation.

Processors’ production exhibited the same trends as wild-catch landings. Production decreased
from 222.2 million pounds in 2009 to 181.3 million pounds in 2010, and then increased to 198.0 million
pounds in 2011.%%* Production was lower in interim 2012, at 144.0 million pounds, than in interim 2011,
at 151.7 million pounds.’® Processors’ capacity rose during each year of the period of investigation,
increasing from 658.6 million pounds in 2009 to 704.9 million pounds in 2011; capacity was 506.7
million pounds in interim 2011 and 522.9 million pounds in interim 2012.'% Capacity utilization
fluctuated, decreasing from 32.9 percent in 2009 to 25.6 percent in 2010, then increasing to 27.4 percent
in 2011. The 26.9 percent capacity utilization rate in interim 2012 was lower than the 29.2 percent rate in
interim 2011.%¢®

Processors’ U.S. shipments showed the same trends as production, decreasing from *** in 2009
to *** in 2010, then increasing to *** in 2011. U.S. shipments of *** in interim 2012 were lower than
the *** of shipments in interim 2011.%" Ending inventory quantities fluctuated annually and increased
overall from 35.9 million pounds in 2009 to 38.4 million pounds in 2011; ending inventory gquantities
were 34.5 million pounds in interim 2011 and 46.1 million pounds in interim 2012,

With respect to employment, the number of production and related workers, hours worked, and
total wages paid fluctuated annually and declined overall from 2009 to 2011.*° Hourly wages and labor
productivity increased each year of the period.'”

161 Calculated from CR/PR at Table E-4. For purposes of this discussion, operating expenses include
officer/partner salaries.

182 Calculated from CR/PR at Table E-4. For purposes of this discussion, operating income refers to net sales
value minus operating expenses and officer/partner salaries.

163 CR/PR at Table I11-4.
184 CR/PR at Table I11-4.
185 CR/PR at Table 111-4.
186 CR/PR at Table 111-4.

87 CR/PR at Table 111-4. Export shipments were very small in relation to domestic shipments and declined
overall from 2009 to 2011. Id.

168 CR/PR at Table I11-8.

189 The number of PRWs fell from 2,069 in 2009 to 1,859 in 2010, then rose slightly to 1,922 in 2011. It totaled
1,830 in interim 2011 and 1,782 in interim 2012. CR/PR at Table 111-10. Wages paid decreased from $49.7 million
in 2009 to $43.3 million in 2010, and then increased to $47.4 million in 2011. They totaled $36.6 million in interim
2011 and $35.5 million in interim 2012. 1d. Hours worked totaled 3.9 million hours in 2009, declined to 3.1 million
hours in 2010, and then increased to 3.3 million hours in 2011. Hours worked totaled 2.8 million hours in interim
2011 and 2.7 million hours in interim 2012. 1d.

170 |_abor productivity increased from 53.8 pounds per hour worked in 2009 to 54.0 pounds per hour worked in
2010 and 56.5 pounds per hour worked in 2011. Labor productivity was 51.2 pounds per hour worked in interim
2011 and 50.8 pounds per hour worked in interim 2012. CR/PR at Table I11-10. Hourly wages rose from $11.77 in
2009 to $12.74 in 2010 and $13.28 in 2011. Hourly wages were incrementally higher in interim 2012, at $12.37,
than in interim 2011, when they were $12.19. 1d.
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Over the period of investigation, the indicators of the domestic processors’ financial condition
showed some positive and some negative trends. The processors’ total net sales values increased each
year from $651.4 million in 2009 to $662.1 million in 2010 and $725.0 million in 2011.*"* The
processors’ COGS also increased each year; as a share of net sales, it was 91.0 percent in 2009, 92.5
percent in 2010 and 93.0 percent in 2011.2"2 Thus, while the processors were profitable each year from
2009 to 2011, their performance was marginal and declining; their operating income margin decreased
from 1.8 percent in 2009 to 0.9 percent in 2010, and 0.3 percent in 2011.*"® Operating performance
showed further deterioration in interim 2012.*" Almost half of the reporting firms exhibited operating
losses in 2011.1> Capital expenditures fluctuated between years from 2009 to 2011 and were higher in
interim 2012 than in interim 2011.17¢ '

Despite increases in processors’ net sales value over the period of investigation, they were able to
sustain only a marginal, albeit positive, operating margin, except for interim 2012 when they sustained a
loss. As discussed above, we have found the cumulated volume of subject imports and the market share
of those imports to have been significant over the period of investigation and that there is some evidence
of price suppression by the subject imports. Consequently, we find, for purposes of the preliminary phase
of these investigations, that there is a reasonable indication that the large and increasing volume of subject
imports had an adverse impact on the domestic industry.

In conducting our impact analysis, we have also considered the role of other factors so as not to
attribute injury from other factors to subject imports. We have closely considered the role of nonsubject
imports.'”® Nonsubject imports declined in volume and market share between 2009 and 2011,"" and

11 CR/PR at Table VI-1.
172 CR/PR at Table VI-1.
13 CR/PR at Table VI-1.

17 CR/PR at Table VI-1. Total net sales value in interim 2012, at $523.2 million, was lower than in interim 2011,
at $548.2 million. COGS as a share of net sales, however, was higher, and the processors experienced further
declines in financial performance in interim 2012; processors’ operating income margins were 1.0 percent in interim
2011 and negative 1.2 percent in interim 2012. 1d.

175 CR/PR at Table VI-1. Respondents point to the abnormally high SG&A ratios for certain processors resulting
in low operating profit ratios as another cause of injury to the domestic industry. Ecuador Respondents’
Postconference Brief at 30-31; Indonesian Respondents’ Postconference Brief at 25-26. With the exception of
interim 2012, U.S. processors’ SG&A expenses as a share of net sales moved within a relatively narrow range. The
higher SG&A expenses in interim 2012 compared to interim 2011 ***. CR at VI-6 and n.8; PR at VI-5 and n.8.

176 Capital expenditures increased from $4.7 million in 2009 to $10.2 million in 2010, and then declined to $7.7
million in 2011. They totaled $4.1 million in interim 2011 and $4.8 million in interim 2012. CR/PR at Table VI-3.

77 Like the fishermen, a notable feature of the U.S. processors’ financial results is the amount of “other income”
reported. This ranged from a low of $19.2 million in 2009 to a high of $50.3 million in interim 2012. While “other
income” includes a variety of items, its most significant component after 2009 appears to be settlement
disbursements related to the Gulf Oil Spill, with a smaller relative share accounted for by CDSOA receipts. CR at
VI-6 and VI-7; PR at VI-5. The parties disagree regarding how the Commission should consider the settlement
disbursements and CDSOA receipts in evaluating the industry’s financial results. Petitioner suggests that the
disbursements and receipts should be considered a non-operating item, and Respondents propose that they should be
considered the functional equivalent of operating income. See, e.g., Conf. Tr. at 54-55 and 138-139. The
Commission’s report follows the standard format, classifying such “other income” as non-recurring items below
operating income to distinguish it from the primary operations examined. In any final phase investigations, we will
seek information regarding the continuation of settlement disbursements and CDSOA receipts.

178 Based on the record evidence in the preliminary phase of these investigations, Commissioner Pinkert finds that
price competitive, nonsubject imports were a significant factor in the U.S. market for frozen warmwater shrimp
during the period of investigation. CR/PR at Table C-1. He further notes, however, that, regardless of whether

(continued...)
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subject imports’ gains in market share exceeded the loss of market share by nonsubject imports.*® In
addition, pricing data indicate that nonsubject imports from Mexico were priced higher than subject
imports in 99 of 170 quarterly price comparisons.®

While Respondents have raised several alleged other factors that they argue could be responsible
for any difficulties experienced by the domestic industry rather than subject imports,’® there is limited
evidence on the record in the preliminary phase of these investigations to address such alleged other
factors. We observe that while natural or manmade disasters such as the Gulf Oil Spill may have affected
the domestic industry’s performance, the Commission’s analysis must take the industry as it finds it.*®
Moreover, while the Gulf Oil Spill affected the domestic industry’s supply during 2010, the industry’s
supply began to return to pre-spill levels in 2011, and subject imports increased that year as the industry’s
operating performance declined. Finally, Respondents’ arguments in these investigations regarding the
domestic industry’s ability to supply the U.S. market, whether due to the nature of wild-caught harvesting
or the industry’s alleged inability to provide specific niche products, are similar to those raised and
rejected in prior investigations and reviews.’® In any final phase investigations, we will seek more
information regarding any other factors so as not to attribute any injury from such factors to the subject
imports.

Consequently, for purposes of these preliminary determinations, we conclude that the cumulated
subject imports have had a significant adverse impact on the domestic industry.

CONCLUSION

For the foregoing reasons, and based on the record in the preliminary phase of these
investigations, we find that there is a reasonable indication that an industry in the United States is

178 (...continued)
frozen warmwater shrimp constitutes a commodity product (there is considerable argumentation in these
investigations with respect to the interchangeability of shrimp from different country sources), the record does not
support finding that nonsubject imports would have replaced subject imports during the period of investigation
without benefit to the domestic industry if subject imports had exited the U.S. market. Nonsubject imports did not
account for greater than 17.5 percent of the U.S. market in any year of the period, id., and there is no record
information regarding the ability or propensity of nonsubject suppliers to replace subject imports. See CR at V1I-13
- VII-14, PR at VI1-10. Moreover, the available price data indicate that, in the majority of instances, imports of
shrimp from Mexico (the largest nonsubject source) were sold at higher prices than shrimp originating both in
subject countries and in the United States. CR at V-21, PR at V-16.

17 Nonsubject import market share fell from 17.5 percent in 2009 to 13.8 percent in 2010, then to 13.5 percent in
2011. Nonsubject import market share was 11.7 percent in interim (January-August) 2011 and *** in interim
(January-August) 2012. CR/PR at Table V-5 (revised).

180 Sybject import market share increased from 70.0 percent in 2009 to 76.6 percent in 2010, and then declined
slightly to 76.0 percent in 2011. Subject import market share was 76.6 percent in interim 2011 and *** in interim
2012. CR/PR at Table IV-5.

181 CR at V-21; PR at V-16.

182 Some of their alternative explanations include (1) declines in supply and demand resulting from the Gulf Oil
Spill; (2) limits on the availability of domestic supply; (3) the domestic industry’s inability to supply certain
customers; (4) the fuel-dependent production process used by the U.S. shrimp fishermen; (5) imports from
nonsubject countries; (6) the hypoxic zone; and (7) the economic recession in the United States. See, e.g., Indian
Respondents’ Postconference Brief at 12; Ecuador Respondents’ Postconference Brief at 13-18; Indonesian
Respondents’ Postconference Brief at 26-33.

183 See lwatsu Electric Co. v. United States, 758 F. Supp. 1506, 1512, 1518 (Ct. Int’l Trade 1991).

184 USITC Pub. 3748 at 34; USITC Pub. 4221 at 36. In any final phase investigations we intend to examine
further the degree to which competition between subject imports and the domestic product may now be attenuated.
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materially injured by reason of allegedly subsidized frozen warmwater shrimp from China, Ecuador,
India, Indonesia, Malaysia, Thailand, and Vietnam.
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DISSENTING VIEWS OF COMMISSIONER DANIEL R. PEARSON

Based on the record in the preliminary phase of these investigations, | find that there is no
reasonable indication that an industry in the United States is materially injured or threatened with material
injury by reason of subject imports of frozen warmwater shrimp from China, Ecuador, India, Indonesia,
Malaysia, Thailand, and Vietnam that are allegedly subsidized.

l. NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF
CUMULATED SUBJECT IMPORTS

A Conditions of competition

In the Commission’s first investigations of this product I noted that the record contained
extensive evidence of quality differences between the domestic like product and subject imports.? During
the review of those original investigations, | found such extensive evidence of quality differences between
the domestic like product and subject imports to the degree that competition between the products was
attenuated.? | find that the record in these preliminary investigations again indicates a significant
attenuation of competition between the domestic like product and subject imports.

The domestic like product is overwhelmingly comprised of wild-caught shrimp,* while subject
imports consist overwhelmingly of farm-raised shrimp.® In the years prior to this period of investigation
(POI), domestic landings of warmwater shrimp were relatively stable for several decades, averaging
approximately 260 million pounds and exceeding 300 million pounds just three times since 1970.° This
longterm stability suggests there is a limit on the amount of shrimp the domestic industry’s fishermen can
produce, regardless of price or demand. Although domestic landings have been relatively stable, there
will always be a degree of unpredictability in the volume, size, and composition of a given year’s catch.’
The supply of subject imports, and nonsubject imports as well, is larger, more flexible, and more
predictable, factors that would naturally make the product more attractive to purchasers that are more
concerned about access to high and consistent volumes of shrimp.®

The distinctions between wild-caught and farm-raised shrimp are important to some market
participants. A significant majority of responding domestic processors report that the domestic like
product is always or frequently interchangeable with both subject and nonsubject imports.® Importers are
significantly more likely to report that the domestic like product is only sometimes interchangeable with
subject and nonsubject imports, and nearly as many responding importers report that the domestic like

I join and adopt as my own sections I-V1.B.2 and V1.B.4 of the majority Views.
2 USITC Pub. 3748 at 52.

® USITC Pub. 4221 at 39.

* CR/PR at Tables I11-1 and 1V-4.

SCRatll-8, PR at 11-6.

® Ecuador Respondent’s postconference brief at 1 and Exh. 1.

"USITC Pub. 4221 at 39, citing INV-JJ-016 at 11-42 n.66.

8 Tr. at 111 (Faria ) (“Our customers need year around consistency and high quality from one container to
another.... [IJmported shrimp have more uniform and consistent quality”); Tr. at 185 (Lunn) (“they want
predictability over time, that can’t be given by the wild-caught shrimpers”)

°® CR/PR at Table 11-6.
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product is never interchangeable with subject imports as report that they are sometimes interchangeable.™
Importers are also more likely to report fewer limitations on interchangeability among imports than are
U.S. processors.*

A plurality of responding domestic processors report that perceived differences other than price
are never significant, although a significant number report that non-price differences are always
important.'? Few importers report that nonprice differences are never important, particularly between
domestic and subject or nonsubject product, while a majority report that non-price differences are always
important in competition between the domestic like product and most subject imports.™® Importers
generally rated non-price differences as less important in competition among subject imports and between
subject imports and nonsubject imports.**

Responding importers cited a variety of reasons for the limited interchangeability between the
domestic like product and subject imports. Importers noted that some customers prefer domestic shrimp
because it is considered to be free of chemicals and antibiotics, while other customers prefer the
consistent quality of farmed shrimp. Importers claim that the domestic like product is sold mainly in
headless/shell on form, while subject imports are available in a greater variety of formats, species, and
sizes. Subject imports themselves vary as well, with certain species available from only specific countries,
while subject producers in some countries specialize in certain formats.'> Respondents also claim that the
domestic like product is more likely to be sold as block frozen, while subject imports are more likely to be
sold in individually quick frozen (IQF) form.*

Responding importers also note that farmed shrimp is available in larger and more predictable
volumes than wild-caught shrimp and in more uniform sizes.*” Farmed shrimp such as subject imports is
therefore more suitable to high-volume customers such as national restaurant and supermarket chains who
need regular and guaranteed quantities with uniform appearance.'® Restaurants in particular are also
interested in purchasing more processed products, to cut down on labor costs.*®

These significant differences in the nature of the domestic like product and subject imports have
led to significant differences in the customer base for the respective products. The domestic like product
is sold predominantly to distributors, and for most of the POI, sales to distributors accounted for

9 CR/PR at Table 11-6.

11 CR/PR at Table 11-6. The record in these preliminary investigations does not include questionnaire responses
from purchasers. During the recent review of the antidumping orders on Brazil, China, India, Thailand, and Vietnam,
purchasers were also less likely than domestic processors to consider subject imports as always interchangeable with
the domestic like product. INV-JJ-016 at Table 11-12.

12 CR/PR at Table I1-7.
13 CR/PR at Table I1-7.
1% CR/PR at Table 11-7.
15 CR at 11-17-18, PR at 11-14-11-15.

16 Thai Respondents’ postconference brief at 7. The record gathered during the recent review indicated that a
relatively modest amount of the domestic like product was shipped in IQF form, while IQF accounted for a
substantial majority of subject imports. USITC Pub. 4221 at 40. The record does not contain a breakout of domestic
or imported shrimp by freezing method. However, the domestic industry’s block freezing capacity is significantly
greater than its IQF capacity. CR/PR at Table I11-6. Of the four products for which quarterly pricing was gathered,
only one was an IQF product, and domestic pricing data gathered for that product reflected *** than for any of the
block frozen products. CR/PR at Tables V-1-V-4.

7 CR at 11-18-19, PR at 11-14-11-15; Thai Respondents’ postconference brief at 7-8
8 CR at 11-18; Tr. at 111 (Faria) and 185 (Lunn).
¥ INV-1J-016 at 11-39-40.
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80 percent or more of all shipments.?® Subject imports, on the other hand, are significantly more likely to
be sold to retailer or institutional buyers such as restaurants or hotels. Such purchasers accounted for
upwards of 80 percent of all subject import shipments during this POI.?*

Domestic processors have noted that many customers buy both the domestic like product and
subject imports and use the domestic like product and subject imports for the same end uses.?? The
disparity in channels of distribution suggests the overlap is limited.? But the record also suggests that
even those customers who buy both do not treat the domestic like product and subject imports as
interchangeable.? Domestic and imported shrimp are packaged separately and priced separately.?

The record suggests that while there might be some overlap in channels of distribution, the
subject imports’ primary market is not the same as the primary market for the domestic like product.
Subject imports appeal primarily to a market that needs a large, predictable volume of relatively uniform
and relatively highly-processed product. The domestic like product appeals primarily to those who like
the wild-caught product.

B. Volume Effects of Subject Imports

Section 771(7)(C)(I) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”?

The volume of cumulated subject imports increased by 10.1 percent between 2009 and 2011, and
the share of the market held by subject imports increased from 70.0 percent in 2009 to 76.0 percent in
2011.% Subject import volume in January-August 2012 was 6.3 percent lower than in January-August
2011.% Market share for January-August 2012 was *** percent, compared to 76.6 percent in January-
August 2011.% Subject import volume thus increased both absolutely and relatively between 2009 and
2011.

2 CR/PR at Table I1-1. Sales to distributors have accounted for a significant majority of domestic shipments since
at least 2005. INV-JJ-016 at Table 11-1.

1 CR/PR at Table 11-1.
22 petitioner’s postconference brief at 22-23.

2% See also Tr. at 110-111 (Faria) (“we do not encounter competition from domestic wild caught shrimp.... [W]e
have never engaged in head to head competition with any of the Petitioners for an account.... [W]e focus on
customers that strongly prefer farm-raised shrimp™); Tr. at 115, 116 (Paterson) (“I never have a domestic shrimp
processing company call to offer me product for sale....[W]e sell nationally, and other than in those specific niche
markets, we do not see domestic shrimp marketed nationally”).

4 Tr. at 110 (Faria) (“We supply large customers across the country and the orders presented to us by retail
supermarkets, chain restaurants, cruise lines and casinos all ask for farm-raised shrimp.... Our customers give us
specification sheets that identify the species, the quantity, the size...they want to purchase. These terms are not
negotiable, they are requirements.... In a small number of cases we might see domestic shrimp specified, but we
never see both farm shrimp and wild shrimp listed on the same specification™)

% Thai Respondents’ postconference brief at 6-8; Rubicon Group’s postconference brief at 17-18; SEAI
postconference brief at 5-6.

%19 U.S.C. § 1677(7)(C)(1).
2" CR/PR at Table C-1.
% CR/PR at Table C-1.
» CR/PR at Table C-1.
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Conversely, shipments of the domestic like product were down by *** percent in 2010 from
2009, and though shipment volume increased in 2011, shipments were still *** percent lower than in
2009.% Shipments in interim 2012 were *** percent lower than in interim 2011.3* The domestic
industry’s market share slipped from 12.5 percent in 2009 to 9.6 percent in 2010 and then to 10.5 percent
in 2011.% The domestic like product accounted for *** percent of apparent U.S. consumption in interim
2012, compared to 11.7 percent in interim 2011.% The domestic industry lost both volume and market
share over the POI.

Nonetheless, I do not find the volume of subject imports to be significant. As noted above,
apparent domestic consumption in the U.S. market has been dominated by subject imports for a very long
time, and in fact the market share of the domestic industry has been relatively stable since 2005.
Apparent domestic consumption has also been relatively stable since 2007.%° The relatively high volume
of subject imports and the relatively high subject import market share seen over this POl are a
continuation of a longstanding equilibrium, an equilibrium that was reached when a significant volume of
imported frozen shrimp was already subject to antidumping duty orders.*

Shrimp harvesting by the domestic fleet in the Gulf of Mexico was significantly disrupted by the
Deepwater Horizon oil spill, significantly limiting the raw material available for processing in 2010 and
also limiting production in 2011.%” The decline in domestic shipments and the resulting loss of market
share was not driven by the presence of subject imports in the market, as domestic shipments have varied
very little over a relatively long period of time, regardless of the volume of subject imports.*®

Subject import volume did increase in 2010 as domestic shipments declined.* However, the
volume of nonsubject imports declined in nearly equal measure, leaving the total volume of imported
frozen warmwater shrimp virtually unchanged.“’ This suggests that the primary competition for subject
imports in the U.S. market is with nonsubject imports, which also consist mostly of farm-raised shrimp,
rather than with the domestic like product. Similarly, in January-August 2012, shipments of the domestic
like product and imports of subject imported shrimp as a share of the U.S. market were lower than in the
January-August 2011 period.* Nonsubject imports, however, increased both absolutely and relatively,
although total import volume was lower than in January-August 2011.*> Again, this suggests that subject
and nonsubject imports compete for the same segment of the market; as noted above, these products share
important characteristics that make imports, both subject and nonsubject, suitable to a different set of
customers than those who prefer domestic shrimp.

% CR/PR at Table C-1.

%1 CR/PR at Table C-1.

%2 CR/PR at Table C-1.

% CR/PR at Table C-1.

% CR/PR at Table C-1; INV-JJ-016 at Table I-1.
% CR/PR at Table C-1; INV-JJ-016 at Table I-1.
% INV-JJ-016 at Table I-1.

% CR at 11-4-11-5, 11-7-11-8, and VI-5, PR at I1-4, 11-6, and VI-1 and VI-3.
% INV-JJ-016 at Table I-1.

% CR/PR at Table IV-4.

% CR/PR at Table IV-4.

* CR/PR at Table IV-5.

“2 CR/PR at Table IV-5.
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Domestic production and shipments are influenced most strongly by harvesting conditions rather
than by import volume. This is apparent in the lack of correlation between domestic production and
shipments and subject import volume over a lengthy period of time, both prior to and after the imposition
of antidumping duty orders on some sources of farm-raised shrimp.*®* While U.S. production and
shipments were down in the wake of the Deepwater Horizon spill, the domestic industry’s market share
by 2011 and January-August 2012 had returned to historic norms. Total shipments were lower in January-
August 2012 than in January-August 2011,* but this decline is more likely related to continuing concerns
on the part of consumers about the safety of Gulf shrimp or a reflection of the more general decline in
apparent domestic consumption than to the specific volume of subject imports.

For the foregoing reasons, despite the substantial total volume and market share of subject
imports, | do not find subject import volume to be significant. The high volume and market share of
subject imports have been constants in the U.S. market, and the record suggests significant attenuation of
competition between those subject imports and the domestic like product.

C. Price Effects of Subject Imports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of subject imports,
the Commission shall consider whether — (1) there has been significant price underselling

by the imported merchandise as compared with the price of domestic like products of the
United States, and (1) the effect of imports of such merchandise otherwise depresses

prices to a significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.*

Product-specific pricing data were gathered for four products, three block frozen and one IQF
product. The data gathered reflected a surprising degree of overselling by subject imports. Subject
imports oversold the domestic like product in 212 of 350 quarterly comparisons, by an average margin of
21.9 percent.*® Subject imports undersold the domestic like product in 138 quarterly comparisons, by an
average margin of 12.6 percent.*’

While demand for frozen warmwater shrimp was stable throughout most of the POI, with perhaps
a modest decline late in the period, prices rose throughout the POI. The average unit value (AUV) for net
sales of the domestic like product rose 18.6 percent between 2009 and 2010. This increase might simply
have been a reflection of the significantly reduced domestic supply as a result of the Deepwater Horizon
spill, but AUVs in 2011 were higher than in 2010, although net sales reflected a significant improvement
over depressed 2010 levels. Overall AUVs in 2011 were 22.5 percent higher than in 2009. In interim
2012, AUVs were 3.5 percent higher than in interim 2011. Thus, the record suggests that the domestic

3 INV-JJ-016 at Table I-1.
“ CR/PR at Table IV-4.
%19 U.S.C. § 1677(7)(C)(ii).
“ CR/PR at Table V-6.

4 CR/PR at Table V-6. Domestic processors have questioned the accuracy of the product-specific pricing data
and argue that subject imports consistently undersold the domestic like product. Petitioner’s postconference brief at
33. Domestic processors have also suggested other possible price comparisons. Petitioner’s postconference brief at
34-37. At this time | do not find any reason to discount the product-specific pricing data. However, my findings
regarding price effects depend primarily on my findings regarding attenuation of competition rather than any specific
item of pricing data.
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industry was not experiencing price depression during the POI.*® AUVs for both subject imports and
nonsubject imports were also higher in 2011 than in 2009.%

Despite the rising sales values, unit COGS for the domestic processors rose faster than sales
values, and the ratio of COGS to sales was higher in interim 2012 than in interim 2011.%° This suggests
the industry was suffering a cost-price squeeze late in the POI. However, | find it unlikely that any cost-
price squeeze was related to subject import volume or pricing. As noted above, competition between the
domestic like product and subject imports is significantly attenuated, with the products competing in
mostly separate markets. The significant amount and degree of overselling by subject imports also
suggests that these products are not competing for the same customers.

For the foregoing reasons, | do not find that domestic prices were depressed to a significant
degree, or that there has been significant price suppression by reason of the subject imports.

D. Impact of Subject Imports

Section 771(7)(C)(iii) of the Act provides that the Commission, in examining the impact of the
subject imports on the domestic industry, “shall evaluate all relevant economic factors which have a
bearing on the state of the industry.”** These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital, research and development, and factors affecting domestic prices. No single factor
is dispositive and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”*

Domestic processors saw a steady deterioration in performance over the POI. Capacity increased
by 7.0 percent between 2009 and 2011, and interim 2012 production capacity was 3.2 percent higher than
in interim 2011. Production, however, declined sharply in the wake of the Deepwater Horizon oil spill in
the Gulf and made only a partial recovery in 2011. Capacity utilization, which has historically been low,
declined. The number of production workers fell between 2009 and 2011, as did hours worked and total
wages paid; all three measures were lower in interim 2012 than in interim 2011.%

The domestic industry’s net sales declined in the wake of the Deepwater Horizon oil spill but
made a partial recovery in 2011. Net sales were somewhat lower in interim 2012 than in interim 2011.
Average unit sales values increased throughout the POI and were at a peak in interim 2012, but total sales
value was somewhat lower in interim 2012. Unit costs rose between 2009 and 2011 and were higher in
interim 2012 than in interim 2011. The industry’s COGS-sales ratio rose throughout the POI as well, and

“8 1 am mindful that AUVs are not necessarily a reliable indicator of price trends in an industry such as this, given
the variety of products. I note that prices for the individual domestic like products were higher in 2012 than in the
relevant quarters of 2009 for each of the four products. CR/PR at Tables V-1-V-5.

4 CR/PR at Table C-1.
% CR/PR at Table C-1.

119 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”)

%219 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Invs. Nos. 701-
TA-386, 731-TA-812-813 (Prelim.), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

5% | have defined the domestic industry to include shrimp fishermen as well. The record has limited data on the
condition of the shrimping fleet. The available information indicate that this portion of the industry saw significant
increases in operating expenses relative to net sales late in the POl. CR/PR at Table E-4.
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the industry had an operating loss in interim 2012.> The industry’s financial performance continued to
deteriorate even after production and sales began to recover from the Deepwater Horizon spill.

This industry has been a marginally profitable one for some time.> The imposition of a set of
antidumping duty orders had no significant impact on the industry’s profitability.>® The profitability
figures seen in this POI are in line with the industry’s performance over the last decade and in line with
the industry’s performance both before and after the imposition of antidumping duty orders.* In reaching
my determination during the sunset review of those orders, | found the continuity of results to be further
evidence that the competition between the domestic like product and subject imports was attenuated.® |
find the record here to be similarly persuasive. The industry’s 2012 interim results are somewhat weak
even by longer historical standards, but these poorer results occurred at a time when subject import
volume was declining rather than rising and subject import market share was also declining somewhat,
losing both market share and volume to nonsubject imports. The industry’s declining performance was
thus not correlated with either subject import volume or market share increases.>

I have already found attenuated competition and a lack of significant volume or price effects. |
therefore do not find that there is a reasonable indication that cumulated subject imports are having an
adverse impact on the domestic industry. | find that the record as a whole contains clear and convincing
evidence that there is no reasonable indication of material injury by reason of subject imports of frozen
warmwater shrimp and that no likelihood exists that contrary evidence would arise in any final-phase
investigation.

1. NO REASONABLE INDICATION OF A THREAT OF MATERIAL INJURY BY
REASON OF CUMULATED SUBJECT IMPORTS

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing whether “further
dumped or subsidized imports are imminent and whether material injury by reason of imports would
occur unless an order is issued or a suspension agreement is accepted.”® The Commission may not make
such a determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as
a whole” in making its determination whether dumped or subsidized imports are imminent and whether

5 Respondents have questioned the inclusion of some domestic industry expenditures as SG&A expenditures.
Ecuador Respondent’s postconference brief at 30-31; Indonesian Respondents postconference brief at 25-26. ***,
CR at VI-6 n.8, PR at VI-5 n.8. In reaching my determination | have therefore assumed the reported SG&A expenses
are accurate and correctly classified.

% INV-JJ-016 at Table I-1.

% INV-JJ-016 at Table I-1.

" INV-JJ-016 at Table I-1.

8 USITC Pub. 4221 at 41, 42.

% The domestic industry has received significant funds both through CDSOA and settlements related to the
Deepwater Horizon oil spill. These funds have been classified by recipients as “other income” and thus not included
in operating income. CR at VI1-6-VI-7. For purposes of these preliminary determinations | have accepted these

classifications and not considered other income when evaluating the condition of the industry or the impact of
subject imports.

%19 U.S.C. § 1677(7)(F)(ii).
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material injury by reason of subject imports would occur unless an order is issued.®* In making my
determination, | consider all statutory threat factors that are relevant to these investigations.®* %

Under section 771(7)(H) of the Tariff Act, the Commission may “to the extent practicable”
cumulatively assess the volume and price effects of subject imports from all countries as to which
petitions were filed on the same day if the requirements for cumulation in the material injury context are
satisfied.** As detailed above, the requirements for cumulation in the material injury context are satisfied.
No party has argued against cumulation for the threat analysis or suggested that the conditions of
competition likely to confront subject imports from any country will likely different to a significant
degree in the imminent future. | therefore exercise my discretion to consider subject imports from China,
Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam on a cumulated basis for purposes of this
threat analysis.

%119 U.S.C. § 1677(7)(F)(ii).
62 These factors are as follows:

(1) if a countervailable subsidy is involved, such information as may be presented to it by the administering
authority as to the nature of the subsidy (particularly as to whether the countervailable subsidy is a subsidy
described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the subject merchandise
are likely to increase,

(11) any existing unused production capacity or imminent, substantial increase in production capacity in the
exporting country indicating the likelihood of substantially increased imports of the subject merchandise
into the United States, taking into account the availability of other export markets to absorb any additional
exports,

(111) a significant rate of increase of the volume or market penetration of imports of the subject merchandise
indicating the likelihood of substantially increased imports,

(V) whether imports of the subject merchandise are entering at prices that are likely to have a significant
depressing or suppressing effect on domestic prices and are likely to increase demand for further imports,

(V) inventories of the subject merchandise,

(V1) the potential for product-shifting if production facilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used to produce other products.

* * *

(1X) any other demonstrable adverse trends that indicate the probability that there is likely to be material
injury by reason of imports (or sale for importation) of the subject merchandise (whether or not it is actually
being imported at the time).

19 U.S.C. § 1677(7)(F)(I).

% | note that Commerce in its initiation notice found sufficient information to initiate countervailing duty
investigations of multiple subsidy programs in each subject country. CR/PR at I-4-1-9. | have taken these allegations
into consideration in making this determination and do not find that these allegations alter my determination.

%19 U.S.C. § 1677(7)(H).
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The industries in the subject countries are generally large and have increased in both capacity and
production in recent years.®® Cumulated capacity rose from nearly 2.441 billion pounds in 2009 to
2.810 billion in 2011, and capacity for 2013 is projected at 2.804 billion.®® Production increased from
1.358 billion pounds in 2009 to 1.462 billion in 2011, with projected production at 1.350 billion for
2013.5 The industry in each country is very export-oriented, relying on exports to absorb over 85 percent
of production.® However, these conditions were true for the subject producers throughout the POI.
Subject import volume increased somewhat between 2009 and 2011 but mostly took market share from
nonsubject imports rather than from the domestic like product, and both subject import volume and
market share were down late in the POL. Imports of farm-raised shrimp, which includes the vast majority
of subject imports, have accounted for approximately 90 percent of apparent U.S. consumption for an
extended period of time.® That same pattern held throughout this POI, and nothing on the record suggests
that the market fundamentals that drive this particular configuration are likely to change. While imports,
subject and nonsubject, are primarily farm-raised and the domestic like product primarily wild-caught,
imports and the domestic like product will continue to serve different parts of the market. Nor do the
inventories on hand or the product already on order suggest a significant change in the market
arrangement or the volume of subject imports.

I have also considered price effects and found subject imports to neither depress nor suppress
domestic prices. The available data suggest that subject imports frequently oversold the domestic like
product and by significant margins, again suggesting that these products do not serve the same markets. |
thus do not find that subject imports are likely to enter the U.S. market at such prices or in such manner as
to depress or suppress prices for the domestic product.

The domestic industry is arguably vulnerable, with a relatively poor performance late in the POI.
Despite generally modest returns, however, the industry has continued to make investments and was able
to increase capacity over the POI. The true extent and duration of the effects of the Deepwater Horizon
spill are not yet fully known, and it is possible that neither the supply of domestic frozen warmwater
shrimp nor the demand for it will fully recover. But the effects of the oil spill, however lasting or deep,
are unrelated to the volume or pricing of subject imports. The industry may remain vulnerable to further
material injury in the imminent future, but not from the volume or pricing of subject imports.

I therefore conclude that the record as a whole contains clear and convincing evidence that there
is no reasonable indication of a threat of material injury by reason of cumulated subject imports of frozen
warmwater shrimp from China, Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam and that no
likelihood exists that contrary evidence would arise in any final phase investigation.

CONCLUSION

Despite having considerable empathy for an industry in which hundreds of independent
businesses work hard to maintain treasured lifestyles by dealing with unpredictable factors over which
they have no control, I conclude that there is no reasonable indication that a domestic industry is
materially injured or threatened with material injury by reason of imports of frozen warmwater shrimp
from China, Ecuador, India, Indonesia, Malaysia, Thailand, and Vietnam that are allegedly subsidized.

® CR/PR at Tables VII-1-VII-7.
% CR/PR at Table VII-8.

" CR/PR at Table VII-8.

% CR/PR at Tables VII-1-VII-7.
% INV-JJ-016 at Table I-1.

39






PART I: INTRODUCTION
BACKGROUND

These investigations result from a petition filed with the U.S. Department of Commerce
(*Commerce”) and the U.S. International Trade Commission (“USITC” or “Commission”) by the
Coalition of Gulf Shrimp Industries (COGSI), Biloxi, MS, on December 28, 2012, alleging that an
industry in the United States is materially injured and threatened with material injury by reason of
subsidized imports of certain frozen warmwater shrimp* from China, Ecuador, India, Indonesia, Malaysia,
Thailand, and Vietnam. Information relating to the background of the investigation is provided below.?

Effective date Action

Petition filed with Commerce and the Commission; institution of Commission

December 28, 2012 investigation (78 FR 764, January 4, 2013)

January 18, 2013 Commission’s conference’

January 25, 2013 Commerce’s notice of initiation (78 FR 5416)
February 7, 2013 Commission’s vote

February 11, 2013 Commission determinations transmitted to Commerce
February 19, 2013 Commission views transmitted to Commerce

L A list of witnesses appearing at the conference is presented in app. B.

STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT
Statutory Criteria

Section 771(7)(B) of the Tariff Act of 1930 (the “Act”) (19 U.S.C. 8 1677(7)(B)) provides that in
making its determinations of injury to an industry in the United States, the Commission--
shall consider (I) the volume of imports of the subject merchandise, (I1)
the effect of imports of that merchandise on prices in the United States
for domestic like products, and (I11) the impact of imports of such
merchandise on domestic producers of domestic like products, but only
in the context of production operations within the United States; and . . .
may consider such other economic factors as are relevant to the
determination regarding whether there is material injury by reason of
imports.

Section 771(7)(C) of the Act (19 U.S.C. § 1677(7)(C)) further provides that--

In evaluating the volume of imports of merchandise, the Commission
shall consider whether the volume of imports of the merchandise, or any
increase in that volume, either in absolute terms or relative to production
or consumption in the United States is significant.

! See the section entitled “The Subject Merchandise” in Part I of this report for a complete description of the
merchandise subject to this investigation.

2 Federal Register notices cited in the tabulation are presented in app. A.
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In evaluating the effect of imports of such merchandise on prices, the
Commission shall consider whether . . . (1) there has been significant
price underselling by the imported merchandise as compared with the
price of domestic like products of the United States, and (I1) the effect of
imports of such merchandise otherwise depresses prices to a significant
degree or prevents price increases, which otherwise would have
occurred, to a significant degree.

In examining the impact required to be considered under subparagraph
(B)()(111), the Commission shall evaluate (within the context of the
business cycle and conditions of competition that are distinctive to the
affected industry) all relevant economic factors which have a bearing on
the state of the industry in the United States, including, but not limited to

() actual and potential declines in output, sales, market share, profits,
productivity, return on investments, and utilization of capacity, (1)
factors affecting domestic prices, (111) actual and potential negative
effects on cash flow, inventories, employment, wages, growth, ability to
raise capital, and investment, (IV) actual and potential negative effects
on the existing development and production efforts of the domestic
industry, including efforts to develop a derivative or more advanced
version of the domestic like product, and (V) in {an antidumping
investigation}, the magnitude of the margin of dumping.

Organization of the Report

Part | of this report presents information on the subject merchandise, alleged subsidy margins,
and domestic like product. Part 11 of this report presents information on conditions of competition and
other relevant economic factors. Part Il presents information on the condition of the U.S. industry,
including data on capacity, production, shipments, inventories, and employment. Parts IV and V present
the volume of subject imports and pricing of domestic and imported products, respectively. Part VI
presents information on the financial experience of U.S. producers. Part VII presents the statutory
requirements and information obtained for use in the Commission’s consideration of the question of threat
of material injury as well as information regarding nonsubject countries.

U.S. MARKET SUMMARY

Apparent U.S. consumption of frozen warmwater shrimp totaled approximately 1.3 billion
pounds ($5.7 billion) in 2011. U.S. shipments® of frozen warmwater shrimp totaled 136.6 million pounds
($701.8 million) in 2011, and accounted for 10.5 percent of apparent U.S. consumption by quantity and
12.4 percent by value. U.S. imports from subject sources totaled 984.2 million pounds ($4.3 billion) in
2011 and accounted for 76.0 percent of apparent U.S. consumption by quantity and 75.6 percent by value.
U.S. imports from nonsubject sources totaled 174.6 million pounds ($681.6 million) in 2011 and
accounted for 13.5 percent of apparent U.S. consumption by quantity and 12.0 percent by value.

% U.S. shipments are derived from National Marine Fisheries Service data.
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SUMMARY DATA AND DATA SOURCES

A summary of data collected in these investigations is presented in appendix C, table C-1. U.S.
industry data are based on questionnaire responses of 58 firms, 38 of which provided usable data, that
accounted for 83.8 percent of U.S. production of frozen warmwater shrimp during 2011. U.S. imports
are based on official Commerce import data and from questionnaire responses from 46 U.S. importers that
are believed to have accounted for 55.5 percent of total subject imports and 52.9 percent of total imports
from China, 48.1 percent of total imports from Ecuador, 51.7 percent of total imports from India, 64.7
percent of total imports from Indonesia, 43.5 percent of total imports from Malaysia, 61.5 percent of total
imports from Thailand, and 43.1 percent of total imports from Vietnam in 2011. A summary of trade and
financial data as well as related information for fishermen as collected is presented in appendix E.*

PREVIOUS AND RELATED INVESTIGATIONS

Frozen warmwater shrimp has been the subject of prior antidumping duty investigations in the
United States. On December 31, 2003, following receipt of a petition filed with the Commission and
Commerce by the Ad Hoc Shrimp Trade Action Committee, Washington DC, the Commission instituted
antidumping duty investigations on certain frozen and canned warmwater shrimp from Brazil, China,
Ecuador, India, Thailand, and Vietnam (Inv. Nos. 731-TA-1063, 1064, 1066-1068). In January 2005, the
Commission determined that an industry in the United States was materially injured by reason of frozen
warmwater shrimp imports from Brazil, China, Ecuador, India, Thailand, and Vietnam, found by
Commerce to be sold in the United States at LTFV.”

In May 2005, pursuant to section 751(b) of the Act, the Commission instituted changed
circumstances investigations (Inv. Nos. 751-TA-28-29) on the antidumping duty orders from India and
Thailand. In November 2005, the Commission determined that revocation of the antidumping duty orders
covering warmwater shrimp from India and Thailand would be likely to lead to a continuation or
recurrence of material injury to an industry in the United States.® In August 2007, the order on imports
from Ecuador was revoked as a result of World Trade Organization (“WTQO”) panel findings.” In March
2011, the Commission completed its first five year reviews on the antidumping duty orders on Brazil,
China, India, Thailand, and Vietnam, and determined that revocation of the orders would be likely to lead
to a continuation or recurrence of material injury to an industry in the United States within a reasonably
foreseeable time.®

* Appendix E includes responses of fishermen which were filed in a timely manner, and which were determined
to be complete by Commission staff.

% Certain Frozen and Canned Warmwater Shrimp From Brazil, China, Ecuador, India, Thailand, and Vietnam,
70 FR 3943, January 27, 2005. The Commission also determined that an industry in the United States was not
injured by reason of imports from China, Thailand, and Vietnam of canned warmwater shrimp and prawns that had
been found by Commerce to be sold at LTFV. Additionally, the Commission determined that imports from Brazil,
Ecuador, and India of canned warmwater shrimp and prawns were negligible.

¢ Frozen Warmwater Shrimp from Brazil, China, India, Thailand, and Vietnam, Investigation Nos. 731-TA-1063,
1064, 1066-1068 (Review), USITC Publication 4221, March 2011, p. I-3.

" Implementation of the Findings of the WTO Panel in United States Antidumping Measure on Shrimp from
Ecuador: Notice of Determination Under section 129 of the Uruguay Round Agreements Act and Revocation of the
Antidumping Duty Order on Frozen Warmwater Shrimp from Ecuador,72 FR 48257, August 23, 2007.

8 Frozen Warmwater Shrimp From Brazil, China, India, Thailand, and Vietnam, 76 FR 18782, April 5, 2011.
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NATURE AND EXTENT OF ALLEGED SUBSIDIES
Alleged Subsidies

On January 25, 2013, Commerce published a notice in the Federal Register of the initiation of its
countervailing duty investigation on frozen warmwater shrimp from China, Ecuador, India, Indonesia,
Malaysia, Thailand, and Vietnam.?® Commerce identified the following 25 alleged subsidy programs in
China, seven in Ecuador, 21 in India, 14 in Indonesia, 16 in Malaysia, 12 in Thailand, and 20 in Vietnam.

China

A. Grant Programs
1. Guangdong Province Funds for Enterprise Outward Expansion
2. State Key Technology Renovation Project Fund Program
3. Central Government, Provincial, and Municipal Grants Under the Famous Brands Program
4. Grants Under the Healthy Development of the Aquaculture Industry Program
5. Grants by the Central Government and the Xuzhou District Government in Connection with
Construction of Fishery Industry Zones and Farms
6. Grants from the Huanhua City Government for Fry Breeding
7. Central Government Grants Under the 2010 Aquatic Products Quality and Safety Supervision
Program
8. Government Grants for Fishery Machinery and Equipment Purchases
9. Grants from Banfu Country Government for Development of Breeding Stock

B. Income Tax Programs
1. Tax Incentives for Enterprises Engaged in Aquaculture and Processing
2. Two Free, Three Half Program
3. Export Oriented FIEs
4. Tax Refund for Profit Reinvestment in Export-Oriented Enterprises
5. Tax Incentives for FIEs in Special Economic Zones

C. Other Tax Programs
1. VAT Exemption on Imports of Shrimp Fry
2. VAT Refunds for FIEs on Purchases of Chinese-Made Equipment
3. VAT Refunds for Domestic Firms on Purchases of Chinese-Made Equipment
4. VAT and Tariff Exemption for Using Imported Equipment in Encouraged Industries

D. Loans
1. Preferential Lending to Shrimp Producers by the Central Government and
Province of Guangdong
2. Central Government Provision of 