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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 731-TA-671-673 (Third Review)
SILICOMANGANESE FROM BRAZIL, CHINA, AND UKRAINE

DETERMINATIONS

On the basis of the record" developed in the subject five-year reviews, the United States
International Trade Commission (Commission)? determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)), that revocation of the antidumping duty order on silicomanganese from Brazil
would not be likely to lead to continuation or recurrence of material injury to an industry in the United
States within a reasonably foreseeable time® and that revocation of the antidumping duty orders on
silicomanganese from China and Ukraine would be likely to lead to continuation or recurrence of material
injury to an industry in the United States within a reasonably foreseeable time.*

BACKGROUND

The Commission instituted these reviews on August 1, 2011 (76 F.R. 54272) and determined on
November 4, 2011 that it would conduct full reviews (76 F.R. 72212, November 22, 2011). Notice of the
scheduling of the Commission’s reviews and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on April 13, 2012 (77 F.R. 22344).
The hearing was held in Washington, DC, on September 5, 2012, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Commissioner Meredith Broadbent did not participate in these reviews.

¥ Commissioner Dean A. Pinkert dissenting.

* Commissioner Daniel R. Pearson dissenting with regard to Ukraine.






VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act™), that revocation of the antidumping duty orders on silicomanganese
from China and Ukraine would be likely to lead to continuation or recurrence of material injury to an
industry in the United States within a reasonably foreseeable time.> The Commission further determines,
pursuant to section 751(c) of the Act, that revocation of the antidumping duty order on silicomanganese
from Brazil would not be likely to lead to continuation or recurrence of material injury to an industry in
the United States within a reasonably foreseeable time.® ’

l. BACKGROUND

In December 1994, the Commission determined that an industry in the United States was
materially injured or threatened with material injury by reason of imports of silicomanganese from Brazil,
China, and Ukraine that were being sold at less than fair value (“LTFV”).2 On December 22, 1994,
Commerce issued antidumping duty orders on silicomanganese from Brazil and China.’

The Commission instituted first reviews of the antidumping orders on silicomanganese from
Brazil and China and the suspended investigation on silicomanganese from Ukraine on November 2,
1999, and received responses to the notice of institution from a domestic interested party and respondent
interested parties concerning subject imports from Brazil and Ukraine. The Commission determined to
conduct full reviews."™* In January 2001, the Commission determined that revocation of the antidumping
orders on silicomanganese from Brazil and China and the suspended investigation on silicomanganese
from Ukraine would be likely to lead to continuation or recurrence of material injury to an industry in the

’ Commissioner Daniel R. Pearson determines that revocation of the antidumping duty order on silicomanganese
from Ukraine would not be likely to lead to continuation or recurrence of material injury to an industry in the United
States within a reasonably foreseeable time. See Additional and Dissenting Views of Commissioner Daniel R.
Pearson.

® Commissioner Dean A. Pinkert determines that revocation of the antidumping duty order on silicomanganese
from Brazil would be likely to lead to continuation or recurrence of material injury to an industry in the United
States within a reasonably foreseeable time. His determination is set forth in these views and his separate footnotes.

" Commissioner Meredith Broadbent did not participate in these reviews.

8 Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela, Investigations Nos. 731-
TA-671-674 (Final), USITC Pub. 2836 (Dec. 1994) (“Original Determinations™). The Commission reached a
negative determination with respect to silicomanganese from Venezuela. The original investigations were instituted
based on a petition filed by Elkem and the Oil, Chemical and Atomic Workers Local 3-639 on November 12, 1993.
Effective October 31, 1994, Commerce suspended the antidumping investigation of silicomanganese from Ukraing,
based on an agreement by the Government of Ukraine to restrict the volume of direct or indirect silicomanganese
exports to the United States and to sell such exports at or above a “reference price” in order to prevent the
suppression or undercutting of price levels of domestic silicomanganese in the United States. 59 Fed. Reg. 60951
(Nov. 29, 1994). Petitioners then requested continuation of the investigation regarding silicomanganese from
Ukraine.

959 Fed. Reg. 66003 (Dec. 22, 1994).
10 64 Fed. Reg. 59209 (Nov. 2, 1999).
1165 Fed. Reg. 7891 (Feb. 16, 2000).




United States in a reasonably foreseeable time.*> On February 16, 2001, Commerce published a notice of
continuation of the antidumping duty orders on silicomanganese from Brazil and China.*®

The Commission instituted second reviews of the antidumping duty orders on silicomanganese
from Brazil, China, and Ukraine'* on January 3, 2006, and received a response to the notice of institution
from a domestic interested party, but no responses from any respondent interested parties. On April 10,
2006, the Commission determined to conduct expedited reviews.”® On August 1, 2006, the Commission
made affirmative determinations with respect to the antidumping duty orders covering silicomanganese
from Brazil, China, and Ukraine.* On September 14, 2006, Commerce published a notice of continuation
of the antidumping duty orders on silicomanganese from Brazil, China, and Ukraine."’

The Commission instituted these reviews on August 1, 2011.* Responding to the notice of
institution were: two domestic producers, Eramet Marietta, Inc. (“Eramet”)* and Felman Production, Inc.
(“Felman™); a Brazilian producer, Vale Manganese S.A. (“Vale”); and a Ukrainian trade association,
Ukrainian Association of Ferroalloy Producers (“UkrFA”). On November 4, 2011, the Commission
determined to conduct full reviews on the orders on subject imports from Brazil and Ukraine because of
adequate interested party responses and determined to conduct full reviews on the order on subject
imports from China to promote administrative efficiency.?

Both domestic producers participated in the hearing and filed separate prehearing and posthearing
briefs.?! Counsel for Vale participated at the hearing and filed prehearing and posthearing briefs. No
Chinese respondent participated at the hearing or filed briefs. No Ukrainian respondent participated at the
hearing, but UkrFA filed prehearing and posthearing briefs.

In these reviews, the domestic industry data are based on questionnaire responses from the two
U.S. producers of silicomanganese which account for 100 percent of known U.S. production of
silicomanganese during the period of review.?? Respondents from each of the three subject countries
provided data to the Commission in varying degrees. One of the four principal producers of
silicomanganese in Brazil, Vale, provided a useable questionnaire response; Vale estimates that it
accounts for *** of total Brazilian silicomanganese production in 2011.2 While there were 423 reported

12 Silicomanganese from Brazil, China, and Ukraine, Inv. Nos. 731-TA-671-673 (Review), USITC Pub. 3386
(Jan. 2001) (“First Review Determinations”).

12 66 Fed. Reg. 10669 (Feb. 16, 2001).

1 0On July 19, 2001, the Government of Ukraine requested that Commerce terminate the suspension agreement on
silicomanganese from Ukraine. On September 17, 2001, Commerce terminated the suspension agreement and issued
an antidumping duty order covering imports of silicomanganese from Ukraine. See 66 Fed. Reg. 43838 (Aug. 21,
2001).

1571 Fed. Reg. 27515 (May 11, 2006).

16 Silicomanganese from Brazil, China, and Ukraine, Inv. Nos. 731-TA-671-673 (Second Review), USITC Pub.
3879 (Aug. 2006) (“Second Review Determinations”).

17 71 Fed. Reg. 54272 (Sept. 14, 2006).
18 76 Fed. Reg. 45856 (Aug. 1, 2011).

1% Eramet’s predecessor firm, Elkem Metals Co. (“Elkem™), was a petitioner in the original investigations.
Confidential Report (CR) at I-2; Public Report (PR) at I-2.

20 Explanation of Commission Determinations on Adequacy.

2! Eramet’s Final Comments exceeded the 15 pages of textual material limit set forth in 19 C.F.R. 207.68(b).
Consequently, we have disregarded Exhibit 1 of Eramet’s Final Comments. We note that the textual material
contained in Exhibit 1 was also set forth on page 3 of its Final Comments.

2 CRat I-15; PR at I-13.

2 CRat IV-13; PR at IV-10. An additional firm in Brazil provided the Commission a questionnaire response;
however, its data were unusable. CR at IV-13 n.151; PR at IV-10 n.151.
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silicomanganese producers in China, only one producer, Guilin Comilog Ferroalloy Co., Ltd.
(“Comilog”) provided a questionnaire response to the Commission; Comilog accounted for less than ***
of total silicomanganese production in China in 2011.>* Each of the three primary silicomanganese
producers in Ukraine, PJSC Nikopol Ferroalloy Plant (“Nikopol”), PJSC Zaporozhye Ferroally Plant
(“Zaporozhye™), and PJSC Stakhanov Ferroalloy Plant (“Stakhanov”) provided a questionnaire response;
these producers account for 100 percent of the known industry in Ukraine during the period of review.?

In these reviews, there were 10 importers of silicomanganese that responded to the Commission’s
guestionnaires and accounted for 96 percent of total U.S. imports from 2006 to 2011, based on official
Commerce import statistics.”® Import data in the Commission report are based on questionnaire
responses.”’ Foreign industry data and related information are based on the questionnaire responses of the
six responding producers of silicomanganese in the subject countries, industry association statistics, and
global trade data.?®

1. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c) of the Act, the Commission defines the
“domestic like product” and the “industry.”® The Act defines “domestic like product” as “a product
which is like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation under this subtitle.”® The Commission’s practice in five-year reviews is to examine the
domestic like product definition from the original determinations and any completed reviews and consider
whether the record indicates any reason to revisit the prior findings.*

Commerce has defined the imported merchandise within the scope of the orders under review as
follows:

Silicomanganese, which is sometimes called ferrosilicon manganese, is a ferroalloy
composed principally of manganese, silicon and iron, and normally contains much

# CR at IV-22; PR at IV-17.
» CRat IV-31; PR at IV-23.

% CR/PR at IV-1. There were no subject imports from Brazil and *** subject imports from the Ukraine over the
period of review. CR at Table 1V-2 and IV-8 n.135; PR at Table IV-2 and V-6 n.135. Subject imports from China
were not sold in commercial quantities in the United States and accounted for only *** of total imports from 2006 to
2011. Id. As***. CRatIV-8n.135; PR at V-6 n.135.

’ CRat I-15; PR at I-14. For purposes of compiling data on apparent U.S. consumption, data from U.S.
importers’ questionnaire responses were combined with Customs data for the remaining firms in official Commerce
import statistics (i.e., the remaining 4 percent) that did not provide data to the Commission. CR/PR at I\V-1.

% CR at I-15; PR at I-14.
219 U.S.C. § 1677(4)(A).

%019 U.S.C. § 1677(10); see, e.q., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19
CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996); Torrington Co. v.
United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991); see also S.
Rep. No. 249, 96" Cong., 1% Sess. 90-91 (1979).

% See, e.q., Internal Combustion Industrial Forklift Trucks From Japan, Inv. No. 731-TA-377 (Second Review),
USITC Pub. 3831 at 8-9 (Dec. 2005); Crawfish Tail Meat From China, Inv. No. 731-TA-752 (Review), USITC Pub.
3614 at 4 (Jul. 2003); Steel Concrete Reinforcing Bar From Turkey, Inv. No. 731-TA-745 (Review), USITC Pub.
3577 at 4 (Feb. 2003).




smaller proportions of minor elements, such as carbon, phosphorus, and sulfur.
Silicomanganese generally contains by weight not less than 4 percent iron, more than 30
percent manganese, more than 8 percent silicon, and not more than 3 percent
phosphorous. All compositions, forms, and sizes of silicomanganese are included within
the scope of the order, including silicomanganese slag, fines, and briquettes.
Silicomanganese is used primarily in steel production as a source of both silicon and
manganese.*

Silicomanganese is consumed in bulk form primarily by the steel industry as a source of both
silicon and manganese, and sometimes as an alloying agent in the production of iron castings. Although
manufactured to ASTM International specifications A 483 in three grades (A, B, and C) that are
differentiated by their silicon and carbon content, most silicomanganese produced and sold in the United
States conforms to the specification for grade B. Silicomanganese generally is sold in small pieces of
fairly uniform sizes.*® Silicomanganese is produced by smelting together in a submerged arc furnace
sources of silicon, manganese, iron, and a carbonaceous reducing agent (usually coke).**

In its original determinations, the Commission considered whether there should be multiple like
products, and found that all silicomanganese is utilized as a source of manganese and silicon in iron and
steelmaking. Accordingly, the Commission defined the domestic like product as all silicomanganese,
coextensive with Commerce’s scope.® In its first and second five-year reviews, the Commission again
defined the domestic like product as all silicomanganese, coextensive with Commerce’s scope. In so
doing, the Commission noted that none of the parties disagreed with the Commission’s original domestic
like product definition and that no new information had been obtained during the five-year reviews that
would suggest that it should change its domestic like product definition.®

In these third reviews, there is no information in the record that would warrant a re-examination
of the Commission’s original domestic like product definition. None of the parties disagree with the
Commission’s prior definition.*” Accordingly, we again define the domestic like product to be all
silicomanganese, coextensive with Commerce’s scope.

B. Domestic Industry and Related Parties

Section 771(4)(A) of the Act defines the relevant industry as the domestic “producers as a whole
of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”®® In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all domestic
production of the like product, whether toll-produced, captively consumed, or sold in the domestic

32 Silicomanganese From Brazil, the People’s Republic of China, and Ukraine: Final Results of the Expedited
Third Sunset Reviews of the Antidumping Duty Orders, 76 Fed. Reg. 73587, 73588 (Nov. 29, 2011).

¥ CR at 1-18-1-19; PR at 1-16-1-17.
% CR at 1-20-1-22; PR at 1-17-1-18.

% QOriginal Determinations, USITC Pub. 2836 at 1-6-1-7 (Dec. 1994) (Commissioners Rohr and Newquist) and I-
21-1-22 (Commissioners Watson, Nuzum, Crawford, and Bragg). The Ukrainian respondents had argued that off-
specification silicomanganese should be treated as a separate like product.

% First Review Determinations, USITC Pub. 3386 at 5 (Jan. 2001); Second Review Determinations, USITC Pub.
3879 at 5 (Aug. 2006).

%" Felman’s Prehearing Brief at 5-6.

%19 U.S.C. 8 1677(4)(A). The definitions in 19 U.S.C. § 1677 are applicable to the entire subtitle containing the
antidumping and countervailing duty laws, including 19 U.S.C. 8§ 1675 and 1675a. See 19 U.S.C. § 1677.
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merchant market. Section 771(4)(B) of the Act allows the Commission, if appropriate circumstances
exist, to exclude from the domestic industry producers that are related to an exporter or importer of
subject merchandise, or which are themselves importers.*

In the original investigations, the Commission defined the domestic industry as the sole domestic
producer Elkem, which it determined was not a related party within the meaning of the statute.” In the
first and second five-year reviews, the Commission again defined the domestic industry as consisting of
Eramet (successor firm to Elkem),* the sole domestic producer of silicomanganese at the time.*?

In these reviews, there are two domestic producers of silicomanganese — Eramet and Felman.*
Both domestic producers have affiliations with foreign subject producers (and a subject importer in the
case of Felman), through their parent corporations, which raise issues concerning whether they are related
parties.*

Eramet is affiliated, ***, with a subject Chinese producer, Comilog.”> According to Eramet, the
**x 4% Eramet also indicates that Comilog accounted for less than *** of total silicomanganese

% The statute defines related parties in terms of direct or indirect control, including whether “a third party directly
or indirectly controls the producer and the exporter or importer....” 19 U.S.C. 8 1677(4)(B)(ii)(l11). Direct or indirect
control exists when “the party is legally or operationally in a position to exercise restraint or direction over the other
party.” Id. The primary factors the Commission has examined in deciding whether appropriate circumstances exist
to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;
(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the
firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable it to
continue production and compete in the U.S. market; and
(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or exclusion
of the related party will skew the data for the rest of the industry.
See, e.4., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d
809 (Fed. Cir. 1993).

0 Respondents had suggested that Elkem and an importer of subject merchandise were related on the basis of a
joint venture between the respective parent corporations, but the Commission determined that Elkem was not a
related party. Original Determinations, USITC Pub. 2836 at I-7-1-9 and 1-22-1-25.

“T1n July 1999, Eramet S.A. of France purchased the production facility in Marietta, OH, which included all of
Elkem’s silicomanganese assets, from Elkem S.A., and created the U.S. company Eramet Marietta, Inc. (“Eramet”).
CR at 1-22; PR at I-19.

*2 First Review Determination, USITC Pub. 3386 at 6; Second Review Determinations, USITC Pub. 3879 at 5.
In the second reviews, the Commission found that Eramet was related, through its parent company Eramet S.A., to
two Chinese producers of the subject merchandise, Guangxi Comilog Ferroalloy Co., Ltd. and Guilin Comilog
Ferroalloys. There was no evidence that Eramet imported the subject merchandise from either of these producers
during the period of review. Eramet was the only domestic producer of silicomanganese, and no party had argued
for its exclusion. Moreover, there was no evidence that Eramet had received a benefit by virtue of its relationship
with these two related Chinese producers. Under these circumstances, the Commission found that appropriate
circumstances did not exist to exclude Eramet from the domestic industry. USITC Pub. 3879 at 5 n. 19.

3 In January 2006, Felman purchased the silicomanganese assets previously operated by Highlander Alloys LLC,
which attempted to produce silicomanganese from 2002 to 2005. ***, CR at I-23; PR at I-19.

4 None of the parties have argued that appropriate circumstances exist for the Commission to exclude either
domestic producer as a related party. As discussed below, Vale has presented evidence alleging a relationship,
through common third party ownership, between Felman and Ukrainian producers; it suggests the Commission
consider this relationship in its analysis of cumulation and likely volume of subject imports. See, e.g., Vale’s
Prehearing Brief at 28; Vale’s Posthearing Brief at 13-14, and Exhibit 7.

* CR/PR at Table I-3; Eramet’s Posthearing Brief, Response to Commission Questions at 50.
“ Eramet’s Posthearing Brief, Response to Commission Questions at 51.
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production in China in 2011 and, except for a small quantity ***, does not export silicomanganese to any
market.*” While Eramet meets the definition of a related party, pursuant to 19 U.S.C. § 1677(4)(B), there
is no evidence that Eramet imported subject merchandise from any source during the period of review,
and its primary interest clearly lies in domestic production. Eramet is one of two U.S. producers,
accounting for *** of U.S. production in 2011 and supports continuation of the orders.”® While Eramet’s
operating margin *** the industry average during all but one year of the period of review,* there is no
evidence that Eramet has received a benefit by virtue of its relationship with the related Chinese
producer.® ®* Under these circumstances, we find that appropriate circumstances do not exist to exclude
Eramet from the domestic industry.

Felman is affiliated, through its parent company ***, with an importer of silicomanganese,
Felman Trading, Inc.®> The evidence indicates that Felman Trading imported ***.5® Accordingly,
Felman is a related party subject to possible exclusion from the domestic industry. Felman is the larger of
the two U.S. producers, accounting for *** of U.S. production in 2011 and supports continuation of the
orders.> With its substantial investment to acquire and refit U.S. production facilities in 2006 and
additional expenditures in the subsequent years,” Felman’s primary interest appears to lie in domestic
production rather than importation. Felman’s operating margin *** the industry average during all but
one year of the period of review.*® Based on these considerations, we find that appropriate circumstances
do not exist to exclude Felman from the domestic industry.

The parties have raised additional issues concerning Felman’s relationship with subject producers
in Ukraine. They disagree about the nature of these relationships. In these five-year reviews, evidence
Vale submitted from a court proceeding involving Felman’s business activities in 2008 appears to
document common ownership interest (i.e., the Privat Group)>” and common management between

7 Eramet’s Posthearing Brief, Response to Commission Questions at 51.
“8 CR/PR at Table I-3.
“ CR/PR at Table 111-10.

%0 Consistent with her practice in past investigations and reviews, Commissioner Aranoff does not rely on
individual-company operating income margins, which reflect a domestic producer’s financial operations related to
production of the domestic like product, in assessing whether a related party has benefitted from importation of
subject merchandise. Rather, she determines whether to exclude a related party based principally on its ratio of
subject imports to domestic production and whether its primary interests lie in domestic production or importation.

51 Commissioner Dean A. Pinkert does not rely upon the financial performance of Eramet or Felman as a factor in
determining whether there are appropriate circumstances to exclude these related parties from the domestic industry
in these five-year reviews. The record is not sufficient to infer from their profitability on U.S. operations whether
they have derived a specific benefit from their status as related parties. See Allied Mineral Products v. United
States, 28 CIT 1861, 1865-67 (2004).

%2 CR/PR at Table I-3.

¥ CRat 111-8 n.113; PR at 111-3 n.113. Felman indicates that the ***.”” Felman’s Prehearing Brief at 9 n.35.
% CRI/PR at Table I-3.

* CR at 111-20 and Table 111-13; PR at 111-6-111-7 and Table 111-13.

% CR/PR at Table I11-10.

57 The Privat Group, owned by Ukrainian businessmen Hannady Boholiubov and Ihor Kolmoisky, is currently the
majority shareholder in all the Ukraine-based ferroalloy enterprises. Privat’s owners also control U.S. enterprises
Felman Production, Inc and CC Metal Alloys, LLC; Georgian Manganese, based in Georgia; SC Feral SRL in
Romania; and the manganese ore producer Consolidated Mineral (Consmin) in Australia. Brazilian respondent
interested party, response to September 19, 2011 Letter Regarding Response to Notice of Institution, October 5,
2011, p. 1-2, exhibit 2 (Ukraine Business Weekly article).
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Felman and the Ukrainian producers.® Felman acknowledges that there are common investors in both the
Ukrainian producers and Felman, and that there was ***.*° Confidential statements from the Ukrainian
producers ***.° While Felman Trading's website indicates that the company currently has “exclusive
contracts (with the Ukrainian producers as well as the Georgian and Romanian producers) for ferroalloys
deliveries on the markets of North, Central, and South Americas,” Felman contends that these contracts
do not demonstrate that Felman Trading has control over Ukrainian exports ***.6* Even assuming
arguendo that these materials indicate additional bases for concluding that Felman is a related party, we
still find that appropriate circumstances do not exist to exclude Felman from the domestic industry as a
related party. As explained above, Felman has substantial interests in U.S. production and does not
appear to have derived any benefit from whatever relationships it may have with subject producers.

Thus, we find that appropriate circumstances do not exist to exclude either Felman or Eramet
from the domestic industry, and define the domestic industry to include all domestic producers of
silicomanganese.

. CUMULATION
A. Legal Standard

With respect to five-year reviews, section 752(a) of the Act provides as follows:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of this title were initiated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the United States market. The
Commission shall not cumulatively assess the volume and effects of imports of the
subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.®

% Vale’s Posthearing Brief, Exh. 7, guoting from Mt. Hawley Insurance v. Felman, Ct. No. 3:09-00481, Slip Op.
at 15 (S.D.W.V. Aug. 19, 2010) (“Privat representatives operate Felman Production, Inc. as if it is their sole
proprietorship; Feldman has little independence.” Id. at 21); see also Felman Productions v. Industrial Risk Insures,
Ct. No. 3:09-0481, 2011 WL 4547012 at 9 (S.D.W.V. Sept. 29, 2011) (“Privat controlled Felman’s pricing and other
features of the business, including balancing Felman’s sales with other Privat holdings.”) in Vale’s Posthearing
Brief, Exh. 7. Felman indicates that these court decisions, which defined “Privat” as “Privat Intertrading,” “involved
a dispute over an insurance claim that arose from events that occurred in 2008 and preceded ***.” Felman’s

Posthearing Brief, App. Williamson 2 at Williamson-4 and 5 n.6.

% Felman’s Posthearing Brief, App. Williamson 2 at Williamson-4 n.6; CR at 1-25 n.52, guoting from Response
to staff questions, July 26, 2012; Felman’s U.S. producers’ questionnaire response, part I.

8 Ukrainian responses on September 14, 2012 to staff questions from August 17, 2012,

81 See Felman’s Posthearing Brief, App. Williamson 2 at Williamson-3 through Williamson-5, and App.
Williamson 2.1; Felman’s e-mail response staff inquiry dated July 26, 2012; Hearing Transcript at 87 (Salonen);
Felman’s Prehearing Brief at 41 n.195. Felman explained that “Felman Trading has exclusive agreements to market
silicomanganese and other ferroalloys from Ukraine ***.” Felman’s Posthearing Brief, App. Williamson 2 at
Williamson-3. Felman also clarified that “***.” Felman’s Prehearing Brief at 41 n.195.

%19 U.S.C. § 1675a(a)(7).




Cumulation therefore is discretionary in five-year reviews, unlike original investigations, which
are governed by section 771(7)(G)(1) of the Act.** The Commission may exercise its discretion to
cumulate, however, only if the reviews are initiated on the same day, the Commission determines that the
subject imports are likely to compete with each other and the domestic like product in the U.S. market,
and imports from each such subject country are not likely to have no discernible adverse impact on the
domestic industry in the event of revocation. Our focus in five-year reviews is not only on present
conditions of competition, but also on likely conditions of competition in the reasonably foreseeable
future.

In the original investigations, for purposes of their analysis of material injury, three of the six
Commissioners found a reasonable overlap of competition and cumulated imports from all the subject
countries.®* Three Commissioners cumulated subject imports from Brazil and China, but did not
cumulate imports from Ukraine, finding no reasonable overlap in competition between imports from
Ukraine and the domestic like product.®® Among the three Commissioners who made affirmative threat of
material injury determinations, none of these Commissioners cumulated imports from any of the subject
countries for purposes of their threat analysis.®®

In the first and second five-year reviews, the Commission cumulated subject imports from Brazil,
China, and Ukraine for purposes of its assessment of the likely volume and effects of subject imports.®’
The Commission did not find that revocation of the antidumping duty orders on silicomanganese from
Brazil, China, and Ukraine would likely have no discernible adverse impact on the domestic industry.®
Reasons that the Commission provided for these conclusions included that the subject imports and the
domestic like product remained highly fungible and substitutable, that all three countries had the
economic incentive and ability to increase sales to the United States, that sustained underselling by
dumped imports would likely have significant price-depressing or -suppressing effects if the orders were
revoked, and that excess capacity existed in all three countries.®® Regarding the likely reasonable overlap
of competition, the Commission found with respect to fungibility that subject imports were likely to be
fungible with each other and with the domestic like product.” The Commission also found with respect

8319 U.S.C. § 1677(7)(G)(i); see, e.9., Nucor Corp. v. United States, 601 F.3d 1291, 1293 (Fed. Cir. 2010)
(Commission may reasonably consider likely differing conditions of competition in deciding whether to cumulate
subject imports in five-year reviews); Allegheny Ludlum Corp. v. United States, 475 F. Supp. 2d 1370, 1378 (Ct.
Int’l Trade 2006) (recognizing the wide latitude the Commission has in selecting the types of factors it considers
relevant in deciding whether to exercise discretion to cumulate subject imports in five-year reviews).

8 Commissioners Rohr, Newquist, and Nuzum.
8 Commissioners Watson, Crawford, and Bragg.

% Qriginal Determinations, USITC Pub. 2836 at 1-12-1-15, 1-30-1-35, 1-53, 1-61, 1-69, 1-73-75 and 1-80-1-81. For
the threat of material injury determinations, Commissioner Watson did not cumulate subject imports from Brazil and
China, but made affirmative threat of material injury determinations for each of these countries; Commissioner
Nuzum did not cumulate subject imports from China and Ukraine, but made affirmative threat of material injury
determinations for each of these countries; and Commissioner Bragg only made an affirmative threat of material
injury determination regarding subject imports from China.

%7 First Review Determinations, USITC Pub. 3386 at 10 and Second Review Determinations, USITC Pub. 3879 at
12.

% First Review Determinations, USITC Pub. 3386 at 8 and Second Review Determinations, USITC Pub. 3879 at
8-10.

% First Review Determinations, USITC Pub. 3386 at 8; Second Review Determination, USITC Pub. 3879 at 8-10.

" First Review Determinations, USITC Pub. 3386 at 9-10 and Second Review Determinations, USITC Pub. 3879
at 11-12. In the first review, the Commission recognized that Ukraine silicomanganese generally had a higher

phosphorus content that might partially limit end-use applications but still found them fungible with the domestic
like product and other subject imports.
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to channels of distribution, geographical overlap, and simultaneous presence that subject imports were
likely to be used in the same channels of distribution (i.e., mostly sold directly to end users), likely to
serve overlapping geographical markets, and likely be simultaneously present in the U.S. market.” In the
first review, the Commission found that asserted differences in likely conditions of competition between
the imports from the different subject countries were not sufficient to lead it to exercise its discretion not
to cumulate the subject imports.™

The statutory threshold for cumulation is satisfied in these reviews because all reviews were
initiated on the same day: August 1, 2011.” We consider the following issues in deciding whether to
exercise our discretion to cumulate the subject imports: (1) whether imports from any of the subject
countries are precluded from cumulation because they are likely to have no discernible adverse impact on
the domestic industry; (2) whether there is a likelihood of a reasonable overlap of competition among
imports from the subject countries and the domestic like product; and (3) whether there are similarities
and differences in the likely conditions of competition under which subject imports are likely to compete
in the U.S. market.”

Based on the record, we find that subject imports from each of the three countries would not be
likely to have no discernible adverse impact on the domestic industry were the antidumping duty orders to
be revoked. We also find a likely reasonable overlap of competition among the subject imports and
between the subject imports and the domestic like product were the orders to be revoked. We find,
however, that subject imports from Brazil would not be likely to compete under similar conditions of
competition with subject imports from China and Ukraine, but find no significant distinctions in likely
conditions of competition between subject imports from China and Ukraine.”

B. Likelihood of No Discernible Adverse Impact
The statute precludes cumulation if the Commission finds that subject imports from a country are

likely to have no discernible adverse impact on the domestic industry.” Neither the statute nor the
Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action (“SAA”) provides

™ First Review Determinations, USITC Pub. 3386 at 9-10 and Second Review Determinations, USITC Pub. 3879
at 11-12.

2 Eirst Review Determinations, USITC Pub. 3386 at 8-10.
7 See 76 Fed. Reg. 45856 (Aug. 1, 2011).

™ Commissioner Pearson notes that, while he considers the same issues discussed in this section in determining
whether to exercise his discretion to cumulate the subject imports, his analytical framework begins with whether
imports from the subject countries are likely to face similar conditions of competition. For those subject imports
which are likely to compete under similar conditions of competition, he next proceeds to consider whether there is a
likelihood of a reasonable overlap of competition whereby those imports are likely to compete with each other and
with the domestic like product. Finally, if based on that analysis he intends to exercise his discretion to cumulate
one or more subject countries, he analyzes whether he is precluded from cumulating such imports because the
imports from one or more subject countries, assessed individually, are likely to have no discernible adverse impact
on the domestic industry. See Steel Concrete Reinforcing Bar From Belarus, China, Indonesia, Korea, Latvia,
Moldova, Poland, and Ukraine, Invs. Nos. 731-TA-873 to 875, 877 to 880, and 882 (Review), USITC Pub. 3933
(Jul. 2007) (Separate and Dissenting Views of Chairman Daniel R. Pearson and Commissioner Deanna Tanner Okun
Regarding Cumulation). Accord Nucor Corp. v. United States, 605 F. Supp.2d 1361, 1372 (Ct. Int’l Trade 2009);
Nucor Corp. v. United States, 594 F. Supp.2d 1320, 1345-47 (Ct. Int’l Trade 2008), aff’d, 601 F.3d 1291 (Fed Cir.
2010). His cumulation analysis in these reviews is set forth in his additional and dissenting views and he does not
join the remainder of section Il of this opinion.

™ As discussed in note 111 below, Commissioner Pinkert does not find it warranted to decumulate imports from
any of the subject countries.

619 U.S.C. § 1675a(a)(7).

11



specific guidance on what factors the Commission is to consider in determining that imports “are likely to
have no discernible adverse impact” on the domestic industry.”” With respect to this provision, the
Commission generally considers the likely volume of subject imports and the likely impact of those
imports on the domestic industry within a reasonably foreseeable time if the orders are revoked. Our
analysis for each of the subject countries takes into account, among other things, the nature of the product
and the behavior of subject imports in the original investigations.

1. Brazil

Following the imposition of the order, subject imports from Brazil exited the U.S. market; there
were virtually no subject imports from Brazil during the period examined in the first review (1997-1999),
second review (2005) or the third review (2006-2011).”® The Commission received a useable
questionnaire response in these reviews from one producer of silicomanganese from Brazil, Vale.” Vale
reported data for each year in the 2006-11 period, and estimates that it accounted for *** of total
Brazilian silicomanganese production in 2011 and approximately *** of the Brazilian silicomanganese
market.?’ 8 It reported no exports to the United States for the third review period.®

Vale’s silicomanganese production capacity rose slightly in 2009, and then remained unchanged
through 2011, its production fluctuated annually but rose slightly from 2006 to 2011, and its capacity
utilization fluctuated during the period.®* The percentage of shipments Vale exported fluctuated on an
annual basis and rose slightly during the period of review.** Available trade and industry data for the
Brazil industry show trends similar to those Vale reported for capacity, production and exports in absolute
volumes during the 2006-2011 period.®®

Based on the available data concerning production capacity, which shows some excess capacity,
and moderate export orientation, we find that subject imports from Brazil, upon revocation, are not likely
to have no discernible adverse impact on the domestic industry.

"SAA, H.R. Rep. No. 103-316, vol. | at 887 (1994).

8 CR/IPR at Table I-1. In the original investigation, the volume of U.S. shipments of subject imports from Brazil
increased, from 47,613 short tons in 1991 to 63,614 short tons in 1993. In the first review, subject imports from
Brazil were zero short tons in 1997 and 1998, and 22 short tons in 1999; there were no subject imports from Brazil
during the period examined in the second review (2005) or third review (2006-2011). Id.

™ See CR/PR at Table IV-7.

8 CR at IV-13 and Table IV-7; PR at IV-10 and Table IV-7. There are three other principal producers of
silicomanganese in Brazil; Commission staff made three attempts to obtain responses from these producers and on
Sept. 20, 2012 received an initial but unuseable response from one of them, Granha Ligas. CR at 1\VV-13 and n.151.

8 Commissioner Pinkert would add that Granha Ligas reported that ***. Granha Ligas Questionnaire Response
at5, 17. Furthermore, although the Commission has no data from the other known principal Brazilian producers,
there is record evidence that Brazilian producers other than Vale export silicomanganese. *** and GTA data reflect
total Brazilian exports of 73,789 short tons in 2011; Vale exported only *** short tons in that year. CR/PR at Table
IV-7 and Table 1V-9.

82 CR at IV-13, and Tables I-1 and IV-7; PR at 1\V-10, and Tables I-1 and IV-7.

8 vale’s silicomanganese production capacity remained constant from 2006 to 2008 at ***, rose slightly to ***
in 2009, and then remained unchanged through 2011. Vales’s production fluctuated between years but rose slightly
over the 2006-2011 from ***. Capacity utilization fluctuated, ranging from a low of *** in 2009 to a high of *** in
2008, and was *** in 2011. CR/PR at Table I1V-7.

8 The percentage of shipments Vale exported ranged from a low of *** in 2009 to a period high of *** in 2011.
CR/PR at Table IV-7.

% See CR/PR at Tables IV-8 and 9.
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2. China

Immediately following the imposition of the antidumping duty order, subject imports from China
declined, and there were no imports during periods examined in the first review (1997-1999) or second
review (2005).% In the current review, there have been limited quantities of Chinese imports entering the
United States from 2007 to 2011.%

Only one Chinese producer (Comilog) reported data to the Commission in these reviews.
Comilog accounted for less than *** of total silicomanganese production in China in 2011.% Comilog’s
only exports of silicomanganese over the review period were a small amount of product shipped *** 8
There were 423 reported silicomanganese plants in China in 2010.*° Awvailable trade and industry data
indicate that China’s silicomanganese capacity has increased by more than 50 percent from 2006 to 2011
and its production also increased but, because production increased at a slower rate than capacity,
capacity utilization levels declined from 2006 to 2011.°* Chinese exports to all markets generally rose
from 2006 to 2008, but then declined sharply in 2009 and have remained at levels far lower than those of
2006-2008, in part due to Chinese export restrictions.”

Based on the Chinese silicomanganese industry’s increasing and significant capacity, excess
capacity, and export orientation at the beginning of the period of these reviews, we find that subject
imports from China, upon revocation, are not likely to have no discernible adverse impact on the domestic
industry.

3. Ukraine
After the suspension agreement became effective in 1994, subject imports from Ukraine declined

to very low levels.®®* With the termination of the suspension agreement and the imposition of the
antidumping duty order in 2001, the quantity of subject imports from Ukraine declined to zero in both

% In the original investigations, U.S. shipments of subject imports from China increased from 6,064 short tons in
1991 to 24,092 short tons in 1993. CR/PR at Table I-1.

8 CR/PR at Table I-1. ***, Data for imports from China are based on official Commerce import statistics. ***.
CR/PR at Table IV-1 and n.1, and Table IV-2 and n.1.

% CR at IV-22; PR at IV-17.
¥ CR/PR at Table IV-11.
Y CRat IV-22; PR at IV-17.

° Available trade and industry data indicate that China’s silicomanganese capacity has increased from *** in
2011. Chinese production also increased from *** in 2011, but Chinese capacity utilization levels declined from
***in 2011. CR/PR at Table I-12.

% CR/PR at Tables IV-12, 1V-13, and 1V-14. The Chinese export tax on silicomanganese was five percent at the
beginning of 2006, and increased three times in five percent increments, reaching 20 percent on January 1, 2008.
CR at 11-7 n.79; PR at I1-4 n.79. The economic effect of these policies was to restrict the export of silicomanganese
(and other steel sector inputs), thereby increasing their supply and lowering their price in the domestic market in
China and promoting their incorporation into downstream, “higher value-added” production activities in steel in
China. CR at IV-28; PR at IVV-20. There is some indication that the Chinese government may eliminate or reduce
these export taxes as it has done with other similar export taxes on other steel inputs and products in recent years, but
as of the closing of the record in these reviews, no such action had been announced. See, e.g., Eramet’s Posthearing
Brief, Response to Commission questions at 44-48 and Exhs. 30-32; Felman’s Posthearing Brief, Aranoff Exhibit
1.1.

% In the original investigations, U.S. shipments of subject imports from Ukraine increased from zero in 1991 to
29,468 short tons in 1993. During the first review period, subject imports from Ukraine were 8,259 short tons in
1997, zero in 1998, and 9,025 short tons in 1999. CR/PR at Table I-1.
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2005 (second review) and during the 2006-2011 third review period, except for *** of 22 short tons
imported in 2010.%

The Commission received questionnaire responses in these reviews from the three primary
producers of silicomanganese in Ukraine — Nikopol, Zaporozhye, and Stakhanov.*® Responding
Ukrainian producers reported data for each year in the 2006-11 period, and are estimated to account for
100 percent of total Ukrainian silicomanganese production in 2011.*® Ukrainian silicomanganese
production capacity increased from 2006 to 2011, production fluctuated on an annual basis but declined
from 2006 to 2011, and capacity utilization fluctuated between years and declined during the period of
review.”” The percentage of shipments exported fluctuated from 2006 to 2009, and then declined sharply
in 2010 and 2011.%8 Awvailable trade and industry data show similar trends for capacity and production for
these producers during the 2006-2011 period.”

Based on the responding Ukrainian producers’ significant capacity, including excess capacity,
and export orientation, we find that subject imports from Ukraine, upon revocation, are not likely to have
no discernible adverse impact on the domestic industry.

C. Likelihood of a Reasonable Overlap of Competition
The Commission generally has considered four factors intended to provide a framework for

determining whether subject imports compete with each other and with the domestic like product.*® Only
a “reasonable overlap” of competition is required.’™ In five-year reviews, the relevant inquiry is whether

% CR/PR at Table I-1.
% See CR/PR at Table IV-15.
% CR at IV-31 and Table 1V-15; PR at 1\V-23 and Table 1V-15.

%7 Ukrainian silicomanganese production capacity from 2006 and 2010 ranged between *** and increased to ***
in 2011. Ukrainian production fluctuated on an annual basis but declined from *** in 2011. Capacity utilization
fluctuated, ranging from a low of *** in 2009 to a high of *** in 2007, and was *** in 2011. CR/PR at Table IV-15.

% The percentage of shipments exported fluctuated from 2006 to 2009, ranging from a low of *** in 2008 to a
high of *** in 2007, and then declined sharply in 2010 (***) and 2011 (***). CR/PR at Table IV-15.

% See CR/PR at Tables IV-16 and IV-17. During 2010 and 2011, there was a large discrepancy between exports
reported by Global Trade Atlas and those reported by the subject producers in their questionnaire responses. This
discrepancy ***. CR/PR at Table IV-16 and n.1.

100 The four factors generally considered by the Commission in assessing whether imports compete with each
other and with the domestic like product are as follows: (1) the degree of fungibility between subject imports from
different countries and between subject imports and the domestic like product, including consideration of specific
customer requirements and other quality-related questions; (2) the presence of sales or offers to sell in the same
geographical markets of imports from different countries and the domestic like product; (3) the existence of common
or similar channels of distribution for subject imports from different countries and the domestic like product; and (4)
whether subject imports are simultaneously present in the market with one another and the domestic like product.
See, e.9., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

101 See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (Ct. Int’l Trade 1996); Wieland Werke, 718 F.
Supp. at 52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F.
Supp. 673, 685 (Ct. Int’l Trade 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996). We note, however, that there have been
investigations where the Commission has found an insufficient overlap in competition and has declined to cumulate
subject imports. See, e.q., Live Cattle From Canada and Mexico, Invs. Nos. 701-TA-386 and 731-TA-812 to 813
(Prelim.), USITC Pub. 3155 at 15 (Feb. 1999), aff’d sub nom, Ranchers-Cattlemen Action Legal Foundation v.
United States, 74 F. Supp. 2d 1353 (Ct. Int’l Trade 1999); Static Random Access Memory Semiconductors from the
Republic of Korea and Taiwan, Invs. Nos. 731-TA-761 to 762 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).
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there likely would be competition even if none currently exists because the subject imports are absent
from the U.S. market.**

Fungibility. Imported silicomanganese is generally considered to be interchangeable with
domestically produced silicomanganese in most applications.'® Both U.S. producers, and almost all
importers and purchasers, found silicomanganese from each subject country to be at least frequently
interchangeable with silicomanganese from other subject sources and the domestically produced
product.*® Most purchasers further found silicomanganese from each subject country to be comparable
with each other and with the domestic like product with respect to most non-price product
characteristics.®®

Interchangeability may be limited by the chemical composition of the material.»® In the original
investigations and the prior reviews, the Commission found that while the use of Ukrainian
silicomanganese could be limited for certain applications due to a higher level of phosphorus, it was
considered substitutable with silicomanganese from other sources in suitable applications such as static
structural steel products.’®” Producers and purchasers, moreover, are able to blend high-phosphorus
silicomanganese with standard silicomanganese to produce a silicomanganese with lower phosphorus
content.’® There is no information in the record of the present reviews indicating that the fungibility of
silicomanganese from all sources has changed.

Channels of Distribution. During each year of the period of review, the *** percentage of
domestic producers’ U.S. shipments of silicomanganese was sold directly to end users.'® Importers
provided no channels of distribution data for subject imports and sold nonsubject imports primarily
directly to end users, with sales to distributors peaking at 13 percent in 2009.'*°

Geographic Overlap. The domestic like product is sold in every geographical market of the
contiguous United States.*™* During the period of review, no imports from Brazil were reported, and only
*** was reported. The small volume of imports from China identified in official import statistics entered
in a number of Customs districts across the contiguous United States.'*?

Simultaneous Presence in Market. The domestic like product has been present in the U.S. market
throughout the period of review.** With the orders in place, there were no imports reported from Brazil
in the review period, imports from China were reported for only 7 of 75 reporting months, and imports

192 See generally Chefline Corp. v. United States, 219 F. Supp. 2d 1313, 1314 (Ct. Int’l Trade 2002).
103 CR at 11-23; PR at 11-16.

104 CR/PR at Table I1-11.

15 CR/PR at Table 11-9.

106 CR at 11-23; PR at 11-16. Low-carbon silicomanganese is produced by upgrading standard grade material by
the addition of silicon wastes from the ferrosilicon industry. It is produced primarily in Norway by a firm related to
Eramet, and ***. CR at I-20.

107 First Review Determinations, USITC Pub. 3386 at 9 and Second Review Determinations, USITC Pub. 3879 at
11.

108 First Review Determinations, USITC Pub. 3386 at 9 and Second Review Determinations, USITC Pub. 3879 at
11.

109 CR/PR at Table 11-1. U.S. produced silicomanganese sales to *** of total U.S. shipments in any given year.
Id.

10 CR/PR at Table I1-1.

1 CRat 11-2, IV-9 and IV-10; PR at 11-1, IV-7.
12 CR at IV-10; PR at IV-7-1V-8.

113 CR/PR at Table I-6.
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from Ukraine were reported for only 1 of 75 reporting months.**

Conclusion. The information in the record supports a finding that imports from each subject
country are fungible with the domestic like product and each other. The limited information in the record
also supports finding that upon revocation imports from each of the subject countries and the domestic
like product would likely be sold in similar channels of distribution and geographic markets and be
simultaneously present in the U.S. market, as they were prior to imposition of the orders. Based on these
considerations, we find that there would likely be a reasonable overlap of competition between and
among imports from each subject country and the domestic like product if the orders were to be revoked.

D. Likely Conditions of Competition*®

In determining whether to exercise our discretion to cumulate the subject imports, we assess
whether the subject imports from Brazil, China, and Ukraine are likely to compete under similar or
different conditions in the U.S. market after revocation of the orders.*'®

We find that subject imports from China and Ukraine would likely compete in the U.S. market
under the same conditions of competition with each other,**” but under different conditions of competition
than subject imports from Brazil. The available information in the record indicates that the industries in
both China and Ukraine play a substantial and increasing role in supplying the global silicomanganese
markets. Together these industries accounted for 64.4 percent of global production in 2010.*® The
production capacity in each of these countries is huge and increased substantially from 2006 to 2011.*
Since production has not kept pace with the increase in capacity, these industries have large and

14 CR at IV-10; PR at IV-7-1V-8.

115 Commissioner Pinkert notes that Vale’s arguments on discretionary decumulation center on Vale’s contention
that, in the event of revocation, the likely adverse impact of imports of the subject merchandise from Brazil is small
relative to the likely adverse impact of subject imports from China and Ukraine. Vale Final Comments at 3-4. He
finds, as explained below, that this contention rests on a misconstruction of the cumulation provisions of the statute
and that cumulation of imports of the subject merchandise from Brazil, China, and Ukraine is warranted for purposes
of the analysis of likelihood of continuation or recurrence of material injury in these reviews.

In Commissioner Pinkert’s view, assuming a reasonable overlap of competition, if the Commission finds that
imports of the subject merchandise from a particular country are likely to have a discernible adverse impact on the
domestic industry in the event of revocation, a relatively small expected impact from those imports cannot be a valid
basis for decumulating them — the cumulation provisions exist to enable the Commission to achieve a sensible
overall result where multiple discernible adverse impacts, however small, are likely to affect the domestic industry in
the same manner and thus to achieve a concerted impact. As the Statement of Administrative Action to the Uruguay
Round Agreements Act states, at 847, “This [cumulative] analysis recognizes that a domestic industry can be injured
by a particular volume of imports and their effects regardless of whether those imports come from one source or
many sources.” In the present case, where the product in question is standardized globally and the U.S. market is not
segmented, there can be little doubt that unfairly traded imports from Brazil, China, and Ukraine will likely have
precisely the same kind of adverse impact on the domestic industry, albeit not necessarily to the same degree, in the
event of revocation.

116 See Nucor Corp. v. United States, 601 F.3d 1291, 1296 (Fed. Cir. 2010); see also Allegheny Ludlum Corp.,
475 F. Supp. 2d at 1378 (recognizing the wide latitude the Commission has in selecting the type of factors it
considers relevant in deciding whether to exercise discretion to cumulate subject imports in five-year reviews);
Nucor v. United States, 569 F. Supp. 2d at 1337-38; United States Steel, Slip Op. 08-82.

17 No party argued that subject imports from China and Ukraine would likely compete under different conditions
of competition.

118 CR/PR at Table IV-6.
119 CR/PR at Tables IV-12, 1V-15, and 1V-17.
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increasing quantities of excess capacity. Even though exports as a share of total production have declined
from 2009 to 2011 for the industry in China and exports as a share of total shipments have declined from
2010 to 2011 for the industry in Ukraine, the export volumes in absolute terms were large and remain
large for the industry in Ukraine.’® Available information shows that home market consumption in
Ukraine has not increased sufficiently to adjust for lower export volumes and thus the industry’s
inventories have increased.*”* Moreover, Chinese and Ukrainian producers have exported
silicomanganese to a wide range of markets around the globe.*?> Finally, silicomanganese from both
China and Ukraine is subject to third-country antidumping duty orders in two countries.'?

In contrast with the industries in China and Ukraine, the industry in Brazil has neither the global
reach nor focus it exhibited at the time of the original investigations and first review.'?* After imposition
of the orders, subject imports from Brazil exited the U.S. market. Vale is the largest silicomanganese
producer in Brazil and the predominant exporter.®® The majority of the total shipments of Brazilian
producer Vale in each calendar year of the period reviewed were domestic shipments, ranging from a low
of *** 1% From 2006 to 2011, total export shipments from Brazil declined and the markets served by
those exports have been relatively stable. The majority of the Brazilian industry’s export shipments have
been focused on customers located in regional South and Central American markets throughout the period
of review, ranging from a low of 62.0 percent of total exports in 2007 to a high of 82.3 percent in 2009.**’
Most of the remaining exports have been shipped by Vale to support its affiliated operations in Europe.'?®
In this review, Vale provided evidence to the Commission that it has adopted a corporate strategy of
focusing on its home and regional markets.’® Consistent with this strategy, Vale voluntarily stopped
shipping silicomanganese to the Canadian market in 2007, and in July 2012 announced that it was selling
its affiliated operations in Europe and would no longer have a need to export silicomanganese to
Europe.*®

120 CR/PR at Tables 1V-12, 1V-15, and 1V-17. Ukrainian producers reported exports of *** in 2011. CR/PR at
Table IV-15. Total exports reported for Ukraine by the Global Trade Atlas were *** in 2011. CR/PR at Table IV-
16. The discrepancy, as noted above, is ***, Id. at n.1. As discussed below, Chinese exports declined as the
Chinese government instituted progressively higher export taxes to restrict exports of silicomanganese to promote
their incorporation into downstream, higher value-added production activities. There is some indication that the
Chinese government may eliminate or reduce these export taxes as it has done with other similar export taxes on
other steel inputs and products in recent years, but as of the closing of the record in these reviews, no such action had
been announced. Eramet’s Posthearing Brief, Response to Commission questions at 44-48, and Exhs. 30-32;
Felman’s Posthearing Brief, Aranoff Exhibit 1.1.

121 CR/PR at Table IV-15.
122 CR/PR at Tables 1V-13 and 1V-15.
123 CR/PR at Table IVV-20.

124 See, e.q., Original Determinations, USITC Pub. 2836 at Table 17 and n.3 (“Other markets consist primarily of
*** 7). First Review Determinations, USITC Pub. 3386 at Table F-1.

125 CR at 11-6, IV-13 and Tables 1\V-7 and 1V-8; PR at I1-, I\VV-10 and Tables I\VV-7 and 1V-8.

126 CR/PR at Table 1V-7. Vale’s domestic shipments (combined internal consumption and commercial home
market sales) as a share of its total shipments were *** in 2011. Id. The Brazilian industry’s domestic shipments as
a share of its total production were *** percent in 2006, *** percent in 2007, *** percent in 2008, *** percent in
2009, *** percent in 2010, and *** percent in 2011. Calculated from CR/PR at Table 1VV-8.

127 CR/PR at Table 1V-9. The Brazilian industry’s export shipments to the South and Central American markets
as a share of its total exports were *** in 2011, and *** in interim 2012. Id.

128 CR/PR at Table IVV-9 and Vale’s Posthearing Brief at 5.
129 v/ale’s Posthearing Brief at 4 and 5, Response to Commission questions at 13-22, and Exhibit 3.

%0 vale’s Posthearing Brief at 4 and 5, Response to Commission questions at 13-22, and Exhibit 3. Vale also
indicated that it ***,

17



The industry in Brazil accounts for a small share of global production; the industry declined from
2.4 percent in 2006 to 1.9 percent in 2010.*" Its production capacity is relatively small compared to the
huge capacity of the industry in other subject countries.**> Moreover, reported silicomanganese capacity
for the Brazilian industry has remained relatively flat, rising slightly in 2007 and 2009, and then
remaining unchanged through 2011.** Even though the industry’s capacity utilization fluctuated during
the period, it has remained above *** in all but the year affected most by the global economic downturn
(2009).2** Thus, the industry in Brazil is distinguished from the industries in China and Ukraine by its
focus on supplying home and regional markets, its relatively smaller capacity, and its more stable
capacity during the period of review. Accordingly, we find that subject imports from Brazil would likely
compete in the U.S. market under different conditions of competition than subject imports from China or
Ukraine.

E. Conclusion

In sum, we determine that subject imports from all three countries are not likely to have no
discernible adverse impact on the domestic industry in the event of revocation and that there would likely
be a reasonable overlap of competition between subject imports from each country and the domestic like
product. We also determine that subject imports from Brazil would not be likely to compete under similar
conditions of competition with the subject imports from China and Ukraine. Accordingly, for the reasons
discussed above, we exercise our discretion to cumulate subject imports from China and Ukraine and
consider them separately from subject imports from Brazil .*® 1%

V. WHETHER REVOCATION OF THE ANTIDUMPING DUTY ORDERS WOULD
LIKELY LEAD TO CONTINUATION OR RECURRENCE OF MATERIAL INJURY
WITHIN A REASONABLY FORESEEABLE TIME

A Legal Standards

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping or countervailing duty order unless (1) it makes a determination that dumping or
subsidization is likely to continue or recur and (2) the Commission makes a determination that revocation
of the antidumping or countervailing duty order “would be likely to lead to continuation or recurrence of
material injury within a reasonably foreseeable time.”**” The SAA states that “under the likelihood
standard, the Commission will engage in a counterfactual analysis; it must decide the likely impact in the
reasonably foreseeable future of an important change in the status quo — the revocation or termination of a

131 CR/PR at Table I1V-6.

132 Compare CR/PR at Tables V-8, IV-12, IV-15 and 1V-17.

13 CR/PR at Table IV-8. Vale’s capacity shows similar trends. CR/PR at Table IV-7.
13 CR/PR at Table 1V-8.

135 For the reasons set forth in his additional and dissenting views, Commissioner Pearson has exercised his
discretion not to cumulate subject imports from Brazil, China, or Ukraine, respectively, with any other subject
imports.

1% Commissioner Pinkert considers subject imports from Brazil, China, and Ukraine on a cumulated basis.
¥ 19 U.S.C. § 1675a(a).
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proceeding and the elimination of its restraining effects on volumes and prices of imports.”**® Thus, the
likelihood standard is prospective in nature.”*® The U.S. Court of International Trade has found that
“likely,” as used in the five-year review provisions of the Act, means “probable,” and the Commission
applies that standard in five-year reviews.*

The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over a longer period of time.”*** According to
the SAA, a “‘reasonably foreseeable time’ will vary from case-to-case, but normally will exceed the
‘imminent’ timeframe applicable in a threat of injury analysis in original investigations.”**

Although the standard in a five-year review is not the same as the standard applied in an original
antidumping duty investigation, it contains some of the same fundamental elements. The statute provides
that the Commission is to “consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”*® It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order or the suspension agreement under review, whether the
industry is vulnerable to material injury if the orders are revoked or the suspension agreement is
terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C.8
1675(a)(4).** The statute further provides that the presence or absence of any factor that the Commission
is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination.'*

In evaluating the likely volume of imports of subject merchandise if the orders under review are
revoked and/or the suspended investigation is terminated, the Commission is directed to consider whether
the likely volume of imports would be significant either in absolute terms or relative to production or

1% SAA at 883-84. The SAA states that “{t}he likelihood of injury standard applies regardless of the nature of
the Commission’s original determination (material injury, threat of material injury, or material retardation of an
industry). Likewise, the standard applies to suspended investigations that were never completed.” 1d. at 883.

13 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued {sic} prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

140 See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’l Trade 2003) (“‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’d mem., 140 Fed. Appx. 268
(Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419 (2002) (same); Usinor Industeel, S.A. v.
United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely than not” standard is “consistent with the court’s
opinion;” “the court has not interpreted ‘likely’ to imply any particular degree of ‘certainty’”); Indorama Chemicals
(Thailand) Ltd. v. United States, Slip Op. 02-105 at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on a
likelihood of continuation or recurrence of injury, not a certainty”); Usinor v. United States, 26 CIT 767, 794 (2002)
(““likely” is tantamount to ‘probable,” not merely ‘possible’”).

1119 U.S.C. § 1675a(a)(5).

142 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

4319 U.S.C. § 1675a(a)(1).

14419 U.S.C. § 1675a(a)(1). Commerce has not issued any duty absorption findings with respect to
silicomanganese from the subject countries.

14519 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is necessarily
dispositive. SAA at 886.
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consumption in the United States.**® In doing so, the Commission must consider “all relevant economic
factors,” including four enumerated factors: (1) any likely increase in production capacity or existing
unused production capacity in the exporting country; (2) existing inventories of the subject merchandise,
or likely increases in inventories; (3) the existence of barriers to the importation of the subject
merchandise into countries other than the United States; and (4) the potential for product shifting if
production facilities in the foreign country, which can be used to produce the subject merchandise, are
currently being used to produce other products.™*’

In evaluating the likely price effects of subject imports if the orders under review are revoked
and/or the suspended investigation is terminated, the Commission is directed to consider whether there is
likely to be significant underselling by the subject imports as compared to the domestic like product and
whether the subject imports are likely to enter the United States at prices that otherwise would have a
significant depressing or suppressing effect on the price of the domestic like product.**®

In evaluating the likely impact of imports of subject merchandise if the orders under review are
revoked and/or the suspended investigation is terminated, the Commission is directed to consider all
relevant economic factors that are likely to have a bearing on the state of the industry in the United States,
including but not limited to the following: (1) likely declines in output, sales, market share, profits,
productivity, return on investments, and utilization of capacity; (2) likely negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital, and investment; and (3) likely negative
effects on the existing development and production efforts of the industry, including efforts to develop a
derivative or more advanced version of the domestic like product.**® All relevant economic factors are to
be considered within the context of the business cycle and the conditions of competition that are
distinctive to the industry. As instructed by the statute, we have considered the extent to which any
improvement in the state of the domestic industry is related to the orders under review and whether the
industry is vulnerable to material injury upon revocation.'*

B. Findings in the Original Investigations and Prior Reviews

Conditions of Competition. In the original investigations and prior five-year reviews, the
Commission identified several conditions of competition pertinent to the domestic silicomanganese
industry. These included the fact that the U.S. market for silicomanganese remains highly competitive,
demand for silicomanganese is largely derived from demand from steelmakers and producers of ferrous
castings, particularly in the production of long products by minimills, and that consequently demand
remains cyclically tied to conditions in the U.S. and global steel industries.”® The Commission also

14619 U.S.C. § 1675a(a)(2).
14719 U.S.C. § 1675a(a)(2)(A-D).

148 See 19 U.S.C. § 1675a(a)(3). The SAA states that “{c}onsistent with its practice in investigations, in
considering the likely price effects of imports in the event of revocation and termination, the Commission may rely
on circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.”
SAA at 886.

14919 U.S.C. § 1675a(a)(4).

%0 The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

51 First Review Determinations, USITC Pub. 3386 at 1-14.
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found that the domestic industry is small relative to apparent U.S. consumption and that imports were
therefore required to satisfy domestic demand.**

The Commission found in the original investigations and first five-year reviews that
silicomanganese is a commodity product made to common industry standards, because once a producer
has qualified multiple suppliers, price takes on central importance to purchasing decisions.**®* Although
silicomanganese can be produced with some variations in chemistry, the Commission found that
silicomanganese consumed in the United States is largely grade B, and silicomanganese with variations in
chemistry other than those specified by the ASTM standards is still viewed in the market as
silicomanganese.™ In both the original investigations and first five-year reviews, the Commission also
found that silicomanganese producers are able, at least to a limited extent, to produce other products,
particularly ferromanganese, in their silicomanganese furnaces.™

In the second review, the Commission found that there was no indication that there had been any
significant changes in the conditions of competition since the first five-year reviews.’® Specifically, there
was no indication that the domestic like product and subject imports are no longer highly substitutable, or
that silicomanganese is no longer sold primarily on the basis of price.

Subject Import Volume. In the original investigations, the Commissioners considered the subject
imports’ ability to increase their presence in the U.S. market in absolute and relative terms.”" In the first
five-year reviews, the Commission found that the antidumping duty orders and the Ukrainian Suspension
Agreement had a restraining effect on cumulated subject import volumes, which dropped from 168,000
short tons in 1993 to 9,000 short tons in 1999.%® The Commission noted that since the imposition of the
orders, imports from Brazil and China effectively had ceased.’ In the first and second reviews, the
Commission concluded that the subject producers’ ability to substantially increase shipments to the
United States, continued production and exportation of substantial quantities of silicomanganese, export
orientation, the rapid increase in subject exports to the United States in the original investigations, as well
as such producers’ apparent substantial capacity, indicate that they were likely to increase exports to the
United States significantly upon revocation of the antidumping duty orders.’®® Accordingly, the
Commission concluded that the likely volume of the subject merchandise, both in absolute terms and
relative to consumption and production in the United States, would be significant, absent the restraining
effect of the orders.™®

152 Original Determinations, USITC Pub. 2836 at 1-25; First Review Determinations, USITC Pub. 3386 at 14;
Second Review Determinations, USITC Pub. 3879 at 16.

152 Original Determinations, USITC Pub. 2836 at 1-6-1-7 (Commissioners Rohr and Newquist) and 1-21-1-22, 1-26
(Commissioners Watson, Nuzum, Crawford, and Bragg); First Review Determinations, USITC Pub. 3386 at 14.

154 First Review Determinations, USITC Pub. 3386 at 1-14. The U.S. market at the time of the first reviews was
served by silicomanganese suppliers from at least 20 countries.

1% QOriginal Determinations, USITC Pub. 2836 at 1-26; First Review Determinations, USITC Pub. 3386 at 15.
1% Second Review Determinations, USITC Pub. 3879 at 15.

37 Original Determinations, USITC Pub 2836, Views of Commissioners Rohr and Newquist at 20-21; Views of
Chairman Watson and Commissioners Crawford and Bragg at 11-12; and Additional and Dissenting Views of
Chairman Nuzum at 24-27.

138 First Review Determinations, USITC Pub. 3386 at 15.
159 First Review Determinations, USITC Pub. 3386 at 15.

180 First Review Determinations, USITC Pub. 3386 at 15-18; Second Review Determinations, USITC Pub. 3879
at 16-17.

161 First Review Determinations, USITC Pub. 3386 at 18; Second Review Determinations, USITC Pub. 3879 at
17.
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Price Effects. During the original investigations, the Commission found that the domestic like
product and subject imports were highly fungible. The Commission found that prices for the domestic
like product and subject imports declined over most of the period examined. The evidence showed a
mixed pattern of overselling and underselling by the subject imports, with data obtained by the
Commission indicating 21 instances of underselling and 19 instances of overselling by the imports with
respect to contract prices, and 8 instances of underselling and 5 instances of overselling on the spot
market.®?

The record in the first and second five-year reviews contained limited pricing data for the U.S.
market. The Commission found, in light of the already high degree of price-based competition in the U.S.
market and the inelasticity of demand for silicomanganese, that competitive conditions would return to
those prevailing prior to the imposition of the orders.’®* Moreover, given the fungibility between the
domestic and subject silicomanganese, the producers in Brazil, China, and Ukraine would have the
incentive to lower their prices to recapture their U.S. market share. The Commission found that the
subject imports from Brazil, China, and Ukraine would likely enter the United States at prices that would
significantly depress or suppress U.S. prices if the orders are revoked.'**

Impact. In the original investigations, the Commission found that, due to falling prices, the
domestic industry was unable to operate profitably.’®® In the first five-year reviews, the Commission
found that despite the imposition of the orders on subject imports from Brazil and China and the
suspension agreement with respect to imports from Ukraine following the original investigations, the
domestic industry’s financial condition remained weak and that the industry would be vulnerable to
material injury if the orders were revoked and the suspended investigation terminated.’®® Accordingly,
the Commission found that the subject imports would be likely to have a significant adverse impact on the
domestic industry within a reasonably foreseeable time if the orders were revoked and the suspended
investigation terminated.'®” In the second five-year reviews, the Commission found that, given the likely
significant increase in volume of subject imports and the resultant intense price competition, the domestic
industry would likely experience significant declines in output, sales, and income, with eventual losses in
employment, capital, and research and development expenditures similar to those experienced in the years
examined during the original investigations.’® The Commission found that the limited evidence in the
record was insufficient to enable it to determine whether the domestic industry producing
silicomanganese was vulnerable.*®®

C. Conditions of Competition and the Business Cycle

In evaluating the likely impact of the subject imports on the domestic industry if an order is
revoked, the statute directs the Commission to consider all relevant economic factors “within the context

182 Original Determinations, USITC Pub. 2836, Views of Commissioners Rohr and Newquist at 21; Views of
Chairman Watson and Commissioners Crawford and Bragg at 4-7; and Additional and Dissenting Views of
Chairman Nuzum at 13-14.

183 First Review Determinations, USITC Pub. 3386 at 18-19; Second Review Determinations, USITC Pub. 3879
at 17-18.

184 First Review Determinations, USITC Pub. 3386 at 19; Second Review Determinations, USITC Pub. 3879 at
18.

185 QOriginal Determinations, USITC Pub. 2836 at 1-28.

188 First Review Determinations, USITC Pub. 3386 at 20.

187 First Review Determinations, USITC Pub. 3386 at 20.

188 Second Review Determinations, USITC Pub. 3879 at 18-19.
169 Second Review Determinations, USITC Pub. 3879 at 19.
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of the business cycle and conditions of competition that are distinctive to the affected industry.”*”® The
following conditions of competition inform our determinations.

1. Demand Conditions

Silicomanganese is primarily consumed by electric furnace steelmakers in the production of long
products, including bars and structural shapes.'™ Thus, demand for silicomanganese is dependent on
demand for steel products and reflects the state of the overall economy.*"

Apparent U.S. consumption of silicomanganese fluctuated during the period examined in these
reviews, increasing from*** short tons in 2006 to *** short tons in 2007, declining to *** short tons in
2008 and *** short tons in 2009, and increasing to *** short tons in 2010, and *** short tons in 2011, a
level *** percent lower than in 2006.'® Apparent U.S. consumption of silicomanganese was *** short
tons in interim (January-March) 2011 and *** short tons in interim (January-March) 2012.*

The U.S. market is characterized by a limited number of purchasers with the majority of
shipments sold directly to end users.”> Although some steel producers can substitute a combination of
high-carbon ferromanganese and ferrosilicon for silicomanganese, such substitution is limited by both
technical and cost considerations.*” Moreover, because silicomanganese accounts for only a small share
of the total cost of end-use steel mill products, demand for silicomanganese is relatively price inelastic.*’”

When asked how overall demand for silicomanganese has changed in the United States since
2006, a majority of producers and purchasers, and a plurality of importers reported that demand has
fluctuated, while a plurality of foreign producers reported that demand for silicomanganese has remained
unchanged.'” When asked about anticipated changes in silicomanganese demand in the United States, a
majority of producers and a plurality of importers indicated that they believed demand would fluctuate,
and pluralities of other market participants indicated that they anticipated that demand for
silicomanganese will not change.'”

Public data indicates that global consumption of silicomanganese fluctuated between years but
increased overall over the period of review from 7.2 million short tons in 2006 to 9.7 million short tons in
2010.1 Market participants’ perceptions of changes in demand outside the United States since 2006
were mixed with a plurality of producers, importers, and foreign producers reporting that demand had
increased, and a plurality of purchasers reporting that demand had fluctuated.®

170 19 U.S.C. § 1675a(a)(4).

1" CR/PR at I-19.

12 CR/PR at I1-1.

17 CR/PR at Table I-5.

17 CR/PR at Table I-5.

15 CR/PR at I1-1 and Table 1I-1.
1 CR at 11-16; PR at 11-10.

17 CR at 11-16 and 11-26; PR at 11-10 and 11-18. U.S. producers estimated that silicomanganese represented *** of
the cost of steel production and the 10 responding purchasers reported it represented up to 3 percent of their relevant
input costs. 1d.

1”8 CR/PR at Table 11-4.
1% CR/PR at Table 11-4.
18 CR/PR at Table 1V-6.
181 CR/PR at Table 11-5.
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2. Supply Conditions

The U.S. market is characterized by a small number of U.S. producers. A notable change in the
conditions of competition during these reviews is the entrance of an additional U.S. producer — Felman
Production.'® With the addition of Felman, U.S. capacity and production *** from 2006 to 2011.*® The
U.S. producers’ share of the U.S. market also more than doubled from 2006 to 2011. During that period,
the U.S. producers’ market share ranged from a low of *** 84

Nonetheless, the U.S. industry continues to be small relative to apparent U.S. consumption, with
the majority of supply provided by nonsubject imports. Nonsubject imports’ share of the U.S. market
declined from *** in interim 2012.'% Over the period of review, South Africa was the largest U.S.
supplier of imported silicomanganese to the U.S. market.’®* U.S. importer BHP Billiton accounted for
*** of U.S. importers” U.S. shipments of silicomanganese in 2011.*¥" However, in February 2012, BHP
Billiton announced the permanent closure of silicomanganese production at its Metalloys facility in South
Africa.’® Georgia and Australia were the second and third largest sources of nonsubject imports, and
both countries increased their supply of imported silicomanganese into the U.S. market from 2006 to
2011.% There were virtually no subject imports during this period.**

3. Other Likely Conditions of Competition

Silicomanganese is a commodity product made to common industry standards. As discussed
above, subject imports from each source and the domestic like product generally are considered
interchangeable in most applications.®* Although silicomanganese can be produced with some variations
in chemical composition, the product produced and consumed in the United States largely conforms to the

182 CR/PR at Table I1I-1. In January 2006, Felman purchased the silicomanganese assets of Highlander from
bankruptcy proceedings and ***. Id. and CR at 1-23.

183 CR/PR at Table I11-2. U.S. silicomanganese capacity increased from *** in interim 2012. U.S.
silicomanganese production increased from *** in interim 2012. Id.

18 CR/PR at Table I-6. U.S. producers’ market share increased from *** in interim 2012. 1d

18 CR/PR at Tables I-5 and I-6. *** U.S. producers reported importing silicomanganese from ***. CR at I11-8
and n.114; PR at I11-3 and n.114. *** in 2011. CR/PR at Table I11-6. ***. CR/PR at Table I1I-7.

18 CR/PR at Table 1V-1.
18 CR at IV-5; PR at IV-4.

188 CR at IV-5; PR at IV-4. According to Felman, the closure in South Africa resulted in prices increasing to
approximately 72 cents per pound in the U.S. market that lasted from March through June 2012 until other
nonsubject sources of supply entered the market. 1d. and Hearing Tr. at 80, 169-170 (“indeed as the domestics had
testified this morning, imports flowed in from Europe....what countries did they flow from in Europe? Norway,
related to Eramet....Georgia, related to Felman.”); Felman’s Final Comments at 13 n.58 guoting Hearing Tr. at 80
(“{Prices} went up to approximately 72 cents per pound. But then imports from Europe {and} from all other
markets came into the United States and reduced price down, and now we experience price at the level of 58, 59.5
cents per pound.”).

18 CR/PR at Table IV-1. Norway was a declining supplier of silicomanganese to the U.S. market from 2006 to
2011, and the principal U.S. supplier of low-carbon silicomanganese, which typically is more expensive than Grade
B silicomanganese. CR at I-20, 11-10, and Table IV-1; PR at I-17, 11-6 and Table IV-1. In 2011, the United States
imported silicomanganese from at least ten nonsubject countries.

1% CR/PR at Tables 1-6 and 1V-1.
%1 See CR/PR at Table 11-11.
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specification for ASTM A 483 Grade B.**

The record also indicates that price is an important factor for purchasing decisions in the U.S.
silicomanganese market. When asked to rank the factors used in purchasing decisions, responding
purchasers ranked price most frequently as both the first and second most important factor, with
availability reported most frequently as the third most important factor.!*®* Half of responding purchasers
reported that if comparable product were available from multiple sources they would purchase the lower
price product.’® When asked to rate the importance of 19 enumerated factors when making
silicomanganese purchasing decisions, 10 of 11 responding purchasers rated “price” as *“very important,”
with only delivery time reported more frequently as “very important.”**® Responding purchasers also
indicated that availability, lump size, and reliability of supply were very important factors in their
purchasing decisions.*® While 5 of 12 responding purchasers reported that the silicomanganese that they
purchase must be certified or prequalified, no purchaser reported that any supplier had failed in its attempt
to qualify its product since 2006.%*

Silicomanganese producers and purchasers have access to current price information through an
industry publication, Ryan’s Notes, which reportedly is used to set prices in many of the contracts;
contract prices are “indexed or periodically adjusted to reflect the current markets [sic] prices.”**® Asa
result of the use of published prices, prices in the spot market quickly affect prices in the contract market.

Finally, silicomanganese producers are able, at least to a limited extent, to produce other products
— particularly ferromanganese — in their silicomanganese furnaces. While differences in relative prices for
silicomanganese and ferromanganese may lead to shifts in production, such conversion reportedly would
take at least *** 1%

D. Revocation of the Antidumping Duty Orders on Subject Imports from China and
Ukraine Is Likely to Lead to Continuation or Recurrence of Material Injury to the
Domestic Industry within a Reasonably Foreseeable Time?® 2

1. Likely Volume of Subject Imports

We find that subject imports from China and Ukraine are likely to return to the U.S. market and
that the likely cumulated volume of such imports would be significant if the orders are revoked. As
discussed below, subject producers in China and Ukraine have both the means and the incentive to export
significant volumes of subject imports to the U.S. market after revocation.

Since imposition of the orders, there have been minimal subject imports from China and Ukraine
in the U.S. market and thus the orders appear to have had a restraining effect on such subject imports.

%2 CR at I-18; PR at I-16.

198 CR/PR at Table 11-6.

14 CR at 11-18; PR at 11-12.

1% CR/PR at Table 11-7.

1% CR/PR at Table I1-7.

7 CR at 11-20; PR at 11-14.

1% CR at V-3 and V-4; PR at V-3.

1% CR at I1-4 and 111-3 and Table 111-3; PR at 11-3 and I11-2 and Table 111-3.
200 Commissioner Pearson does not join this section of the opinion.

201 Commissioner Pinkert has cumulated all subject imports. He joins this section with respect to China and
Ukraine and finds that the conclusions herein are strengthened by his inclusion of the subject imports from Brazil in
the analysis. He explains his cumulated volume conclusions at the end of this section, and he explains his price and
impact conclusions in later footnotes.
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During the period examined, there have been limited quantities of Chinese imports entering the United
States from 2007 to 2011,%°2 and only *** of 22 short tons of silicomanganese imported from Ukraine in
2010.2%

As discussed above, the Commission received complete coverage from foreign producers in
Ukraine, but received a response from only a single Chinese producer out of the reported 423
silicomanganese plants in China.?®* Therefore, in assessing subject producer capacity, production,
capacity utilization and shipment patterns, we rely on questionnaire data, as well as available published
data which provide information about the silicomanganese industries in China and Ukraine.

Subject producers in China and Ukraine have massive and increasing silicomanganese production
capacity and combined excess capacity, that dwarfs both U.S. production and apparent U.S. consumption.
This capacity enables the producers to export significant volumes of silicomanganese to the United States.
Based on available trade and industry data, combined production capacity for China and Ukraine
increased from *** short tons in 2006 to *** short tons in 2011.%° Production has not kept pace with
increases in capacity, resulting in large quantities of excess capacity. Combined production for China and
Ukraine was *** short tons in 2006 and *** short tons in 2011;?° combined production in China and
Ukraine accounted for *** of global silicomanganese production in 2011.2" Therefore, combined excess
capacity has increased from *** short tons in 2006 and *** short tons in 2011.2%® By comparison, in
2011, apparent U.S. consumption was *** short tons and U.S. production was *** short tons (the highest
level reported during the period examined).?®

Not only do the subject industries in China and Ukraine have substantial excess capacity, but they
also export substantial volumes of silicomanganese. While combined exports in absolute terms and as a
share of Chinese and Ukrainian production declined over the period of review, the combined volume of
exports (***) in 2011 was almost double apparent U.S. consumption that year.?

China is by far the world’s largest producer of silicomanganese and its share of global production
has increased from 47.6 percent in 2006 to 54.7 percent in 2010.2* China’s silicomanganese capacity has
almost doubled from *** short tons in 2006 to *** short tons in 2011, and its production also increased
(from *** short tons in 2006 to *** short tons in 2011), but because production increased at a slower rate
than capacity, capacity utilization levels declined from *** percent in 2006 to *** percent in 2011.%*
Chinese exports to all markets generally rose from 2006 to 2008, but then declined sharply in 2009 and
have remained at levels far lower than those of 2006-2008.%* The decline in Chinese exports of
silicomanganese occurred as the Chinese government instituted progressively higher export taxes to

202 CR/PR at Table I-1. ***, Data for imports from China are based on official Commerce import statistics. ***.
CR/PR at Table IV-1 and n.1, and Table V-2 and n.1.

22 CR/PR at Table I-1.

24 CR at IV-22 and 1V-31; PR at IV-17 and 1V-23.

205 Calculated from CR/PR at Tables 1V-12 and IV-17.
206 Calculated from CR/PR at Tables IV-12 and IV-17.
207 Calculated from CR/PR at Table IV-6.

208 Calculated from CR/PR at Tables IV-12 and IV-17. Combined capacity utilization for China and Ukraine
declined from *** in 2011. Id.

2% CR/PR at Table C-1.

219 Calculated from CR at Tables IV-13 and IV-18, and Table C-1.
211 CR/PR at Table 1V-6.

212 CR/PR at Table 1-12.

213 CR at Tables 1V-12, IV-13, and 1V-14.
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restrict the export of silicomanganese.?** The economic effect of these policies was to restrict the export
of silicomanganese (as well as other steel sector inputs), thereby increasing their supply and lowering
their price in the domestic market in China and promoting their incorporation into downstream, “higher
value-added” production activities in steel in China.?®* There is some indication that the Chinese
government may eliminate or reduce these export taxes as it has done with other similar export taxes on
other steel inputs and products in recent years, but as of the closing of the record in these reviews, no such
action had been announced.?® Nonetheless, subject producers in China possess the capacity with which
to export significant volumes of silicomanganese to the United States.

Responding Ukrainian producers reported a significant increase in their capacity from 2006 to
2011 and possessed significant excess capacity in 2011.%" The Ukrainian silicomanganese industry’s
production capacity increased from 2006 to 2011, its production fluctuated on an annual basis but
declined from 2006 to 2011, and its capacity utilization fluctuated between years and declined during the
period of review.?® The percentage of shipments exported fluctuated from 2006 to 2009, and then
declined sharply in 2010 and 2011.2"° Nevertheless, the volume of exports in absolute terms reported by
Global Trade Atlas remained substantially larger than apparent U.S. consumption.??

In sum, we find that producers in China and Ukraine, on a cumulated basis, possess the capacity
with which to significantly increase exports to the United States. Subject producers in China and Ukraine
also have the incentive to use their excess capacity to increase exports to the United States after
revocation, given their significant degree of export orientation, the size of the U.S. market®*! and the
higher prices in the U.S. market.??

2 The Chinese export tax on silicomanganese was five percent at the beginning of 2006, and increased three
times in five percent increments, reaching 20 percent on January 1, 2008. CR at I1-7 n.79; PR at 11-4 n.79.

> CR at IV-28; PR at 1V-20.

218 See, e.q., Eramet’s Posthearing Brief, Response to Commission questions at 44-48 and Exhs. 30-32; Felman’s
Posthearing Brief, Aranoff Exhibit 1.1. See also Circular Welded Carbon Quality Steel Line Pipe from China, Inv.
No. 701-TA-455 (Final), USITC Pub. 4055 at 11-3, VII-2 and V1I-3 (Jan. 2009).

217 UkrFA claimed that *** and that the U.S. market for high phosphorus silicomanganese is very limited.
UKrFA’s Posthearing Brief at 3-4 and Response to Commission questions at 1-3. While we recognize that
differences in chemical composition may limit some uses and sales, we note that Ukrainian producers export large
volumes of silicomanganese to Europe which suggests that Ukrainian producers are not precluded either from
producing Grade B silicomanganese for the European market or their high phosphorus content silicomanganese is
able to compete with Grade B silicomanganese. CR/PR at Table 1V-18; Eramet’s Final Comments at 13-14 and
n.78; Felman’s Prehearing Brief at 17; VVale’s Response to Commission questions at 77-78.

218 Ukrainian silicomanganese production capacity from 2006 and 2010 ranged between *** and increased to ***
in 2011. Ukrainian production fluctuated on an annual basis but declined from *** in 2011. Capacity utilization
fluctuated, ranging from a low of *** in 2009 to a high of *** in 2007, and was *** in 2011. CR/PR at Table I1V-15.

219 The percentage of shipments subject producers in Ukraine exported fluctuated from 2006 to 2009, ranging
from a low of *** in 2008 to a high of *** in 2007, and then declined sharply in 2010 (***) and 2011 (***). CR/PR
at Table IV-15. As explained below, the direct exports subject producers in Ukraine reported in their questionnaire
responses may under state actual exports from Ukraine.

220 CR/PR at Table 1V-16. As previously discussed, for 2010 and 2011 exports reported by Global Trade Atlas
are considerably larger than direct exports reported by subject producers in Ukraine. The difference potentially
reflects shipments by the subject producers to traders in Ukraine that in turn export the silicomanganese after the
initial sale. Id.

221 See Felman’s Prehearing Brief at 51-52 and Exhibit 4.

222 CR at V-4 - V-6 and Figure V-3; PR at V-3 and V-4 and Figure V-3. Ukrainian producers reported that prices
ranged from $*** per ton in Ukraine, $*** per ton in Asia, and $*** per ton in other non-U.S. markets. CR at V-6;
PR at V-4. Based on questionnaire responses, U.S. prices for product 1 ranged from $*** and for product 2 ranged

27



Silicomanganese exports from both China and Ukraine have been subject to numerous third
country antidumping duty orders since the Commission’s original investigations and currently still are
subject to orders issued by the European Union (both China and Ukraine), Mexico (Ukraine), and South
Korea (China).?® These orders provide an additional incentive to direct export shipments to the U.S.
market, if the orders are revoked.?** #

For all of these reasons, we conclude that revocation of the orders on subject imports from China
and Ukraine would result in a likely significant cumulated volume of subject imports from China and
Ukraine within a reasonably foreseeable time.?®

2. Likely Price Effects

In considering the likely price effects of subject imports from China and Ukraine if the orders
were revoked, we observe, as discussed above, that silicomanganese generally is interchangeable between
subject imports from each of the sources and the domestic like product. Moreover, the general
importance of price in purchasing decisions has not changed since the original investigations. The U.S.
silicomanganese market is a highly competitive market, currently served by importers from at least ten
countries in addition to the U.S. producers, and the use of widely available pricing information cause any
price changes to be rapidly disseminated through the market.

The Commission collected pricing data on sales of two products.??” Two U.S. producers provided
usable pricing data, which represented *** of U.S. shipments of U.S.-produced silicomanganese.?®
Because there were virtually no subject imports of silicomanganese from China or Ukraine during the
period of review, responding U.S. importers provided no price data for subject imports.*

Over the period examined, prices for domestically produced silicomanganese fluctuated between
quarters, but generally increased. U.S. prices for the domestically produced product 1 were relatively
stable in 2006 and the first quarter of 2007, then almost tripled, peaking in the second and fourth quarters
of 2008, before declining sharply in 2009 but remained at levels higher than 2006; prices for product 1
rose again in 2010, and then declined steadily in 2011 and the first quarter of 2012, but again remained

from $*** from January 2006 to March 2012. CR/PR at Table V-2.
228 CR/PR at Table 1V-20.

224 While no U.S. importers of subject imports from China and Ukraine reported any inventories at the end of the
period of review, the Ukrainian producers reported increasing inventories over the period of review, ranging from a
low of *** in 2011. CR/PR at Table IVV-15. The record does not contain meaningful data about inventory levels of
subject merchandise maintained by subject producers in China. See Eramet’s Posthearing Brief at 9 and Exhibit 5.

225 Although our finding of likely significant cumulated subject import volume from China and Ukraine relies on
other factors, we note that subject producers have the potential to shift production from ferromanganese to
silicomanganese. See, e.q., Eramet’s Prehearing Brief at 27 and 28; ***. Any such product shifting would increase
the subject producers’ capacity further.

226 Commissioner Pinkert finds that this analysis is strengthened when imports of the subject merchandise from
Brazil are cumulated with those from China and Ukraine. Combined 2011 silicomanganese production capacity in
Brazil, China, and Ukraine was ***, and combined production was ***, Calculated from CR/PR at Tables IV-8, IV-
12, and 1VV-17. In addition, the Brazilian industry had excess capacity of *** short tons in 2011, and Vale alone had
inventories of *** in 2011. CR/PR at Tables IV-7 and 1V-8.

21 CR at V-6 and V-7; PR at V-4. Product 1 (ASTM grade B bulk silicomanganese sold to steel producers under
quarterly requirement contracts) involved substantial sales quantities and was provided for each quarter whereas
Product 2 (ASTM grade B bulk silicomanganese sold as spot sales) involved small quantities and was not available
for each quarter. CR/PR at Figures V-4 and V-5 and Table V-1.

8 CRat V-7; PR at V-4.
2 CR at V-7 n.186; PR at V-4 n.186.
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higher than 2006.>° U.S. prices for domestically produced product 2 were very limited before the second
half of 2008, declined sharply in 2009, and increased moderately in 2010 to levels that remained
relatively stable through 2011.*! In terms of weighted-average f.0.b. selling prices, domestically
produced product 1 prices increased from $*** in the first quarter of 2006 to $*** in the first quarter of
2012, and domestically produced product 2 prices increased from $*** in the first quarter of 2006 to $***
in first quarter of 2012.%

We have found that the likely cumulated volume of subject imports from China and Ukraine
would be significant if the orders are revoked. In light of the already high degree of price-based
competition in the U.S. market and the relatively price-inelastic demand for silicomanganese, we
conclude that cumulated subject imports would be likely to expand their market share by entering the
U.S. market at low prices. Due to the rapid way in which price changes are communicated in this market,
any underselling by such subject imports may not be significant or persistent.”®* Nonetheless, the likely
significant cumulated volume of subject imports from China and Ukraine likely entering at low prices
would trigger price declines in the U.S. market and have likely significant depressing or suppressing
effects on the price of the domestic like product.?*

3. Likely Impact®®

In evaluating the likely impact of cumulated subject imports on the domestic industry, we
recognize that the domestic industry has experienced positive changes (including the addition of Felman
to the domestic industry) that may have not been possible without the protection of the orders. Some
performance indicators have been positive (e.q., capacity, production, shipments, sales value, and
employment) throughout the period examined, but the industry continues to experience weak financial
performance. After the initial negative financial performance associated with the start-up of Felman’s

%0 CR/PR at Table V-1 and Figure V-4.
281 CR/PR at Table V-1 and Figure V-5.
22 CR/PR at Table V-1 and Figures V-4 and V-5.

2% In the original investigations, subject imports from China and Ukraine, on a cumulated basis, undersold the
domestic like product in 12 of 19 price comparisons; subject imports from China undersold the domestic like product
in 10 of 13 price comparisons and subject imports from Ukraine undersold the domestic like product in 2 of 6 price
comparisons. CR at V-11 n.188; PR at V-5 n.188.

2% Commissioner Pinkert finds that this analysis is strengthened when imports of the subject merchandise from
Brazil are cumulated with those from China and Ukraine. The Commission has no recent pricing data for subject
merchandise from Brazil because Brazilian producers have not been in the market. Nevertheless, in the original
investigations, imports of the subject merchandise from Brazil undersold the domestic like product in 10 of 25
instances, with a larger average margin of underselling than imports of the subject merchandise from China. Subject
imports from Brazil, China, and Ukraine undersold the domestic like product in 22 of 44 comparisons. CR at V-11,
n.188; PR at V-5, n.188; Original CR/PR Tables at 23 and 24.

Commissioner Pinkert concludes that the significant cumulated volume of imports of the subject merchandise
from Brazil, China, and Ukraine, which will likely enter the United States at undersold prices, would likely have
significant depressing and/or suppressing effects on the prices available to U.S. producers.

2% Section 752(a)(6) of the Act states that “the Commission may consider the magnitude of the margin of
dumping” in making its determination in a five-year review. 19 U.S.C. 8 1675a(a)(6). The statute defines the
“magnitude of the margin of dumping” to be used by the Commission in five-year reviews as “the dumping margin
or margins determined by the administering authority under section 1675a(c)(3) of this title.” 19 U.S.C.

8 1677(35)(C)(iv). See also SAA at 887. Commerce found likely dumping margins and calculated likely
antidumping duty margins of 150.00 percent for all manufacturers/producers/exporters in China and 163.00 percent
for all manufacturers/producers/exporters in Ukraine. CR/PR at Table I-2.
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silicomanganese production operation, the domestic industry experienced improving performance in all
indicators until the economic downturn in 2009. While the industry, which is dependent on the U.S. steel
industry, has been slow to recover, there has been some improvement in performance in 2011 and such
improvement is likely to continue. Nonetheless, the effect of the economic downturn on this industry
demonstrates how rapidly the significant investment by Felman and other improvements in industry
performance can be adversely affected by changes in sales volume. Because the domestic industry’s
financial performance remains poor despite increases in output and market share, we find that the
domestic industry is in a vulnerable condition. Were the orders to be revoked, we find that cumulated
subject imports from China and Ukraine would likely have a significant adverse impact on the domestic
industry.

Domestic industry capacity and production increased from 2006 to 2011, with virtually the same
rate of capacity utilization at the beginning and end of the period, as the increase in its production kept
pace with the increase in capacity. Domestic industry silicomanganese capacity increased irregularly
from *** short tons in 2006 to *** short tons in 2011, a level *** percent higher than in 2006.%
Domestic industry silicomanganese production increased each year from *** short tons in 2006 to ***
short tons in 2011, a level *** percent higher than in 2006.%" The domestic industry’s rate of capacity
utilization fluctuated and was *** percent in 2006, *** percent in 2007, *** percent in 2008, *** percent
in 2009, *** percent in 2010 and *** percent in 2011.%8

Domestic industry employment, hours worked, and wages generally improved during the period
of review, although productivity declined slightly. Domestic industry employment increased irregularly
from *** production and related workers (“PRWSs”) in 2006 to *** PRWSs in 2011, a level *** percent
higher than in 2006.%2° Domestic industry hours worked increased from *** hours in 2006 to *** hours
in 2011, a level *** percent higher than in 2006.**> Domestic industry wages paid increased from $*** in
2006 to $*** in 2011, a level *** percent higher than in 2006.%*' Domestic industry productivity,
however, declined *** percent during the period, from *** short tons per 1,000 hours in 2006 to ***
short tons per 1,000 hours in 2011.2%

The domestic industry’s net commercial sales quantity tracked production, increasing from ***
short tons in 2006 to *** short tons in 2011, a level *** percent higher than in 2006.2* The domestic
industry’s U.S. shipments followed a similar trend, increasing from *** short tons in 2006 to *** short
tons in 2011, a level *** percent higher than in 2006.2* The domestic industry’s share of apparent U.S.

2% CR/PR at Table I11-2. The domestic industry’s production capacity was *** short tons in interim 2011 and
*** short tons in interim 2012.

27 CR/PR at Table 111-2. The domestic industry’s production was *** short tons in interim 2011 and *** short
tons in interim 2012.

%8 CR/PR at Table I11-2. The domestic industry’s capacity utilization was *** percent in interim 2011 and ***
percent in interim 2012. Inventories were higher in both an absolute and relative basis in 2011 than in 2006. CR/PR
at Table 111-6.

2% CR/PR at Table 111-8. PRWSs were *** in interim 2011 and *** in interim 2012,

290 CR/PR at Table 111-8. Hours worked were *** in interim 2011 and *** in interim 2012.

1 CR/PR at Table 111-8. Wages paid were $*** in interim 2011 and $*** in interim 2012.

22 CR/PR at Table I11-8.

2 CR/PR at Table I11-9. The domestic industry’s net commercial sales quantity was *** in interim 2012.

244 CR/PR at Table I11-4. The domestic industry’s U.S. shipments were *** short tons in interim 2011 and ***
short tons in interim 2012. The domestic industry’s export shipments were *** in 2006, 2007 and 2008, but
increased to *** short tons in 2009, and then declining to *** short tons in 2010 and *** short tons in 2011. The
domestic industry’s export shipments were *** short tons in interim 2011 and *** short tons in interim 2012. 1d.
The domestic industry’s end-of-period inventories fluctuated during the period examined, increasing from *** short
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consumption increased from *** percent in 2006 to *** percent in 2007, *** percent in 2008 and ***
percent in 2009, declined to *** percent in 2010, and then increased to *** percent in 2011, a level ***
percentage points higher than in 2006.%4°

The domestic industry’s unprofitable financial performance in 2006 improved as prices increased
in 2007 and 2008, but declined drastically in 2009 with the downturn in the U.S. economy, and only
began to show some improvement in 2011. The domestic industry’s net sales value increased steadily
from $*** in 2006 to $*** in 2007, and $*** in 2008, then declined to $*** in 2009, before increasing to
$*** in 2010 and $*** in 2011, a level *** percent higher than in 2006.%*® Although the domestic
industry’s operating income fluctuated during the period examined, it was higher in 2011 than in 2006
and the industry’s operating income as a share of net sales had returned to a slightly positive position in
2011. The domestic industry’s operating income increased from negative $*** in 2006 to positive $***
in 2007 and $*** in 2008, and then declined to negative $*** in 2009 and negative $*** in 2010, before
improving to positive $*** in 2011.>* The industry’s operating income as a share of net sales increased
from negative *** percent in 2006 to positive *** percent in 2007 and *** percent in 2008, and then
declined to negative *** percent in 2009 and negative *** percent in 2010, before improving to positive
*** percent in 2011.%*® The domestic industry’s return on investment also tracked operating income
margins.?*

The domestic industry made significant investments in its operations during the period examined.
The industry’s capital expenditures ranged from a high of $*** in 2006 (as ***) to a low of $*** in
2007.2°

In light of the foregoing analysis, we find that the domestic industry is in a vulnerable condition.
The domestic industry’s improved financial performance prior to the 2009 downturn resulted largely from
the higher prices it received in 2007 and 2008. The domestic industry would not be likely to be able to
impose similar price increases in the event the orders on subject imports from China and Ukraine were
revoked. Instead, given the general interchangeability of the subject imports and the domestic product
and the inelasticity of demand for silicomanganese, we find that the likely significant volume of low
priced subject imports from China and Ukraine, when combined with the likely adverse price effects of
those imports, would likely have a significant adverse impact on the domestic industry’s profitability and
return on investment, as well as its ability to raise capital and make and maintain necessary capital
investments. We find that the likely volume and price effects of the subject imports also would likely
have a significant adverse impact on the production, shipments, sales, market share, revenues, and
employment of the domestic industry. We therefore conclude that, if the orders were revoked, subject
imports from China and Ukraine would be likely to have a significant adverse impact on the domestic
industry within a reasonably foreseeable time.

In our analysis of the likely impact of subject imports on the domestic industry, we have taken
into account whether there are other factors that likely would affect the domestic industry. We recognize
that because the domestic industry can only supply a relatively small share of U.S. demand, nonsubject

tons in 2006 to *** short tons in 2011, a level *** percent higher than in 2006. CR/PR at Table 111-5. The
industry’s end-of-period inventories as a share of its production increased from *** percent in 2006 to *** percent in
2011. The industry’s end-of-period inventories as a share of its U.S. shipments increased from *** percent in 2006
to *** percent in 2011. Id.

% CR/PR at Table I-6.
2% CR/PR at Table 111-9.
24T CR/PR at Table 111-9.
28 CR/PR at Table I11-9.
249 CR/PR at Table 111-14.
20 CR/PR at Table 111-13.
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imports were a significant factor in the U.S. market during the period examined. However, as the
domestic industry has been able to supply a greater share of apparent U.S. consumption, the quantity and
share of nonsubject imports have declined. Without the discipline of the orders, the likely significant
volume of cumulated subject imports will adversely impact the domestic industry because of the direct
competition between subject imports and domestically produced silicomanganese, even if nonsubject
imports maintain their historical levels. Given that nonsubject imports have declined since Felman’s
entry into the U.S. market, the record provides no basis for a conclusion that nonsubject imports are likely
to increase after revocation of the orders on silicomanganese from China and Ukraine, or that domestic
producers’ control of a substantial proportion of nonsubject imports is likely to affect nonsubject import
guantities.

Accordingly, we find that subject imports from China and Ukraine are likely to have a significant
adverse impact on the domestic industry if the orders were revoked, notwithstanding the presence of
nonsubject imports in the U.S. market. Thus, we conclude that if the orders were revoked, cumulated
subject imports from China and Ukraine would likely lead to the continuation or recurrence of material
injury to the domestic industry within a reasonably foreseeable time.?*

E. Revocation of the Antidumping Duty Order on Subject Imports from Brazil Would
Not Likely Lead to the Continuation or Recurrence of Material Injury to the
Domestic Industry within a Reasonably Foreseeable Time®*?

1. Likely Volume of Subject Imports

We find that subject imports from Brazil are not likely to be at significant levels after revocation
of the order. As further discussed below, we find that subject producers in Brazil lack the incentive to
export significant volumes of silicomanganese to the U.S. market after revocation.

After imposition of the orders, subject imports from Brazil exited the U.S. market and there were
no imports reported during the period of review.”®®* As discussed above, the Commission received a
useable questionnaire response in these reviews from one producer of silicomanganese from Brazil, Vale,
that estimates that it accounted for *** of total Brazilian silicomanganese production in 2011.%%
Available trade and industry data for the Brazil industry show trends for capacity, production, and exports
during the 2006-2011 period similar to those in the data Vale reported.?*®

The production capacity of the industry in Brazil is relatively small compared to the huge

%! Based on the foregoing and his earlier volume and price findings, Commissioner Pinkert finds that imports of
subject merchandise from Brazil, China, and Ukraine are likely to have a significant adverse impact on the domestic
industry if the orders were revoked. Thus, he concludes that, if the orders were revoked, cumulated imports of
subject merchandise from Brazil, China, and Ukraine would likely lead to a continuation or recurrence of material
injury to the domestic industry within a reasonably foreseeable time.

252 Commissioner Pinkert does not join this section.

% CR/PR at Table I-1. In the original investigation, the volume of U.S. shipments of subject imports from Brazil
increased from 47,613 short tons in 1991 to 63,614 short tons in 1993, but such imports’ share of apparent U.S.
consumption declined each year from *** in 1993. In the first review, subject imports from Brazil were zero short
tons in 1997 and 1998, and 22 short tons in 1999; there were no subject imports from Brazil during the period
examined in the second review (2005) or the third review (2006-2011). 1d.

%4 CR at IV-13 and Table IV-7; PR at IV-10 and Table IV-7. There are three other principal producers of
silicomanganese in Brazil; Commission staff made three attempts to obtain responses from these producers. On
Sept. 20, 2012, the Commission received an initial response from one of them, Granha Ligas, but the reported data
was unuseable. CR at IV-13 and n.151; PR at 1\VV-10 and n.151.

%5 See CR/PR at Tables IVV-8 and 9.
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capacity of the industries in the other subject countries and comparable to the current size of the U.S.
industry.?*® Moreover, Vale’s silicomanganese capacity has remained relatively flat, rising slightly in
2009, and then remaining unchanged through 2011.%%" Its production fluctuated between years but rose
slightly over the 2006-2011 period. Its capacity utilization fluctuated during the period, but remained
above *** in all but the year affected most by the global economic downturn (2009). Thus, Vale’s total
excess capacity was *** in 2011.2%®

We find that the Brazilian silicomanganese industry lacks the incentive to resume exports to the
United States at significant levels. Vale is the largest silicomanganese producer in Brazil and its exports
constitute *** proportion of total reported exports for the industry.?®® Vale’s domestic shipments of
silicomanganese (combined internal consumption and commercial home market sales) accounted for the
majority of total shipments in each year of the period reviewed, ranging from a low of ***° Vale’s
export shipments by quantity fluctuated on an annual basis and declined slightly during the period of
review from *** in 2011.%* Vale’s export shipments in absolute terms and as a share of total shipments
have remained relatively stable, as have the markets served by those exports.?®> Reported total exports of
silicomanganese from Brazil also declined slightly from 2006 to 2011.%% The majority of the Brazilian
industry’s export shipments have been focused on customers located in South and Central America

¢ CR/PR at Tables I11-3 and 1\V-8. The Commission’s analysis is based on data for all Vale’s production
capacity in Brazil, including facilities that it alleged were idled since 2009. CR at 1\VV-15 and 1V-16; PR at 1\V/-11.

%7 Vale’s silicomanganese production capacity remained constant from 2006 to 2008 at ***, rose slightly to ***
in 2009, and then remained unchanged through 2011. Vales’s production fluctuated between years but rose slightly
over the 2006-2011 from ***, Vale’s capacity utilization fluctuated, ranging from a low of *** in 2009 to a high of
*** in 2008, and was *** in 2011. CR/PR at Table IVV-7. The Brazilian industry’s silicomanganese production
capacity increased from *** in 2007, remained unchanged in 2008, increased to *** in 2009, and then remained
unchanged through 2011. The Brazilian industry’s production fluctuated between years but rose from *** in 2011.
The Brazilian industry’s capacity utilization fluctuated, ranging from a low of *** in 2009 to a high of *** in 2007,
and was *** in 2011. CR/PR at Table IV-8.

8 CR/PR at Table IV-7.
% CR/PR at Tables IV-7 and 1V-9; Vale’s Posthearing Brief at 5 and Answers to Commission Questions at 7.

260 CR at Table IV-7. Vale’s domestic shipments (combined internal consumption and commercial home market
sales) as a share of its total shipments were *** percent in 2006, *** percent in 2007, *** percent in 2008, ***
percent in 2009, *** percent in 2010, and *** percent in 2011. Id. The Brazilian industry’s domestic shipments as a
share of its total production were *** percent in 2006, *** percent in 2007, *** percent in 2008, *** percent in
2009, *** percent in 2010, and *** percent in 2011. Calculated from CR/PR at Table 1VV-8.

%! The percentage of shipments Vale exported fluctuated from year to year and rose slightly during the period of
review from *** in 2006 to a period high of *** in 2011. CR/PR at Table IV-7.

262 Commissioner Pearson notes that a period of hyperinflation in Brazil overlapped the period of the original
investigations. Staff Worksheet Table BR-1 (showing that the rate of inflation steadily increased from 477.4 percent
in 1991 to 2,075.8 percent in 1994). He finds that this hyperinflation likely resulted in higher absolute volumes of
subject imports from Brazil than would otherwise have occurred. In response to hearing questions, domestic
producer Eramet concedes that “long periods of high inflation can encourage an increase in exports, as domestic
companies may have an incentive to sell products abroad in order to obtain foreign ‘hard’ currency.” Eramet
Responses to Commissioners' Questions at 31; see also Vale Responses to Commissioners' Questions at 35-37.
While acknowledging that the specific impact of hyperinflation is not obvious in all commodity products exported
by Brazil, Eramet Post-hearing Brief at Exhibits 17-19 (covering iron ore, sugar, and coffee), Commissioner Pearson
nevertheless finds that the relatively low inflation observed in Brazil since the mid-1990s represents a noteworthy
change in the conditions of competition. In the event that the antidumping duty order with respect to Brazil is
revoked, the relatively low rate of inflation likely to exist in the reasonably foreseeable future reduces the probability
that imports from that country into the U.S. market will rise significantly.

23 CR/PR at Table IV-8.
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throughout the period of review, ranging from a low of ***.%* The remainder of its exports have been
shipped by Vale to support its affiliated operations in Europe.”®®

We find that both Vale and the Brazilian industry overall lack an incentive to shift exports from
existing third country markets to the U.S. market in significant quantities after revocation. The industry
in Brazil is unlikely to shift exports currently directed to Central and South American markets given its
focus on such markets.?®® We recognize that Vale’s shipments to its affiliates in Europe, which
represented *** of the Brazilian industry’s exports to this region during the 2006-2011 period, are
scheduled to end as it sells all of its European manganese ferroalloys production facilities, including those
that it has supplied with silicomanganese.?®” However, the evidence indicates that the silicomanganese
previously exported to Europe will not be available for export in significant quantities to the U.S. market
as Vale instead will shift production to produce more ferromanganese in Brazil to supply product that
Vale’s European ferromanganese affiliates had previously exported to Brazil 2%

While inventories of subject merchandise in Brazil as a share of production and of total shipments
are not insignificant and fluctuated between years, they are similar in magnitude to those held by the U.S.
industry.?®® Finally, exports of silicomanganese from Brazil have not been subject to any antidumping
duty order in third countries during the period of review.?”°

For all of these reasons, we conclude that revocation of the orders on subject imports from Brazil
would not result in a likely significant volume of subject imports from Brazil within a reasonably
foreseeable time.

2. Likely Price Effects

In considering the likely price effects of subject imports from Brazil if the orders were revoked,
we acknowledge, as discussed above, that silicomanganese generally is interchangeable between subject
imports from each of the sources and the domestic like product, and the general importance of price in
purchasing decisions. The Commission collected pricing data on sales of two products, and over the
period examined, prices for domestically produced silicomanganese fluctuated between quarters, but
generally increased.’”* Because there were no subject imports of silicomanganese from Brazil during the

64 CR/PR at Table 1V-9. The Brazilian industry’s export shipments to the South and Central American markets
as a share of its total exports were *** percent in 2006, *** percent in 2007, *** percent in 2008, *** percent in
2009, *** percent in 2010, and *** percent in 2011, and *** percent in interim 2012. Id.

%65 CR/PR at Table IV-9. Vale’s Posthearing Brief at Exhibit 3 (***. While Vale exported silicomanganese to
Canada in 2006 and 2007, it has not exported to the Canadian market since closing out certain contracts in 2007
based on management decisions to focus on other markets. Vale’s Posthearing Brief at 5 and Exhibit 3.

28 The parties disagreed as to the magnitude of transportation and logistics costs for shipping silicomanganese to
the U.S. market from Brazil. See, e.q., Vale’s Posthearing Brief at 4 and Exhibit 3; Vale’s Final Comments at 8-10;
Eramet’s Final Comments at 2-4; Felman’s Final Comments at 15 n.61. We have assumed arguendo that all U.S.
imports of silicomanganese face the same or similar logistics costs and thus transportation and logistics costs were
not a factor in our decision.

%67 \/ale’s Posthearing Brief at Exhibit 3 (***), ***

268 \/ale’s Posthearing Brief at Exhibit 3 (***). Consequently, to the extent product shifting is pertinent, Vale
states that it will employ it to shift away from silicomanganese production.

29 CR/PR at Tables 111-5 and 1V-7.

2% CR/PR at Table IV-20. While our finding that the likely volume of subject imports from Brazil would not be
significant relies on other factors, we recognize that subject producers may the potential to shift production from
ferromanganese to silicomanganese. See, e.q., ***.

"' CR/PR at Table V-1 and Figures V-4 and V-5. More detailed information concerning pricing trends for the
domestic like product is provided in section 1VV.D.2 above.
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period of review, responding U.S. importers provided no price data for subject imports.?”> Given our
finding that revocation of the order would not result in a likely significant volume of subject imports from
Brazil, any imports that enter the U.S. market would be likely to enter at prevailing market prices.
Consequently, we conclude that subject imports from Brazil would not be likely to significantly undersell
the domestic like product or enter the United States at prices that otherwise would have significant
depressing or suppressing effect on the price of the domestic like product.

3. Likely Impact?”

In evaluating the likely impact of subject imports from Brazil on the domestic industry, we
acknowledge our finding that the domestic industry is vulnerable to the continuation or recurrence of
material injury, detailed in section IV.D.3 above. However, given that we do not find it likely that there
would be a significant volume of subject imports from Brazil or that any such imports likely would have
significant adverse price effects, we find that revocation of the antidumping duty order on subject imports
from Brazil would not likely lead to a significant adverse impact on the domestic industry within a
reasonably foreseeable time.

For all of the foregoing reasons, we conclude that if the antidumping duty order were revoked,
subject imports from Brazil would not be likely to lead to continuation or recurrence of material injury to
the domestic industry within a reasonably foreseeable time.

CONCLUSION

Accordingly, we determine that revocation of the antidumping duty orders on silicomanganese
from China and Ukraine would be likely to lead to continuation or recurrence of material injury to an
industry in the United States within a reasonably foreseeable time.””* We also determine that revocation
of the antidumping duty order on silicomanganese from Brazil would not be likely to lead to continuation
or recurrence of material injury to an industry in the United States within a reasonably foreseeable time.?

2”2 CR at V-7 n.186; PR at V-4 n.186. In the original investigations, subject imports from Brazil undersold the
domestic like product in only 10 of 25 price comparisons. CR at V-11 n.188; PR at V-5 n.188.

278 Section 752(a)(6) of the Act states that “the Commission may consider the magnitude of the margin of
dumping or the magnitude of the net countervailable subsidy” in making its determination in a five-year review. 19
U.S.C. 8 1675a(a)(6). The statute defines the “magnitude of the margin of dumping” to be used by the Commission
in five-year reviews as “the dumping margin or margins determined by the administering authority under section
1675a(c)(3) of this title.” 19 U.S.C. 8 1677(35)(C)(iv). See also SAA at 887. Commerce calculated likely
antidumping duty margins of 64.93 percent for RDM/CPFL and an all others rate of 17.60 percent for an others rate
in Brazil. CR/PR at Table I-2.

2" Commissioner Pearson dissenting with respect to subject imports from Ukraine.
28 Commissioner Pinkert dissenting.
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ADDITIONAL AND DISSENTING VIEWS OF
COMMISSIONER DANIEL R. PEARSON

l. INTRODUCTION

Based on the record in these reviews, | determine, under section 751(c) of the Tariff Act of 1930,
as amended (“the Act”),?® that revocation of the antidumping duty order on imports of silicomanganese
from China would be likely to lead to the continuation or recurrence of material injury to an industry in
the United States within a reasonably foreseeable time. | further determine that revocation of the
antidumping duty orders on silicomanganese from Brazil and Ukraine would not be likely to lead to the
continuation or recurrence of material injury within a reasonably foreseeable time. Accordingly, I join in
the affirmative determination reached by my colleagues with respect to subject imports from China and
the negative determination with respect to subject imports from Brazil. | write separately because my
analysis with respect to China is different as | do not cumulate subject imports from China with subject
imports from Ukraine, and because | reach a negative determination with respect to subject imports from
Ukraine.

Consequently, these views consist of: (1) an analysis of why, based on this record, | do not
exercise my discretion to cumulate subject imports from any of the three subject countries, (2) my
affirmative determination on subject imports from China, and (3) my negative determination on subject
imports from Ukraine. 1 join the discussion of background (section I), domestic like product and industry
(section 11), legal standard for cumulation and findings in the original investigations and past reviews
(section I11.A), legal standard and findings in the original investigations (sections IV.A-I1V.B), conditions
of competition and the business cycle (section 1V.C), and the likely injury analysis for subject imports
from Brazil (section I1V.E), as set forth in the majority views.

1. CUMULATION
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or (c) of this
title were initiated on the same day, if such imports would be likely to compete with each other
and with domestic like products in the United States market. The Commission shall not
cumulatively assess the volume and effects of imports of the subject merchandise in a case in
which it determines that such imports are likely to have no discernible adverse impact on the
domestic industry.?’

Thus, cumulation is discretionary in five-year reviews. The Commission, however, may exercise its
discretion to cumulate only if the reviews were initiated on the same day and the Commission determines
that the subject imports are likely to compete with each other and the domestic like product in the U.S.
market. The statute precludes cumulation if the Commission finds that subject imports from a country are
likely to have no discernible adverse impact on the domestic industry.?® | note that neither the statute nor
the Uruguay Round Agreements Act (“URAA?”) Statement of Administrative Action (“SAA”) provides

2819 U.S.C. § 1675(C).
21119 U.S.C. § 1675a(a)(7).
2819 U.S.C. § 1675a(a)(7).
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specific guidance on what factors the Commission is to consider in determining that subject imports “are
likely to have no discernible adverse impact” on the domestic industry.?”®

In the original investigations, the Commission majority consisted of two commissioners who
found material injury while cumulating all countries®®® and at least one other commissioner who, with
varied schemes of cumulation, found that subject imports from one or more of the subject countries
presented a threat of material injury. Of the four commissioners who reached a threat determination,
three cumulated no countries, while a fourth cumulated Brazil and China.?!

In these reviews, the statutory requirement that all reviews be initiated on the same day is
satisfied as the Commission initiated all the reviews on August 1, 2011.%%2 | do not exercise my discretion
to cumulate imports of silicomanganese from China with those from Brazil and/or Ukraine because I find
that subject imports of silicomanganese from each of the three subject countries would likely face
different conditions of competition in the U.S. market if the orders were revoked. Subject producers in
the three countries are likely to operate differently from each other in the U.S. market based on (1) pre-
order differences in volume and (2) pricing trends among the subject sources, along with differences in
the subject countries’ (3) export orientation, (4) capacity and capacity utilization levels, and (5) industry
structure and business relationships.

As an initial matter, in view of the counterfactual nature of our determinations in five-year
reviews, | consider a country’s experience during the period examined in the original investigation—the
last period during which the country competed free from the restraints of an antidumping duty order—in
analyzing the likely volume and pricing patterns of a subject country supplier in the event of revocation
of an order. In this regard, those three commissioners who did not cumulate subject imports from any
country in their threat analysis noted the differing import trends and pricing behavior and believed that
imports from these subject sources would have very different impacts on the U.S. industry.?

This conclusion applies with equal force in these reviews. First, it is significant that, during the
original investigations, subject imports from Brazil, China, and Ukraine exhibited substantially different
trends in volume and market share. Specifically, while imports for all three countries increased over the

219 SAA, H.R. Rep. No. 103-316, vol. | (1994).

280 commissioners Rohr and Newaquist, having found material injury, did not reach the discretionary cumulation
factors for threat of material injury, and found a reasonable overlap of competition for all countries. Original
Determinations, USITC Pub. 2836 at 1-12 to 1-15.

281 Chairman Watson and Commissioners Bragg and Crawford, having not cumulated Ukraine, based on a lack
of reasonable overlap of competition, in their negative material injury determination, did not address Ukraine further
in their threat analysis. Their decision to not cumulate Ukraine was based primarily on perceived differences in the
product characteristics of silicomanganese from Ukraine. Original Determinations at 1-29 to 1-35. In their threat
analysis, both Chairman Watson and Commission Bragg declined to cumulate Brazil and China, due primarily to
“diverging trends in the data,” specifically “divergent pricing patterns” and divergent import volume trends in the
interim period. Original Determinations at 1-53. Commissioner Crawford, who joined the views of Chairman
Watson and Commission Bragg on threat, while agreeing that this analysis “constitutes sufficient justification” for
not cumulating Brazil and China, wrote separately regarding cumulation and cumulated Brazil and China. Her
analysis was based primarily on the reasonable overlap factors reviewed under the material injury determination.
Original Determinations at 1-69. Vice Chairman Nuzum, who had cumulated all countries based on a reasonable
overlap of competition under her material injury analysis, did not cumulate any countries in her threat analysis. She
also noted the volume trends in the interim periods as well as pricing differences, and found that differences in the
composition of the Ukrainian product made pricing comparisons difficult. Original Determinations at 1-80 to 1-81.

282 76 Fed. Reg. 45,856 (Aug. 1, 2011).
283 Original Determinations at 1-53 (Chairman Watson and Commissioner Bragg); Id. at 1-80 to 1-81 (Vice
Chairman Nuzum).
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three full years, Brazil’s increase was slower than the rate of increase in apparent U.S. consumption,®®*
and showed a significant decline over the interim periods.”® Subject imports from both China and
Ukraine, on the other hand, increased much faster than apparent U.S. consumption and both increased
over the interim periods.”®® As a result of the different rates of growth relative to apparent U.S.
consumption, the market share held by subject imports from Brazil declined steadily?®’ while those held
by China and Ukraine increased.?®

Second, with regard to pre-order pricing trends, subject imports from Brazil and Ukraine
exhibited mostly *** while subject imports from China showed mostly ***, Subject imports from Brazil
*** the U.S. product in *** quarterly comparisons in the contract segment and in *** quarterly
comparisons in the *** spot market segment.®® Subject imports from Ukraine *** the U.S. product in
*** quarterly comparisons.”® Subject imports from China, on the other hand, *** the U.S. product in ***
quarterly comparisons in the contract segment and in *** quarterly comparisons in the *** spot market
segment.?*

Third, the comparative degrees of export orientation among the three countries have been
markedly different, both during the period of the original investigations and during this period of review.
In the original investigations, the industry in Ukraine was *** focused on its home market at the
beginning of the period (when Ukraine was still part of the Soviet Union), but began exporting a much
higher percentage of its production, increasing steadily from *** percent in 1991 to *** percent in 1993,
and then to *** percent in interim 1994.2 The industry in Brazil also increased the share of its
production that it exported, but this share began from a higher level, increasing steadily, but only
modestly, from *** percent in 1991 to *** percent in 1993, but declining to *** percent in interim
1994.%% Data collected on the Chinese industry only covered an estimated *** percent of

284 Apparent U.S. consumption increased steadily from *** short tons in 1991 to *** short tons in 1993, a ***
percent increase. Apparent U.S. consumption was *** short tons in interim 1994, as compared with *** short tons
in interim 1993. 1994 Staff Report at Table 2.

285 During the period of the original investigations, U.S. shipments of subject imports from Brazil increased
steadily from *** short tons in 1991 to *** short tons in 1993, a *** percent increase. Subject imports from Brazil
were *** short tons in interim 1994, as compared with *** short tons in interim 1993. 1994 Staff Report at Table 2.

288 During the period of the original investigations, U.S. shipments of subject imports from China increased
irregularly from *** short tons in 1991 to *** short tons in 1993, a *** percent increase. Subject imports from
China were *** short tons in interim 1994, as compared with *** short tons in interim 1993. Subject imports from
Ukraine were *** in the first two years of the period, increasing to *** short tons in 1993 and were *** short tons in
interim 1994, as compared with *** short tons in interim 1993. 1994 Staff Report at Table 2.

281 During the period of the original investigations, the market share held by subject imports from Brazil
decreased steadily from *** percent in 1991 to *** percent in 1993, and was *** percent in interim 1994, as
compared with *** percent in interim 1993. 1994 Staff Report at Table 22.

288 During the period of the original investigations, the market share held by subject imports from China
increased irregularly from *** percent in 1991 to *** percent in 1993, and was *** percent in interim 1994, as
compared with *** percent in interim 1993. The market share held by subject imports from Ukraine was *** in the
first two years of the period, and was *** percent in 1993, and was *** percent in interim 1994, as compared with
*** percent in interim 1993. 1994 Staff Report at Table 22.

289 1994 Staff Report at Tables 23 & 24.

2% 1994 Staff Report at Table 23 (Ukraine ***).
291 1994 Staff Report at Tables 23 & 24.

292 1994 Staff Report at Table 19.

293 1994 Staff Report at Table 17.

39



silicomanganese production, and so are less representative than the data for the other two countries, but
such data showed the share of production exported rising steadily from *** percent in 1991 to ***
percent in 1993.2%

In the period covered by this third review, the industry in Ukraine routinely exported more than
half of its production for the first four years of the period, but then reduced this share sharply in the last
two years, declining steadily from *** percent in 2009 to *** percent in 2011.>*® The export orientation
of the industry in Brazil fluctuated over a narrower range during the period of review, but ended lower
overall, having declined steadily between 2006 and 2009, and then increasing steadily between 2009 and
2011.%% The industry in China, after exporting between *** percent of its production in the first three
years of the period, declined to *** levels in the last three years of the period, ending at *** percent in
2011, due at least in part to Chinese government policies that discourage exports.?®’

Fourth, with regard to current production capacity in the subject countries, | note that while
capacity increased significantly during the period of review in China,*® and modestly in Brazil ,**°
capacity actually declined slightly in Ukraine.*® Also, the absolute production capacity figures show
large disparities between the industries in the three countries; in 2011, the production capacity in Ukraine
was *** times larger than that of Brazil, while the production capacity in China was *** times larger than
that of Brazil.** These large discrepancies in production capacity are also evident in the share of global
production that each subject country accounts for: in 2010, Brazil produced only 1.9 percent of global
silicomanganese while Ukraine produced 9.7 percent, and China 54.7 percent, of global
silicomanganese.®® While there was significant unused capacity in China and Ukraine during this period
of review, this was much less true in Brazil, both because Brazil’s lower capacity and because Brazil’s
capacity has been more intensively utilized. While excess capacity in China was higher than *** short
tons in each of the last four years of the period of review,* and excess capacity in Ukraine was higher
than *** short tons in each of the last four years of the period of review,** excess capacity in Brazil
exceeded *** short tons in only one year of the period of review, the recession year of 2009, when it
reached almost *** short tons.*

294 1994 Staff Report at Table 18.
2% CR/PR at Table 1V-15.

2% The share of production exported by the Brazilian industry declined steadily from *** percent in 2006 to ***
percent in 2009, before increasing steadily to *** percent in 2011. CR/PR at Table 1V-8.

297 CR/PR at Table IV-12.

298 production capacity in China increased steadily from *** short tons in 2006 to *** short tons in 2011, or by
*** percent. CR/PR at Table IV-12.

2% production capacity in Brazil increased steadily from *** short tons in 2006 to *** short tons in 2011, or by
*** percent. CR/PR at Table IV-8.

%90 production capacity in Ukraine decreased from *** short tons in 2006 to *** short tons in 2011, or by ***
percent. CR/PR at Table IV-17.
301

In 2011, the production capacity of Brazil was *** short tons, the capacity in China was *** short tons, and
the capacity in Ukraine was *** short tons. CR/PR at Tables IV-8, -12, and -17.

%02 CR/PR at Table IV-6.

303 CR/PR at Table IV-12.

304 CR/PR at Table 1V-17.

305 CR/PR at Table IV-8.
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Fifth, and finally, the countries differ in their industry structures and the business relationships
between members of the domestic industry and subject foreign producers. Although very little data was
provided to the Commission by the Chinese industry, *** indicate that it is a highly fragmented industry,
with 423 reported silicomanganese plants in China, of which 13 are licensed to export silicomanganese by
the Chinese government.*® Only one relatively small Chinese firm, Comilog, is related to a member of
the domestic industry.*® In contrast, the Ukrainian industry has only three members, all three of which
have significant ties to one another and to *** U.S. producer, both through common ownership interests
and through trading arrangements.*® As | will discuss further in my separate views on imports from
Ukraine, | determine that these business relationships would act to attenuate competition between imports
from Ukraine and the domestic product in the U.S. market. The industry in Brazil consists of four firms,
two of which are significant: Vale, a large global company that accounted for *** percent of Brazilian
production, and Maringa, which serviced about *** of Brazilian home market consumption.**® Vale
accounted for a *** of Brazilian exports over the period of review,*? and is “*** % As explained in the
majority views on Brazil, the Commission found that conditions of competition applicable to Vale and
other Brazilian producers made it unlikely that imports from Brazil would lead to the continuation or
recurrence of material injury to an industry in the United States within a reasonably foreseeable time.

Accordingly, based on the information in the record, | find significant differences in the likely
conditions of competition that subject imports from Brazil, China, and Ukraine would face in the U.S.
market. Therefore, | do not exercise my discretion to cumulate subject imports of silicomanganese from
Brazil, China, and Ukraine.

1. REVOCATION OF THE ANTIDUMPING DUTY ORDER ON SUBJECT IMPORTS
FROM CHINA WOULD LIKELY LEAD TO THE CONTINUATION OR RECURRENCE
OF MATERIAL INJURY TO THE DOMESTIC INDUSTRY WITHIN A REASONABLY
FORESEEABLE TIME

1. Likely Volume of Subject Imports

In evaluating the likely volume of imports of subject merchandise if the antidumping duty order
were revoked, the Commission is directed to consider whether the likely volume of imports would be
significant either in absolute terms or relative to production or consumption in the United States.**? In
doing so, the Commission must consider “all relevant economic factors” including four enumerated
factors: (1) any likely increase in production capacity or existing unused production capacity in the
exporting country; (2) existing inventories of the subject merchandise, or likely increases in inventories;
(3) the existence of barriers to the importation of such merchandise into countries other than the United

36 CR at IV-27 n.158; PR at 1V-20 n.158.

s07 Comilog estimated that it accounted for less than *** percent of Chinese production in 2001. CR at IV-22;
PR at 1\VV-16. Comilog’s production capacity is equal to about *** that of VVale. Compare CR/PR at Table 1VV-11
with Table IV-7.

%8 CRat 1-25 to 1-26 & nn.52 & 56; PR at 1-20 & nn.52 & 56.
309 CR at IV-13; PR at IV-10.

319 compare CR/PR at Table IV-7 with Table 1V-8.

$11 CRat 11-6; PR at 11-4.

31219 U.S.C. § 1675a(2)(2).
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States, and (4) the potential for product-shifting if production facilities in the foreign country, which can
be used to produce the subject merchandise, are currently being used to produce other products.®

Imports from China increased significantly during the period covered by the original
investigations. By quantity, U.S. shipments of subject imports from China increased irregularly from ***
short tons in 1991 to *** short tons in 1993, a *** percent increase. Subject imports from China were
*** ghort tons in interim 1994, as compared with *** short tons in interim 1993.3 Over the period of the
original investigations, the market share held by subject imports from China increased irregularly from
*** percent in 1991 to *** percent in 1993, and was *** percent in interim 1994, as compared with ***
percent in interim 1993 3%

Although imports from China essentially disappeared from the U.S. market after imposition of
the order,* the Chinese industry continued to grow.**” By 2001, the Chinese industry accounted for 31
percent of global production of silicomanganese and this share grew every year until 2009, by which time
the Chinese industry accounted for 58.2 percent of global production.®*® Over the course of the period of
this review, Chinese production capacity has increased from *** short tons in 2006 to *** million short
tons in 2011, meaning that *** short tons of capacity has been added,* an amount equivalent to ***
times total apparent U.S. consumption in 2011.3° Although the Chinese government has choked off
silicomanganese exports in the last three years using a combination of trade policy tools,** Chinese
exports of silicomanganese were *** short tons (representing a *** percent share of production) as
recently as 2008%% (an amount about *** as large as total apparent U.S. consumption in that same
year).’s

Because these policies of the Chinese government are temporary in nature, and because there
appears to be some pressure accumulating from within and outside of China to change these trade
policies,®* | do not find such policies to be a significant constraint to the Chinese industry returning to its
previous export-oriented behavior within the reasonably foreseeable future. Were the antidumping duty
order on China revoked, and then these Chinese trade policies were reversed, the U.S. market would be
attractive to the Chinese industry, all the more so because of existing antidumping duty orders in place on
Chinese silicomanganese in both the European Union and in South Korea.**®

313 1d.
314 1994 Staff Report at Table 2.

315 |d. at Table 22.

316 xxx CR/PR at Table V-1 n.1 and Table IV-2 n.1; CR at IV-8 n.135; PR at IV-6 n.135.

817 Although only one Chinese firm that accounted for *** percent of Chinese production responded to the
Commission’s questionnaire, | rely on data in the staff report collected by industry groups *** and the International
Manganese Institute.

318 CR/PR at Table IV-6. A slight reduction to 54.7 percent of global production was observed in 2010.
319 CR/PR at Table IV-12.
%20 compare CR/PR at Table 1V-12 with Table C-1.

%21 CR at IV-25 to IV-28; PR at IV-17 to IV-20. Chinese exports of silicomanganese in 2011 were only ***
short tons. CR/PR at Table 1V-12.

322 CRIPR at Table IV-12.

323 Compare CR/PR at Table 1V-12 with Table C-1.

324 Eramet Responses to Commissioners’ Questions at 44-48.

325 CR/PR at Table 1V-20.
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Given the relative size of the Chinese silicomanganese industry, and the potential for it to return
to its previous export orientation, | find that the volume of subject imports from China would likely be
significant, both in absolute terms and relative to production and consumption in the United States, if the
order were revoked.

2. Likely Price Effects of Subject Imports

In evaluating the likely price effects of subject imports if the antidumping duty order were
revoked, the Commission is directed to consider whether there is likely to be significant underselling by
the subject imports as compared to the domestic like product and whether the subject imports are likely to
enter the United States at prices that otherwise would have a significant depressing or suppressing effect
on the price of domestic like products.3®

In the first sunset review of these orders, and in related investigations, the Commission has found
that subject imports of silicomanganese were sold in the U.S. market primarily on the basis of price and
that the market was highly price competitive.*” During the period of the original investigations, subject
imports from China *** the U.S. product in *** quarterly comparisons in the contract segment and in ***
quarterly comparisons in the *** spot market segment.*

There was no pricing data for China on the record in these reviews. However, the record
indicates that price continues to remain the most important factor in silicomanganese purchasing
decisions. Price was the highest-ranked factor in purchasing decisions,* and 10 of 12 purchasers ranked
price as very important.>*

Due primarily to the likely significant volume of imports, but also to the importance of price in
purchasing decisions and the general substitutability of subject and domestic product, I find that subject
imports from China would be likely to expand their market share by entering the U.S. market at low
prices. The likely significant volume of subject imports from China likely entering at low prices would
trigger price declines in the U.S. market and have likely significant depressing or suppressing effects on
the price of the domestic like product.

3. Likely Impact of Subject Imports

In evaluating the likely impact of imports of subject merchandise if an antidumping duty order
under review were revoked, the Commission is directed to consider all relevant economic factors that are
likely to have a bearing on the state of the industry in the United States, including, but not limited to, the
following: (1) likely declines in output, sales, market share, profits, productivity, return on investments,
and utilization of capacity; (2) likely negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or more

%6 19U.S.C. § 1675(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

327 silicomanganese from Brazil, China, and Ukraine, Inv. Nos. 731-TA-671-673 (Review), USITC Pub. 3386,
at 14 (Jan. 2001); Silicomanganese from India, Kazakhstan, and Venezuela, Inv. Nos. 731-TA-929-931 (Final),
USITC Pub. 3505, at 13 (May 2002).

328 1994 Staff Report at Tables 23 & 24.
329 CR/PR at Table 11-6.
330 CR/PR at Table I11-7.
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advanced version of the domestic like product.®** All relevant factors are to be considered “within the
context of the business cycle and the conditions of competition that are distinctive to the affected
industry.”®¥? As instructed by the statute, | have considered the extent to which any improvement in the
state of the domestic industry is related to the order at issue and whether the industry is vulnerable to
material injury if the order were revoked.**

During the original investigations, two commissioners found that the domestic industry was
materially injured.* While most, if not all, performance measures of the domestic industry were higher
in 1993 than they had been in 1991,%** the domestic industry’s financial indicators showed steady decline.
The domestic industry’s operating margin declined from *** percent in 1991, to *** percent in 1992, and
to *** percent in 1993.

The domestic industry’s financial condition has been highly variable since the imposition of the
orders. Over the period covered by the first review, the financial condition of the domestic industry
showed steady declines.®* During the period covered by this review, the domestic industry’s operating
margin has been *** in *** of the six years, and was also *** in the interim period.**" The only years in
which the domestic industry performed well was in the ***. For this reason, | find the domestic industry
to be vulnerable. Further, in light of the likely significant volume of subject imports from China and the
likely significant adverse price effects that they would have in the U.S. market absent the order, I find that
subject imports from China would likely have a significant adverse impact on the production, shipments,
sales, market share, and revenues of the domestic industry. For these reasons, | conclude that if the
antidumping duty order were revoked, subject imports from China would be likely to have a significant
adverse impact on the domestic industry within a reasonably foreseeable time.

Accordingly, | determine that revocation of the antidumping duty order on silicomanganese from
China would likely lead to the continuation or recurrence of material injury to an industry in the United
States within a reasonably foreseeable time.

V. REVOCATION OF THE ANTIDUMPING DUTY ORDER ON SUBJECT IMPORTS
FROM UKRAINE WOULD NOT LIKELY LEAD TO THE CONTINUATION OR
RECURRENCE OF MATERIAL INJURY TO THE DOMESTIC INDUSTRY WITHIN A
REASONABLY FORESEEABLE TIME

1. Likely Volume of Subject Imports
Imports of silicomanganese from Ukraine are not likely to reach significant levels if the

antidumping duty order on such imports were revoked. During the original investigations, imports for the
first two years of the period were ***, rising to *** short tons in 1993, and were *** short tons in interim

3119 U.S.C. § 1675a(a)(4).

324

3% 19 U.S.C. § 1675a(a)(1)(B),(C).

%34 Commissioners Rohr and Newquist. Original Determinations at 1-25 to 1-28.

3% Apparent U.S. consumption, domestic production, production capacity, capacity utilization, U.S. shipments,
inventories, production and related workers, hours worked, total wages, and total compensation were all higher.
Original Determinations at 1-26 to 1-27.

3% The domestic industry’s operating margin declined from *** percent in 1997, to *** percent in 1998, to ***
percent in 1999. CR/PR at Table I-1.

337 CR/PR at Table I-1.
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1994, as compared with *** short tons in interim 1993.%® The U.S. market share held by imports from
Ukraine was *** percent in 1993 and was *** percent in interim 1994, as compared with *** percent in
interim 1993.3% | note that exports from Ukraine increased from *** because Ukraine was a new country
that emerged from the breakup of the Soviet Union at the beginning of the period covered by the original
investigations.>*® While Ukraine used the Soviet ruble for some period following the breakup, it created
its own currency in 1993, a development that led to hyperinflation measured at 4,735 percent in 1993;
Ukrainian hyperinflation continued in 1994 at the rate of 891 percent.3* Such macroeconomic instability
leads economic actors within the affected economy to increase exports of products that can be sold for
hard currency.?*? This is an important factor when considering the volume of imports from Ukraine
during the original investigations. In contrast, inflation in Ukraine over the six full years covered by this
review ranged from 8.0 percent to 25.2 percent, and was less than 10 percent in half of these years; the
motivations to export for hard currency that existed in the 1993-94 period are no longer present in
Ukraine.

My primary reason for concluding that imports of silicomanganese are not likely to reach
significant levels is what | conclude to be a significant degree of common interest between the *** U.S.
producer, Felman, and the Ukrainian producers. Were the antidumping duty order on imports from
Ukraine revoked, I do not consider it likely that those common interests would allow the volume of
imports from Ukraine to reach a level that would cause injury to the domestic industry.

A. Facts stipulated by Felman on this record

. From the time that ***3*3 CJSC Privat Intertrading had no ownership of Felman
Production.?*

. In March 2009, “a new management team based in Miami, Florida took over.”**®

. Felman’s *** Georgian American Alloys was incorporated in Delaware on February 14,
2012 and in Florida on June 15, 2012, ***34

. “[T]here are investors who own shares of Georgian American Alloys, Inc., which is the
parent company of Felman Production and Felman Trading, as well as Georgian
Manganese and the Ukrainian producers.”*’ Neither Felman Production nor Felman

338 1994 Staff Report at Table 2.
%39 1994 Staff Report at Table 22.
%40 1994 Staff Report at 1-71.

34 staff worksheet UA-1; Ukrainian Industry Responses to Commissioners’ Questions at 1.

342 Eramet Responses to Commissioners’ Questions at 31 (“long period of high inflation can encourage an
increase in exports, as domestic companies may have an incentive to sell products abroad in order to obtain foreign
‘hard’ currency.”); Vale Responses to Commissioners’ Questions at 35-37 (“[S]ellers prefer to sell their goods to
buyers who will allow the sellers to be paid in a currency that retains value.”).

%43 Felman Responses to Commissioners’ Questions at Williamson-4.
%4 CR at 1-25 n.52; PR at 1-20 n.52.

35 |d.; CR at 11-10; PR at 11-6.

348 Felman Prehearing Brief at 9 n.36.

347 Felman Responses to Commissioners’ Questions at Williamson-5.
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Trading knows how large of a share these common shareholders have in the ownership of
the Ukrainian producers.3#

Felman Trading has exclusive agreements (covering ***) to market silicomanganese and
other ferroalloys from Ukraine ***34 ***30  Falman Trading, it is asserted, “does not
exercise control over any Ukrainian export of silicomanganese.”**

B. Facts gathered through discovery in a civil action

Additional facts are known about the relationship between Felman Production, Inc. and the
Ukrainian producers by virtue of discovery conducted in the course of a recent civil proceeding in which
Felman was involved. The presiding federal district court judge in this matter concluded that what was
learned about this relationship was in spite of the fact that “Felman [] actively concealed its relationship

with Privat.”%2

Haftseek Investments, Ltd. (incorporated in the West Indies), the owner of Felman
Production until 2012, was wholly owned by Divot Enterprises, Ltd. (incorporated in
Cyprus), the stock of which is 100% owned by Igor Kolomoiskiy, a citizen of Ukraine
who is, in turn, one of three shareholders of Privat Bank.**

The other shareholders of Privat Bank are Alexey Martynov and Gennadiy
Bogolyubov.** E-mails indicate that both of these shareholders were actively involved in
the management of Felman during 2008.3%

Privat Bank is “a financial institution organized under the laws of Ukraine.”®

As late as August 2008, Felman CEO Steven Pragnell was “informed that Felman, as an
operational unit of Privat Group, is subject ‘to controlling by the Group’s Tender
Committee which examines ALL the purchase positions of the plants, including even
services.”"’

48 1.

%49 Felman Responses to Commissioners’ Questions at Williamson-3.

%50 Felman Responses to Commissioners’ Questions at Williamson Exhibit 2.1.

31 Hearing Tr. at 87 (Mr. Salonen). This claim, that Felman does not control exports of silicomanganese from
Ukraine, was repeated by the Ukrainian producers. Ukrainian Industry Responses to Commissioners’ Questions at

3.

%2 v/ale Posthearing Brief, Exhibit 7, Felman Production, Inc. v. Industrial Risk Insurers, 2011 WL 4547012 at
*4 (S.D.W.V. Sept. 29, 2011).

353 vale Posthearing Brief, Exhibit 7, Mt. Hawley Ins. Co. v. Felman Production, Inc., 269 F.R.D. 609, 611 &
615 (S.D.W.V. 2010).

%4 1. at 614-15; CR at 11-9 n.87; PR at 11-6 n.87.

%% 1. at 615.
%56 1d. at 615.

357

1d. at 614 (quoting e-mails from Privat Intertrading produced in discovery).
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On October 22, 2008, Felman’s CEO, Mr. Pragnell, wrote a memorandum to Privat
Intertrading indicating that if the Felman West Virginia plant were shut down, “Privat
Shareholders would suffer a loss of $3 million.”%®

C. Uncontested statements on this record

Additionally, there are some statements that counsel for Vale put on the record that were not
contested by Felman.

An article from Ukraine Business Daily in October 2011 stated that the “Privat Group,
owned by Ukrainian businessmen Hannady Boholiubov and Ihor Kolmoisky, is currently
the majority shareholder in all the Ukraine-based ferroalloy enterprises. Privat’s owners
also control U.S. enterprises Felman Production, Inc and CC Metal Alloys, LLC;
Georgian Manganese, based in Georgia; SC Feral SRL in Romania; and the manganese
ore producer Consolidated Mineral (Consmin) in Australia.”**

An article from Platts in March 2012 stating that “Felman is part of the Ukraine Privat
banking group, which is also one of the largest producer [sic] of ferroalloys in the world
and one of the world’s biggest manganese ore producers.”*®

An article from Interfax in September 2011 stating that the “Privat Group, owned by
Ukrainian businessmen Hennady Boholyubov and Thor Kolomoysky, is currently the
majority shareholder in all the Ukraine-based ferroalloy enterprises. Privat’s owners also
control U.S. enterprises Felman Production, Inc. and CC Metals Alloys, LLC; Georgian
Manganese, based in Georgia; SC Feral SRL in Romania; and manganese ore producer
Consolidated Mineral (Consmin) in Australia.” **

D. Conclusions on relationship between Felman and Ukrainian producers

Despite the broad scope of the Commissioners’ questions to Felman about its relationship with
the Ukrainian producers, much remains unsaid by Felman about what U.S. Magistrate Judge Stanley
referred to as Felman’s “peculiar” corporate structure/ownership.®? To the extent that it was within the
power of Felman to provide clarity to these issues, I must conclude that the responses would have been
adverse to the positions that Felman has taken during the course of this review.

The identities of the admitted common shareholders between Georgian American Alloys,
Inc. and the Ukrainian producers was not provided. Given the uncontested statements in
the articles provided by Vale, | conclude that this refers to the shareholders of the Privat
Group. This is supported by the direct involvement of Privat shareholders in the
operation of Felman during 2008, as documented in the findings of the federal district
court judge.

%8 |d. at 614.

39 CR at 1-26 n.56; PR at I1-20 n.56.

360 v/ale Responses to Commissioners’ Questions at Exhibit 8.

361

Vale Responses to Commissioners’ Questions at Exhibit 8.

32 Mt. Hawley Ins. Co., 269 F.R.D. at 611.
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. The relationship between the Privat Group, Privat Bank, and CJSC Privat Intertrading
was not discussed. Since no information was provided, | assume that the same
shareholders have at least a controlling interest in all of these related entities.

. While Felman states that they do not know what share of ownership the shareholders of
Privat Group hold in the Ukrainian producers, Felman presumably knows what
ownership share these shareholders have in Georgian American Alloys, Inc., a fact that
was not provided. Based on this, and on uncontested statements in the above-cited
articles, I conclude that Georgian American Alloys, and thus Felman, likely is controlled
by shareholders of the Privat Group. | further conclude, based on uncontested statements
in the articles, that shareholders of the Privat Group likely hold a controlling interest in
the Ukrainian producers. At a minimum, there is a strong relationship and commonality
of interests among these firms and individuals.

. Therefore, the line of argument presented by Felman that CIJSC Privat Intertrading is no
longer involved in the management of Felman is of limited, if any, relevance. As
admitted by Felman, CJSC Privat Intertrading never owned Felman. What is relevant is
that both entities appear to be owned and controlled by shareholders of the Privat Group,
which also appears to hold a controlling interest in the Ukrainian producers.

. Felman did not provide any information about who controls the new Miami-based
management team. Although it was not explicitly stated, Vladislav Mikhyeyev’s
appearance at the hearing on behalf of Felman Production, creates a strong impression
that he is a member of that team.**®* Miami-based Mr. Mikhyeyev stated that he had
provided consulting advice for Felman Production as far back as January 2006 and that
he joined Felman Trading when it was first established in 2008.%* Thus, Mr. Mikhyeyev
is also an employee of a company controlled by Privat Group. The irrelevance of the
establishment of a new management team to the question of ownership is highlighted by
the fact that although the new team is asserted to have taken over in March 2009, there
was no move to incorporate Georgian American Alloys, Inc. in Florida until mid-2012.3%

. The nature of the *** is not elaborated, leading me to conclude that it is also likely
controlled by shareholders of the Privat Group.

All of the above conclusions lead me to the finding that the Ukrainian producers, Felman
Production, Felman Trading, *** are related entities likely co-owned by the same shareholders of the
Ukraine-based multinational Privat Group. It may well be true, as the counsel for both Felman and the
Ukrainian producers state, that Felman does not “have or exercise control over exports of SiMn from
Ukraine.”® However, it is not my intention to parse that statement. Rather, my view is that decision
makers in the closely related entities discussed above would be unlikely to act in such a way that imports
from any of its foreign operations (including Ukraine) reach a significant level likely to cause injury to its
operations in the U.S. market. As the October 2008 e-mail from Felman CEO to Privat Intertrading

%3 CR/PR at appendix B.
364 Hearing Tr. at 24 (Mr. Mikhyeyev).
%5 Felman Prehearing Brief at 9 n.36.

%66 Felman Final Comments at 5 (quoting Ukrainian Industry Posthearing Brief).
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indicated, idled facilities in West Virginia would directly cause $3 million harm to the Privat
shareholders.**’

Given the changed macroeconomic conditions in Ukraine, as compared with the period of the
original investigations, and the strong interrelationships and the commonality of interests between the
Ukrainian producers and the largest domestic producer, Felman, | find that revocation of the orders on
subject imports from Ukraine would not result in a likely significant volume of subject imports from
Ukraine within a reasonably foreseeable time.

2. Likely Price Effects of Subject Imports

I find that subject imports from Ukraine are not likely to undersell the domestic like product or
depress or suppress U.S. prices to a significant degree after revocation of the orders. In the original
investigations, subject imports of silicomanganese from Ukraine *** the domestic product in ***
quarterly comparisons.®

On this record, and particularly as it relates to the original investigations and the limited likely
volume of subject imports from Ukraine, | find that subject imports from Ukraine are not likely to
undersell the domestic like product significantly, much less suppress or depress like product prices to any
significant degree, in the event of revocation of the orders.

3. Likely Impact of Subject Imports

| further find that subject imports from Ukraine would not likely have a significant adverse
impact on the domestic industry in the event of revocation. As discussed above, | have found that the
domestic industry is vulnerable to the continuation or recurrence of material injury in the reasonably
foreseeable future. With regard to subject imports from Ukraine, there is not likely to be any correlation
between the likely volume of subject imports from Ukraine and the domestic industry’s condition. As
detailed above, the same shareholders who have significant interests in the Ukrainian producers and the
intermediary trading companies also have significant interests in the largest domestic producer, Felman. |
find it unlikely that the owners of these closely related entities would allow the interests of one of its
affiliates to injure the interests of another affiliate. On this record, | am not persuaded that revoking the
order on Ukraine is likely to lead to an adverse impact on the condition of the domestic industry.

In light of the fact that | do not find that the likely volume of subject imports from Ukraine will
be significant or that those imports will likely have significant adverse price effects, | find that the
revocation of the order on Ukraine would not likely lead to a significant adverse impact on the domestic
industry.

V. CONCLUSION

For the above-stated reasons, and those set forth in the sections of the majority views that | join, |
determine that revocation of the antidumping duty order on imports of silicomanganese from China would
be likely to lead to the continuation or recurrence of material injury to an industry in the United States
within a reasonably foreseeable time and that revocation of the antidumping duty orders on
silicomanganese from Brazil and Ukraine would not be likely to lead to the continuation or recurrence of
material injury within a reasonably foreseeable time.

367 Mt. Hawley Ins. Co., 269 F.R.D. at 614.
%68 1994 Staff Report at Table 23 (Ukraine ***).
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PART I: INTRODUCTION AND OVERVIEW
BACKGROUND

On August 1, 2011, the U.S. International Trade Commission (*Commission” or “USITC”) gave
notice, pursuant to section 751(c) of the Tariff Act of 1930, as amended (“the Act”),” that it had instituted
reviews to determine whether revocation of the antidumping duty orders on silicomanganese from Brazil,
China, and Ukraine would likely lead to the continuation or recurrence of material injury to a domestic
industry.2 3 On November 4, 2011, the Commission determined that it would conduct full reviews
pursuant to section 751(c)(5) of the Act.* The following tabulation presents information relating to the
schedule of these reviews:”

Effective date Action
Commerce’s continuation of antidumping duty orders (71
September 14, 2006 FR 54272)
Commission’s institution of five-year reviews (76 FR
August 1, 2011 45856)
August 1, 2011 Commerce’s initiation of five-year reviews (76 FR 45778)

Commission’s determinations to conduct full five-year
reviews (76 FR 72212, November 22, 2011)

Commerce’s final results of expedited five-year reviews
(76 FR 73587)

Commission’s scheduling of the reviews (77 FR 22344,

November 4, 2011

November 29, 2011

April 4, 2012 April 13, 2012)

September 5, 2012 Commission’s hearing*

October 11, 2012 Commission’s vote

October 24, 2012 Commission’s determinations transmitted to Commerce

* Appendix B is reserved for the witnesses appearing at the Commission’s hearing.

119 U.S.C. 1675(c).

2 Silicomanganese From Brazil, China, and Ukraine Institution of a Five-Year Review Concerning the
Antidumping Duty Orders on Silicomanganese From Brazil, China, and Ukraine, 76 FR 45856, August 1, 2011. All
interested parties were requested to respond to this notice by submitting the information requested by the
Commission.

® In accordance with section 751(c) of the Act, the U.S. Department of Commerce (“Commerce”) published a
notice of initiation of five-year reviews of the subject antidumping and countervailing duty orders concurrently with
the Commission’s notice of institution. Initiation of Five-Year (“*Sunset’’) Review, 76 FR 45778, August 1, 2011.

* Silicomanganese From Brazil, China, and Ukraine; Notice of Commission Determinations To Conduct Full
Five-Year Reviews, 76 FR 72212, November 22, 2011. With respect to Brazil and Ukraine, all six Commissioners
concluded that both the domestic group response and the respondent group responses were adequate and voted for
full reviews. With respect to China, all six Commissioners found that the domestic group response was adequate
and the respondent group response was inadequate, but that circumstances warranted a full review.

® The Commission’s notice of institution, notice to conduct full reviews, and scheduling notice appear in
appendix A and may also be found at the Commission’s web site (internet address www.usitc.gov). Commissioners
statement on adequacy and votes on whether to conduct expedited or full reviews may also be found at the web site.
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The Original Investigations

The original investigations resulted from petitions filed by Elkem Metals Co. (“Elkem”),
Pittsburgh, PA, and the Oil, Chemical and Atomic Workers (“OCAW?”) Local 3-639, Belpre, OH, on
November 12, 1993, alleging that an industry in the United States was materially injured and threatened
with material injury by reason of less-than-fair-value (“LTFV”) imports of silicomanganese from Brazil,
China, Ukraine, and Venezuela.® On October 31, 1994, Commerce suspended the antidumping
investigation regarding imports of silicomanganese from Ukraine based on an agreement by the
Government of Ukraine to restrict the volume of exports of silicomanganese to the United States and to
sell such exports at or above a “reference price” in order to prevent the suppression or undercutting of
price levels of U.S. domestic silicomanganese.” On November 7, 1994, Commerce made final affirmative
determinations that imports of silicomanganese from Brazil, China, and Venezuela were sold at LTFV in
the U.S. market.> On December 14, 1994, the Commission determined that an industry in the United
States was materially injured or threatened with material injury by reason of LTFV imports of
silicomanganese from Brazil, China and Ukraine, but was not materially injured or threatened with
material injury by reason of LTFV imports of silicomanganese from Venezuela.® Following the
Commission’s determinations, Commerce issued antidumping duty orders on silicomanganese from
Brazil and China.*

First Five-Year Reviews

In January 2001, the Commission completed full five-year reviews of the antidumping duty
orders on imports of silicomanganese from Brazil and China, and the suspended investigation on imports
of silicomanganese from Ukraine, and determined that revocation of the antidumping duty orders on
silicomanganese from Brazil and China and termination of the suspension agreement on silicomanganese

® Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela, Inv. Nos. 731-TA-671-
674 (Final), USITC Publication 2836, December 1994. Confidential version: Investigations Nos. 731-TA-671
through 674 (Final): Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela--Staff
Report, Office of Investigations Memo No. INV-R-187, November 29, 1994.

"Antidumping: Silicomanganese from Ukraine; Suspension of Investigation, 59 FR 60951, November 29, 1994,
On December 2, 1994, Commerce notified the Commission that it continued its investigation on silicomanganese
from Ukraine. Accordingly, the Commission continued its investigation and made a determination regarding
silicomanganese from Ukraine.

® Notice of Final Determination of Sales at Less Than Fair Value: Silicomanganese from Brazil, 59 FR 55432,
November 7, 1994; Notice of Final Determination of Sales at Less Than Fair Value: Silicomanganese from the
People’s Republic of China, 59 FR 55435, November 7, 1994; and, Notice of Final Determination of Sales at Less
Than Fair Value: Silicomanganese From Venezuela, 59 FR 55438, November 7, 1994,

° Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela, 59 FR 65788,
December 21, 1994. As noted in the original determinations, Commissioners Rohr and Newquist determined that an
industry in the United States was materially injured, and Chairman Watson determined that an industry in the United
States was threatened with material injury, by reason of of LTFV imports of silicomanganese from Brazil (i.e., it
was a 3 to 3 vote, with two votes on the basis of present injury and one on the basis of threat); Commissioners Rohr
and Newquist determined that an industry in the United States was materially injured, and Chairman Watson, Vice
Chairman Nuzum, and Commissioner Bragg determined that an industry in the United States was threatened with
material injury, by reason of LTFV imports of silicomanganese from China (i.e., it was a 5 to 1 vote, with two votes
on the basis of present injury and three on the basis of threat); and, Commissioners Rohr and Newquist determined
that an industry in the United States was materially injured, and Vice Chairman Nuzum determined that an industry
in the United States was threatened with material injury, by reason of LTFV imports of silicomanganese from
Ukraine (i.e., it was a 3 to 3 vote, with two votes on the basis of present injury and one on the basis of threat).

1959 FR 66003, December 22, 1994. Commerce did not issue an antidumping duty order on imports of
silicomanganese from Ukraine, at the time, as the suspension agreement was in force.
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from Ukraine would be likely to lead to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseeable time.*! ** On February 16, 2001, Commerce issued a notice
continuing the antidumping duty orders on imports of silicomanganese from Brazil and China and the
suspended antidumping duty investigation on silicomanganese from Ukraine.”® On July 19, 2001, the
Government of Ukraine officially requested termination of the suspension agreement on exports of
silicomanganese to the United States, and effective September 17, 2001, Commerce issued an
antidumping duty order on imports of silicomanganese from Ukraine.'

Second Five-Year Reviews

In August 2006, the Commission completed expedited five-year reviews of the antidumping duty
orders on silicomanganese from Brazil, China, and Ukraine, and determined revocation of the
antidumping duty orders on silicomanganese from Brazil, China, and Ukraine would be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a reasonably
foreseeable time.® ** On September 14, 2006, Commerce issued a notice continuing the antidumping
duty orders on imports of silicomanganese from Brazil, China, and Ukraine."’

Third Five-Year Reviews

These reviews, initiated in August 2011, are the third five-year reviews concerning the
antidumping duty orders on imports of silicomanganese from Brazil, China, and Ukraine. Table I-1
presents comparative data from the original investigations and all subsequent reviews including the
current third five-year reviews.

1 Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Review), USITC
Pub. 3386, January 2001. Confidential version: Investigations Nos. 731-TA-671-673 (Review): Silicomanganese
from Brazil, China, and Ukraine--Staff Report, Office of Investigations Memo No. INV-X-256, December 20, 2000.

12 Sjlicomanganese From Brazil, China, and Ukraine, 66 FR 8981, February 5, 2001.

13 Continuation of Antidumping Duty Orders on Silicon Metal From Brazil and China and on Silicomanganese
From Brazil and China, and Continuation of Suspended Antidumping Duty Investigation on Silicomanganese From
Ukraine, 66 FR 10669, February 16, 2001.

4 Suspension Agreement on Silicomanganese From Ukraine; Termination of Suspension Agreement and Notice
of Antidumping Duty Order, 66 FR 43838, August 21, 2001.

15 Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Second Review),
USITC Pub. 3879, August 2006. Confidential version: Investigations Nos. 731-TA-671-673 (Second Review):
Silicomanganese from Brazil, China, and Ukraine--Staff Report, Office of Investigations Memo No. INV-DD-074,
June 1, 2006.

16 Sjlicomanganese From Brazil, China, and Ukraine, 71 FR 52145, September 1, 2006.

17 Silicomanganese from Brazil, Ukraine, and the People's Republic of China: Continuation of Antidumping
Duty Orders, 71 FR 54272, September 14, 2006.
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Table I-1

Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,

January to March 2011, and January to March 2012

Calendar year

Second
Original investigations First reviews reviews
ltem 1991 | 1992 | 1993 1997 | 1998 [ 1999 2005
Quantity (short tons)
Apparent U.S. consumption k| | o | w | wx | x| -
Share of quantity (percent)
Share of apparent U.S.
consumption.--
U.S. producers ik rkk kx *xk okx kk —
U.S. imports from.--*
Brazil *kk *kk *Kk *kk *kk *kk *kk
China Kok ok ok ko Tk Xk ok
Ukraine *xk ok kkk e *xx - *kk
Subject sources hokk *xx okk *xk okx ok okk
Nonsubject sources rxx ok Hkk kk Hkk *oxk -
All sources rxx *kk okk *kk Hokk *kk *kk
Value (1,000 dollars)
Apparent U.S. consumption ook ok R | x| Hohk e | ok
Share of value (percent)
Share of apparent U.S.
consumption.--
U.S. producers ik *kk kx *xk okx kk —
U.S. imports from.--*
Brazil *kk *kk *kk *kk *kk *kk *kk
China *kk *kk *kk *kk *kk *kk *kk
Ukraine *xk ok kk e *xx - *kk
Subject sources hokk *xx ok *kk *xx ok -
Nonsubject sources rxx ok Hkk kk Hkk *oxk -
All sources rxx *kk rkk *kk Hokk *kk *kk

Table continued next page. Footnotes at the end of the table.




Table I-1--Continued
Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

Calendar year | January to March
Third (current) reviews
Item 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2011 | 2012
Quantity (short tons)
Apparent US COﬂSUI’nptIOﬂ *%k% | *kk | *kk ‘ *k%k ‘ *%k% ‘ ***I *%k% | *kk

Share of quantity (percent)

Gl

Share of apparent U.S.
consumption.--
U.S. producers *kk *kk *kk Fkk *kk *kk *kk Fokk
U.S. imports from.--*
Brazil *hk *kk *kk *kk *kk *kk *hk *kk
China F*kk *kk *kk *kk *kk *kk K%k *kk
Ukraine *kk Hokk ok ok ek *xk . *kk
Subject sources ok *kk Hokk kk *kk kk *xk kk
Nonsubject sources bkl Hokk Hkk — *xx *kk *kk *kk
All sources *oxk *kk *xx *kk ok *kk *xk >k
Value (1,000 dollars)
Apparent U.S. consumption ok hkk ok ***‘ ok ***I ok ko

Share of value (percent)

Share of apparent U.S.
consumption.--
U.S. producers i Hkk Hokk Hkx okk *xk *xk *kk
U.S. imports from.--*
Brazil ok *kk *kk *kk *kk *kk >k >k
China *kk *kk *kk *kk *kk *kk *kk *kk
Ukraine hokk *xk *hk *kk *rx kkk *xk *kk
Subject sources rxk kk Hokk kk kk *rx *kk *kx
Nonsubject sources rxx kk *xk Fkx *kk *kx *kk Hkk
All sources il kk Hokk *kk kk *okk ok *kk

Table continued next page. Footnotes at the end of the table.
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Table I-1--Continued

Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

Calendar year

Second
Original investigations First reviews reviews
ltem 1991 | 1992 | 1993 1997 | 1998 1999 2005
Quantity (short tons)
U.S. imports from.--*
Brazil 47,613 55,494 63,614 0 0 22 0
China 6,064 3,670 24,092 0 0 0 0
Ukraine 0 0 29,468 8,259 0 9,025 0
Subject sources 53,677 59,164 117,174 8,259 0 9,047 0
Nonsubject sources 180,577 203,555 201,286 328,653 381,886 322,301 360,920
All sources 234,254 262,719 318,460 336,911 381,886 331,348 360,920
Value (1,000 dollars)
U.S. imports from.-->
Brazil 25,183 26,578 29,750 0 0 20 0
China 2,923 1,760 10,637 0 0 0 0
Ukraine 0 0 14,253 4,570 0 3,317 0
Subject sources 28,106 28,338 54,640 4,570 0 3,337 0
Nonsubject sources 102,134 103,592 93,831 157,543 171,976 128,789 249,364
All sources 130,240 131,930 148,471 162,114 171,976 132,126 249,364
Unit value (dollars per short ton)
U.S. imports from--°
Brazil $529 $479 $468 * @) 909 *
China 482 480 442 A A ) )
Ukraine A A 484 553 * 368 )
Subject sources 524 479 466 553 A 369 )
Nonsubject sources 566 509 466 479 450 400 691
All sources 556 502 466 481 450 399 691

Table continued next page. Footnotes at the end of the table.
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Table I-1--Continued

Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,

January to March 2011, and January to March 2012

Calendar year January to March
Third (current) reviews
Item 2006 2007 2008 | 2009 | 2010 2011 2011 2012
Quantity (short tons)
U.S. importers’ U.S. shipments of U.S.
imports from.--
Brazil 0 0 0 0 0 0 0 0
China 0 38 2 591 38 1 0 0
Ukraine 0 0 0 0 22 0 0 0
Subject sources 0 38 2 591 60 1 0 0
Nonsubject sources 442,300 457,204 368,123 204,323 316,524 347,497 87,064 105,363
All sources 442,300 457,242 368,125 204,915 316,584 347,498 87,064 105,363
Value (1,000 dollars)
U.S. importers’ U.S. shipments of U.S.
imports from.--
Brazil 0 0 0 0 0 0 0 0
China 0 120 7 999 56 3 0 0
Ukraine 0 0 0 0 24 0 0 0
Subject sources 0 120 7 999 80 3 0 0
Nonsubject sources 345,131 587,059 730,524 217,327 406,542 426,712 107,090 123,716
All sources 345,131 587,179 730,531 218,326 406,622 426,715 107,090 123,716
Unit value (dollars per short ton)
U.S. importers’ U.S. shipments of U.S.
imports from.--
Brazi @ ) @ ) @ ) ) )
China @) 3,170 3,134 1,690 1,467 2,196 @) @)
Ukraine @) ) @) ) 1,082 ) @) )
Subject sources @) 3,170 3,134 1,690 1,326 2,196 @) @)
Nonsubject sources 780 1,284 1,984 1,064 1,284 1,228 1,230 1,174
All sources 780 1,284 1,984 1,065 1,284 1,228 1,230 1,174

Table continued next page. Footnotes at the end of the table.




Table I-1--Continued
Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

8-l

Calendar year
Second
Original investigations First reviews reviews
Item 1991 1992 1993 1997 ‘ 1998 1999 2005
Quantity (short tons)
U.S. producers’ capacity
(quantity) *hk *hk *kk *hk *kk *kk (4)

Production (quantity) ok b ok ok ok . ook

Capacity utilization (ratio) bl b ok ok ok ok %)

U.S. shipments (quantity) ok ok Hk ok Hok ok -
(Value) kK kK *kk *kk Fkk Kkk *kk
(unit value) ok ok ok ok ok ok ok

Ending inventories

(q u antity) *kk *kk *khk *kk *kk *kKk (4)

Ending inventories to total

shipments (ratio) ok *kk ok ok ok ok “
Production-related workers
(individuals) ok ok ok ok ok ok *

Hours worked (1,000 hours) Kk okk *xk ok >k - %)

Wages paid (value) i *xk *kk *oxk kk Hokx *

Hourly WageS (dO”arS) *k%k *%k%k *k% *k%k *kk *k%k (4)

Productivity (short tons per

1,000 hOUI’S) Fkk *kk Fokok Fkk *kk Kkk (4)

Table continued next page. Footnotes at the end of the table.




Table I-1--Continued
Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

Calendar year | January to March
Third (current) reviews
Item 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2011 | 2012

Quantity (short tons); Value (1,000 dollars); Unit value (dollars per short ton); and Ratio (percent)

U.S. producers’

Capacity (quantity) ok ok Hok ok ok ok ok n—_—
Production (quantity) ok ok ook ok ok ook ok -
Capacity utilization (ratio) Kkk Fkk Fkk F*kk *kk *kk *kk Kkk
U.S. shipments
(q u antity) Kkk Fkk Fokk F*kk *kk *kk *kk Fkk
(V al ue) Kkk Fkk Fokk F*kk *kk *kk kK Fkk
(unit Value) Kkk Fkk Fkk F*kk *kk *kk kK Fkk

Ending inventories

(qu antity) Kkk Fokk Fkk *kk *kk *kk *kk Fkk

6-1

Ending inventories to total

shipments (ratio) bl ik ook ok Hohk ook ok —
Production-related workers

(individuals) Hokk ok ok ok *kk ok ok —_—
Hours worked (1,000 hours) el ok Hokk ok ok Hokk ok —
Wages paid (value) Hokk Hokk Hokx ok kkk *xk *kk *kk
Hourly wages (dollars) Fkk ok ok ok ok ok - -
Productivity (short tons per

1,000 hOUFS) bkl *xk Fkk *kk K*kk ok *kk ok

Table continued next page. Footnotes at the end of the table.




Table I-1--Continued
Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

0T-l

Calendar year
Second
Original investigations First reviews reviews
Item 1991 | 1992 | 1993 1997 | 1998 | 1999 2005
Quantity (short tons); Value (1,000 dollars); Unit value (dollars per short ton); and Ratio (percent)
U.S. producers’
Net sales:
(quantity) *kk *kk *kk *kk *kk *kk (4)
(value) *hk *hk *kk *hk *kk *kk (4)
(unit value) *kk *kk *kk *kk *kk *kk (4)
Cost of goods sold

(“COGS”) (value) Fkk Fhk Fkk *kk Jokk Kk (4)
Gross profit (or loss) (value) bl ok Hok ok Hook ok %)
Operating income (or loss)

(value) *hk *hk *kk *hk *kk *kk (4)
Unit COGS (unit value) ok ok Hohok ok Hook — %)
Unit operating income (or

loss) (unit value) *kk rxk *kk Hokk kk *kk *
COGS to net sales (ratio) ok ok Hohok ok Hook ok A
Operating income (or loss)

to net sales (ratio) ok ik ok ok ook Hokk *

Table continued next page. Footnotes at the end of the table.
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Table I-1--Continued
Silicomanganese: Summary data from the original investigations and subsequent five-year reviews, 1991-1993, 1997-1999, 2005-2011,
January to March 2011, and January to March 2012

Calendar year | January to March
Third (current) reviews
Item 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2011 | 2012

Quantity (short tons); Value (1,000 dollars); Unit value (dollars per short ton); and Ratio (percent)

U.S. Producers’
Net sales:
(quantity) *kk Fkk Fkk *kk *kk *kk *kk Fkk
(value) *kk Fokk Fokk *kk *kk *kk *kk Fokk
(unit value) bl Hk ook ok ok ook ok -
Cost of goods sold

(“COG S") (value) *kk Fokk Fokk *kk *kk *kk *kk Fokk
Gross profit (or loss) (value) ok Hkk ok o ok *kk ok Hok
Operating income (or loss)

(vaIue) Kkk Fkk Fokk F*kk *kk *kk *kk Fkk
Unit COGS (unit value) flel ok Hokk ok ok ok ok -
Unit operating income (or

loss) (unit value) Hokk *kk Hkk *xk *kk kk *xk kk
COGS to net sales (ratio) ok ok Hokk ok ok Hok ok -
Operating income (or loss)

to net sales (ratio) flel ok Hohok ok ok ok ok —

! Share of apparent U.S. consumption was calculated using U.S. importers’ U.S. shipments of imports in both the original investigations (i.e., 1991-1993) and
in these third five-year reviews (i.e., 2006-2011), while U.S. imports were used for the first and second five-year reviews (i.e., 1997-1999 and 2005). Also note that
data relating to Venezuela from the original investigations (i.e., 1991-1993) presented here are reclassified as “nonsubject” to reflect the Commission’s negative
final determination.

% Less than 0.05 percent.

% For the original investigations (i.e., 1991-1993), the data labeled U.S. imports actually represent U.S. importers’ U.S. shipments of imports from the specified
source. Data relating to Venezuela from the original investigations (i.e., 1991-1993) presented here are reclassified as “nonsubject” to reflect the Commission’s
negative final determination.

* Not applicable.

Source: Investigations Nos. 731-TA-671 through 674 (Final): Silicomanganese from Brazil, the People’s Republic of China, Ukraine, and Venezuela--Staff Report,
Office of Investigation Memo INV-R-187, November 29, 1994; ; Investigation Nos. 731-TA-671-673 (Second Review): Silicomanganese from Brazil, China, and
Ukraine --Staff Report, Office of Investigation Memo INV-DD-074, June 1, 2006; and information compiled from responses to Commission questionnaires.




RELATED INVESTIGATIONS

Imports of silicomanganese from India, Kazakhstan, and Venezuela are currently subject to
antidumping duty orders.”® The orders on silicomanganese from India, Kazakhstan, and Venezuela
resulted from a petition that was filed in 2001 by Eramet Marietta, Inc. and the Paper, Allied-Industrial,
Chemical and Energy Workers International Union, Local 5-0639."

STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT

Statutory criteria

Section 751(c) of the Act requires Commerce and the Commission to conduct a review no later
than five years after the issuance of an antidumping or countervailing duty order or the suspension of an
investigation to determine whether revocation of the order or termination of the suspended investigation
“would be likely to lead to continuation or recurrence of dumping or a countervailable subsidy (as the
case may be) and of material injury.”

Section 752(a) of the Act provides that in making its determination of likelihood of continuation
or recurrence of material injury--

(1) IN GENERAL.-- . . . the Commission shall determine whether revocation of
an order, or termination of a suspended investigation, would be likely to lead to
continuation or recurrence of material injury within a reasonably foreseeable
time. The Commission shall consider the likely volume, price effect, and impact
of imports of the subject merchandise on the industry if the order is revoked or
the suspended investigation is terminated. The Commission shall take into
account--

(A) its prior injury determinations, including the volume, price effect,
and impact of imports of the subject merchandise on the industry before
the order was issued or the suspension agreement was accepted,

(B) whether any improvement in the state of the industry is related to
the order or the suspension agreement,

(C) whether the industry is vulnerable to material injury if the order
is revoked or the suspension agreement is terminated, and

(D) in an antidumping proceeding . . ., (Commerce’s findings)
regarding duty absorption . . ..

(2) VOLUME.--In evaluating the likely volume of imports of the subject
merchandise if the order is revoked or the suspended investigation is terminated,
the Commission shall consider whether the likely volume of imports of the subject
merchandise would be significant if the order is revoked or the suspended
investigation is terminated, either in absolute terms or relative to production or
consumption in the United States. In so doing, the Commission shall consider all
relevant economic factors, including—

18 Continuation of Antidumping Duty Orders on Silicomanganese from India, Kazakhstan, and Venezuela, 73 FR
841, January 4, 2008.

9 Sjlicomanganese from India, Kazakhstan, and Venezuela, Investigation Nos. 731-TA-929-931 (Review),
USITC Pub. 3963, November 2007.
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(A) any likely increase in production capacity or existing unused
production capacity in the exporting country,

(B) existing inventories of the subject merchandise, or likely
increases in inventories,

(C) the existence of barriers to the importation of such merchandise
into countries other than the United States, and

(D) the potential for product-shifting if production facilities in the
foreign country, which can be used to produce the subject merchandise,
are currently being used to produce other products.

(3) PRICE.--In evaluating the likely price effects of imports of the subject
merchandise if the order is revoked or the suspended investigation is terminated,
the Commission shall consider whether--

(A) there is likely to be significant price underselling by imports of
the subject merchandise as compared to domestic like products, and

(B) imports of the subject merchandise are likely to enter the United
States at prices that otherwise would have a significant depressing or
suppressing effect on the price of domestic like products.

(4) IMPACT ON THE INDUSTRY.--In evaluating the likely impact of
imports of the subject merchandise on the industry if the order is revoked or the
suspended investigation is terminated, the Commission shall consider all relevant
economic factors which are likely to have a bearing on the state of the industry in
the United States, including, but not limited to—

(A) likely declines in output, sales, market share, profits,
productivity, return on investments, and utilization of capacity,

(B) likely negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital, and investment, and

(C) likely negative effects on the existing development and
production efforts of the industry, including efforts to develop a
derivative or more advanced version of the domestic like product.

The Commission shall evaluate all such relevant economic factors . . . within the
context of the business cycle and the conditions of competition that are distinctive
to the affected industry.

Section 752(a)(6) of the Act states further that in making its determination, “the Commission may
consider the magnitude of the margin of dumping or the magnitude of the net countervailable subsidy. If
a countervailable subsidy is involved, the Commission shall consider information regarding the nature of
the countervailable subsidy and whether the subsidy is a subsidy described in Article 3 or 6.1 of the
Subsidies Agreement.”

Organization of and Data Sources for the Report
Information obtained during the course of the reviews that relates to the statutory criteria is
presented throughout this report. A summary of trade and financial data for silicomanganese as collected

in these third five-year reviews is presented in appendix C. U.S. industry data are based on the
questionnaire responses of two U.S. producers of silicomanganese that account for 100 percent of known
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production of silicomanganese in the United States in the period under review. U.S. import data and
related information are based on the questionnaire responses of ten (10) U.S. importers of
silicomanganese that account for the vast majority of overall U.S. imports (see part IV of this report for a
discussion of the data). Foreign industry data and related information are based on the questionnaire
responses of six (6) producers of silicomanganese in the subject countries, industry association statistics,
and global trade data. Responses by U.S. producers, importers, purchasers, and foreign producers of
silicomanganese to a series of questions concerning the significance of the existing antidumping and
countervailing duty orders and the likely effects of revocation of such orders are presented in appendix D.

COMMERCE’S REVIEWS

Administrative Reviews

Since the issuance of the antidumping duty order on Brazil, Commerce has concluded four
administrative reviews concerning one or more of the following exporters: Rio Doce Manganés, S.A.
(“RDM” predecessor to Vale Manganés, S.A.), Companhia Paulista de Ferro-Ligas (“CPFL"), Sibra
Electro-Siderurgia Brasileria S.A. (“SIBRA”) (predecessor to RDM), or Urucum Minera¢do (Mangenese
mine owned by RDM/Vale) (all these entities are currently part of Vale Manganés, S.A.).° Since the
issuance of the antidumping duty order on China, Commerce has concluded administrative reviews
concerning the two following exporters in China: Guangxi Bayi Ferroalloy Works (“Bayi”) and Sichuan
Emei Ferroalloy Import and Export Co., Ltd. (“Emei”).?* Since the issuance of the antidumping duty
order on Ukraine, Commerce has concluded no administrative reviews.??

Most Recent Five-Year Reviews

On November 29, 2011, Commerce determined that the revocation of the antidumping duty
orders on Brazil, China, and Ukraine would likely lead to continuation or recurrence of dumping.?® Table
I-2 presents information on the weighted-average margins of dumping that would occur in the absence of
the antidumping duty orders on imports of silicomanganese from Brazil, China, and Ukraine.

2 |ssues and Decision Memorandum for the Final Results of the Expedited Third Sunset Reviews of the
Antidumping Duty Orders on Silicomanganese from Brazil, the People's Republic of China, and Ukraine, U.S.
Depzzilrtment of Commerce Public Memorandum, November 22, 2011, p. 2.

Ibid.

2 Ibid.

%% Silicomanganese From Brazil, the People’s Republic of China, and Ukraine: Final Results of the Expedited
Third Sunset Reviews of the Antidumping Duty Orders, 76 FR 73587, November 29, 2011.
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Table I-2
Silicomanganese: Weighted-average margin of dumping, 2011

Weighted-average
margin of dumping

Country / Manufacturer or Exporter (percent)

Brazil.--

RDM/CPFL 64.93

All others 17.60
China.--

All Manufacturers/Producers/Exporters 150.00
Ukraine.--

All Manufacturers/Producers/Exporters 163.00

Note.--Imports from RDM/CPFL (Brazil) are currently subject to O percent duties, imports from Bayi (China) are
subject to 126.22 percent duties, and imports from Emei (China) are subject to 182.97 duties, based on their most

recent administrative reviews.

Source: Silicomanganese From Brazil, the People’s Republic of China, and Ukraine: Final Results of the Expedited
Third Sunset Reviews of the Antidumping Duty Orders, 76 FR 73587, November 29, 2011; Issues and Decision
Memorandum for the Final Results of the Expedited Third Sunset Reviews of the Antidumping Duty Orders on
Silicomanganese from Brazil, the People's Republic of China, and Ukraine, U.S. Department of Commerce Public

Memorandum, November 22, 2011.

THE SUBJECT MERCHANDISE

Commerce’s Scope

Commerce has defined the scope of this investigation as follows:

The merchandise covered by the orders is silicomanganese. Silicomanganese,
which is sometimes called ferrosilicon manganese, is a ferroalloy composed

principally of manganese, silicon and iron, and normally contains much smaller
proportions of minor elements, such as carbon, phosphorus, and sulfur.
Silicomanganese generally contains by weight not less than 4 percent iron, more
than 30 percent manganese, more than 8 percent silicon, and not more than 3
percent phosphorous. All compositions, forms, and sizes of silicomanganese are
included within the scope of the order, including silicomanganese slag, fines, and
briquettes. Silicomanganese is used primarily in steel production as a source of
both silicon and manganese.

Silicomanganese is currently classifiable under subheading 7202.30.0000 of the
Harmonized Tariff Schedule of the United States (‘““HTSUS’’). Some
silicomanganese may also currently be classifiable under HTSUS subheading
7202.99.5040. The orders cover all silicomanganese, regardless of its tariff
classification. Although the HTSUS subheadings are provided for convenience
and customs purposes, the written description of the orders remain dispositive.?*

% Silicomanganese From Brazil, the People’s Republic of China, and Ukraine: Final Results of the Expedited

Third Sunset Reviews of the Antidumping Duty Orders, 76 FR 73587, November 29, 2011.
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Tariff Treatment

Silicomanganese is classifiable in the Harmonized Tariff Schedule of the United States (“HTS”)
subheading 7202.30.00 as “ferrosilicon manganese,” under the terms of note 1(c) to chapter 72.>° The
normal trade relations (NTR) rate of duty for silicomanganese under subheading 7202.30.00 of the HTS is
3.9 percent ad valorem and is applicable to imports of silicomanganese from subject sources.® At the
time of the original investigations, imports of silicomanganese from Ukraine were eligible for duty-free
entry under the Generalized System of Preferences (“GSP”) and continue to be so.”

THE PRODUCT

Physical Characteristics and Uses

Silicomanganese, a metallic silvery ferroalloy,”® is composed principally of manganese, silicon,
and iron. It is produced in a number of grades and sizes. Most, but not all, silicomanganese is
manufactured and sold to ASTM International®® specification A 483, which covers three grades,
designated “A,” “B,” and “C” and differentiated by their silicon and carbon contents.*® Most
silicomanganese produced and sold in the United States conforms to the specification for grade B.
Silicomanganese is sold in small pieces of fairly uniform sizes. A typical size of silicomanganese is 3
inches by 1/4 inch.3! *

Silicomanganese is consumed in bulk form primarily by the steel industry as a source of both
silicon and manganese, although some silicomanganese is used as an alloying agent in the production of

% Some “off-specification” silicomanganese or silicomanganese slag may be imported under HTS subheading
7202.99.50, which covers “other” (i.e., nonenumerated) ferroalloys. In the original investigations, no
silicomanganese was found to have been imported under this HTS subheading. Silicomanganese From Brazil, the
People’s Republic of China, Ukraine, and Venezuela, Investigations Nos. 731-TA-671-674 (Final), USITC Pub.
2836, December 1994, p. 1-17.

%% The 3.9 percent rate of duty was in effect at the time of the original investigations.

" While Brazil is currently (and was at the time of the original investigations) a GSP-eligible country, imports of
silicomanganese from Brazil are excluded from the GSP program. See General Notes (GN) p. 15 of the HTS.

%8 A ferroalloy is an alloy of iron containing one or more other elements. It is used to add these other elements to
molten metal, usually in the manufacture of steel or cast iron.

2 ASTM International, formerly known as the American Society for Testing and Materials (ASTM), is a
developer of international voluntary consensus standards.

% According to the ASTM standard specification, each of the three grades must contain 65 to 68 percent
manganese, a maximum of 0.20 percent phosphorus, and a maximum of 0.04 percent sulfur, by weight. Grade A
contains 18.5 to 21.0 percent silicon and a maximum of 1.5 percent carbon. Grade B contains 16.0 to 18.5 percent
silicon and a maximum of 2.0 percent carbon. Grade C contains 12.5 to 16.0 percent silicon and a maximum of 3.0
percent carbon. Additionally, the content of minor elements arsenic, tin, lead, chromium, nickel, and molybdenum,
is limited. See ASTM Designation A 483-04 (approved 2004), Standard Specification for Silicomanganese, tables 1
and 2 (chemical requirements).

%! The dimensions refer to the diameters of the openings used in the standard screens or sieves that are used to
size silicomanganese. The first number refers to the screen through which the material must pass, and the second
number refers to the screen on which the material is retained, with smaller particles passing through to be recycled
or sold as a smaller size. Silicomanganese is a friable product, susceptible to appreciable reduction in size by
repeated handling. This generates small lumps and fines (the diameter of small lumps may be one-half that of
regular-sized pieces, but there is no specified minimum diameter for fines).

% The discussion in this section is based on information from the following sources: Staff Report, December 20,
2000 (INV-X-256), pp. I-11-1-12; and Silicomanganese From India, Kazakhstan, and Venezuela, Investigations Nos.
731-TA-929-931 (Final), USITC Publication 3505, May 2002, p. I-4.
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iron castings.®* Manganese, intentionally present in nearly all steels, is used as a steel desulfurizer and
deoxidizer. By removing sulfur from steel, manganese prevents the steel from becoming brittle during
the hot rolling process. In addition, manganese increases the strength and hardness of steel. Silicon is
used as a deoxidizer, aiding in making steels of uniform chemistry and mechanical properties. As such, it
is not retained in the steel, but forms silicon oxide, which separates from the steel as a component of the
slag. As an alloying agent, silicon increases the hardness and strength of hot-rolled steel mill products,
and enhances the toughness, corrosion resistance, and magnetic and electrical properties of certain steel
mill products.

Use depends upon the steelmaking practices of a given producer. Silicomanganese may be
introduced directly into the steelmaking furnace or added as a chemistry addition/deoxidizer to molten
steel at a separate ladle metallurgy station. As a furnace addition, it is typically used in lump sizes and
melted along with other steelmaking raw materials; as a ladle addition, silicomanganese is used in smaller
sizes. Silicomanganese is mostly consumed by electric furnace steelmakers in the production of long
products, including bars and structural shapes. This use in long products may be due to less restrictive
specifications for silicon for these products than for flat-rolled carbon steel mill products, such as sheet
and strip.** Silicomanganese is believed to account for only a small share of the total cost of end-use steel
mill products.®

A low-carbon grade of silicomanganese containing around 60 percent of manganese with around
30 percent of silicon and less than 0.10 percent carbon is also available and is used primarily in the
production of stainless steel, not in the applications of the more common standard grade
silicomanganese.*® Low-carbon silicomanganese is produced by upgrading standard grade material by the
addition of silicon wastes from the ferrosilicon industry.®’ It is produced primarily in Norway by a firm
related to Eramet, and *** %

Manufacturing Process

Silicomanganese is produced by smelting together in a submerged arc furnace sources of silicon,
manganese, iron, and a carbonaceous reducing agent, usually coke.** The reducing agent and the other
items are combined in a “charge” (which may include wood chips, dolomite, and a fluxing agent) and
electrically heated. Impurities from the ore or other manganese sources are released and form slag, which
rises to the top of the furnace and floats on top of the molten silicomanganese. Following smelting,
molten metal and slag are removed or “tapped” from the furnace. The molten silicomanganese is poured
into large molds (called “chills™), where it cools and hardens. Once the alloy has hardened, the chills are
emptied and the alloy is crushed into small pieces and screened to fairly uniform sizes. Figure I-1
presents the basic process for the production of silicomanganese and ferromanganese at Eramet Marietta.

% Other elements are carbon, which is the principal hardening element in steel, and phosphorus and sulfur, which
are impurities in steel that cause brittleness and cracking.

* Producers of flat-rolled steel mill products reportedly tend to use a combination of ferromanganese and
ferrosilicon, which allows them greater control of each individual element.

% Response of Eramet, February 22, 2006, p. 11. Purchasers estimated the cost of silicomanganese to represent
less than three percent of the cost of the end-use product. Silicomanganese From India, Kazakhstan, and Venezuela,
Investigations Nos. 731-TA-929-931 (Final), USITC Pub. 3505, May 2002, pp. 11-4 to 11-5.

% Eramet Comilog product data sheet, Low Carbon SilicoManganese,
http://www.eramet.fr/fr/PRODUCTION_GALLERY CONTENT/DOCUMENTS/Nos metiers/Manganese/LC_Si
Mn_Aug05.pdf, accessed Aug. 28, 2012.

" QOlsen, S.E. and M. Tangstad, Silicomanganese Production-Process Understanding, in Proceedings: Tenth
International Ferroalloys Congress, 2004, p. 231.

% Email from *** September 11, 2012.

% For a discussion of inputs, see Silicomanganese From Brazil, the People’s Republic of China, Ukraine, and
Venezuela, Investigations Nos. 731-TA-671-674 (Final), USITC Pub. 2836, December 1994.
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Figure I-1
Silicomanganese and ferromanganese: Production processes at Eramet

Process flow-sheet
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Source: http://www.eramet.fr, retrieved August 1, 2012.

Domestic producer Eramet produces silicomanganese at a plant in Marietta, OH, that it purchased
in July 1999 from Elkem. Eramet also produces other manganese ferroalloys as well as other alloying
agents at that plant. Silicomanganese is manufactured in the same or similar facilities as those used to
produce high carbon ferromanganese, although switching from one grade or type of manganese ferroalloy
to another involves costs in terms of lost production, reduced productivity, or possible contamination of
the higher grade product.

Domestic producer Felman produces silicomanganese at a plant in New Haven, WV that was
once dedicated to the production of silicon alloys. Felman reopened the plant as a producer of
silicomanganese in September 2006. On its web site, Felman describes both silicomanganese and high-
carbon ferromanganese as products it produces ***.

In general, little difference appears to exist between the production processes in the domestic
industry and those used abroad to produce silicomanganese. This fact reflects the maturity of the
industry, and may be attributed to the diffusion of process technology, techniques, and equipment on a
world-wide basis; the similarity of steelmaking techniques; and the commonality of steel recipes.

DOMESTIC LIKE PRODUCT ISSUES

In the original investigations, the Commission defined the domestic like product as all
silicomanganese.”’ In the first and second five-reviews, the Commission also defined the domestic like

“% Silicomanganese From Brazil, the People’s Republic of China, Ukraine, and Venezuela, Investigations Nos.
731-TA-671-674 (Final), USITC Pub. 2836, December 1994, pp. 1-6 to I-7 and 1-21 to 1-22.
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product as all silicomanganese.** ** In these five-year reviews, no party has argued for a different
domestic like product definition.

U.S. MARKET PARTICIPANTS

U.S. Producers

During the original investigations, Elkem Metals Co. (“Elkem”), a subsidiary of the Norwegian
firm Elkem S/A, was the only known U.S. producer of silicomanganese.* In July 1999, Eramet SA of
France purchased the production facility in Marietta, OH, which included all of Elkem’s silicomanganese
assets, from Elkem S/A, and created the U.S. company Eramet Marietta, Inc. (“Eramet”).** From 2002 to
2005, Highlander Alloys, LLC (“Highlander™), attempted to produce silicomanganese at a silicon and
silicon alloy facility in New Haven, WV, but was beset by a number of problems ranging from financial
woes, service cutoffs, strikes by unpaid workers, and production difficulties resulting in only sporadic
production of silicomanganese.”® In January 2006, Felman Production, LLC (“Felman”) purchased the
silicomanganese assets out of Highlander’s bankruptcy proceedings®® and ****" Eramet and Felman
account for all known U.S. production of silicomanganese in the period under review.*®

Table 1-3 presents information on the two U.S. producers of silicomanganese, each company’s
position on continuation of the orders, production location(s), related and/or affiliated firms, and share of
reported production of silicomanganese in 2011.

*! Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Review), USITC
Publication 3386, January 2001, p. 5.

%2 Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Second Review),
USITC Pub. 3879, August 2006, p. 5.

* Investigations Nos. 731-TA-671 through 674 (Final): Silicomanganese from Brazil, the People’s Republic of
China, Ukraine, and Venezuela--Staff Report, Office of Investigation Memo INV-R-187, November 29, 1994, p. |-
20.

* Investigation Nos. 731-TA-671-673 (Review): Silicomanganese from Brazil, China, and Ukraine --Staff
Report, Office of Investigation Memo INV-X-256, December 20, 2000, pp. 1-14-15.

*® Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Second Review),
USITC Publication 3879, August 2006, p. I-18.

“® Ibid, p. 1-18.

4 %x% J S, producers’ questionnaire response, questions 11-6 and 11-10.

*8 In the second five-year review, information on a brief period in 2005 of silicomanganese production by Globe
Metallurgical, Inc. (“Globe™) (Beverly, OH) was reported. Currently, Globe is a producer of metallurgical and
chemical-grade silicon metal, http://www.glbsm.com/globemetallurgical/, retrieved August 1, 2012.
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Table I-3

Silicomanganese: U.S. producers, production location(s), positions on order, related or affiliated
firms, and share of U.S. production, 2011

Share of
reported
Position on production in
Production |continuation 2011
Firm location(s) of orders Related or affiliated firm(s) (percent)
Eramet Marietta, OH*  |[Supports all
three orders® [*** ok
Felman New Haven, Supports all
wv? three orders ~ [*** wk

" Eramet produces silicomanganese with ***,

2In respone to question I-3 of the Commission’s U.S. producers’ questionnaire, Eramet indicated that “***.”

% Felman produces silicomanganese in a facility outside of New Haven, WV (with offices in nearby Letart, WV)
using ***. Felman’s U.S. producers’ questionnaire response, question II-7.

Source: Compiled from data submitted in response to Commission questionnaires.

At the time of the second five-year reviews of these orders (i.e., in 2006), Counsel for Felman
submitted an entry of appearance with the Commission indicating that Felman had “plans to restart the
plant {it had purchased from Highlanders Alloys, Inc.} and produce {ferroalloys}, including
silicomanganese” and that “Felman {was} related to {Zaporozhye}, a Ukrainian producer of
silicomanganese, and also is a potential importer of silicomanganese from Ukraine.”*® Counsel for
Felman subsequently withdrew the entry of appearance and neither Felman nor Zaporozhye, the
Ukrainian producer, submitted responses to the Commission’s notice of institution in those reviews.” In
these five-year reviews, Felman indicated that *** > Felman provided further clarification regarding its
relationships in response to staff>* and Commission® inquiry. Public data appear to indicate that the
Privat Group, which owns the Ukrainian producers, has an ownership interest in ***>* put confidential
statements from the Ukrainian producers *** > Additional record evidence submitted by the Brazilian
interested party appears to connect Felman and the Ukrainian producers through common ownership
interests (i.e., the Privat Group) in 2011,% *" and a court proceeding involving Felman’s business

*° Silicomanganese From Brazil, China, and Ukraine: Investigations Nos. 731-TA-671-673 (Second Review),

USL‘(I)’C Pub. 3879, August 2006, p. I-3 and fn. 5.
Ibid.

*! Felman’s U.S. producers’ questionnaire response, part I.

%2 Felman’s full response to staff inquiry regarding potential related party issue, Felman’s e-mail response dated
July 26, 2012:

“xx%7 Response to staff questions, July 26, 2012.

>3 Felman’s posthearing brief, app. Williamson 2, p. Williamson-3 through Williamson-5.

** http://new.metalexpert-
group.com/alldirectory/en/company.html&sourceUNID=0F6657083DC18E5BC22573CA0040F987Q, accessed
August 1, 2012.

%% Ukrainian responses on September 14, 2012 to staff questions from August 17, 2012.

% “The Privat Group, owned by Ukrainian businessmen Hannady Boholiubov and hor Kolmoisky, is currently
the majority shareholder in all the Ukraine-based ferroalloy enterprises. Privat’s owners also control U.S.
enterprises Felman Production, Inc and CC Metal Alloys, LLC; Georgian Manganese, based in Georgia; SC Feral
SRL in Romania; and the manganese ore producer Consolidated Mineral (Consmin) in Australia.” Brazilian
respondent interested party, response to September 19, 2011 Letter Regarding Response to Notice of Institution,
October 5, 2011, p. 1-2, exhibit 2 Ukraine Business Weekly article.
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activities in