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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-456 and 731-TA-1151-1152 (Final)
CITRIC ACID AND CERTAIN CITRATE SALTS FROM CANADA AND CHINA
DETERMINATIONS

On the basis of the record* developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to sections 705(b) and 735(b) of the Tariff Act of
1930 (19 U.S.C. 88 1671d(b) and 1673d(b)) (the Act), that an industry in the United States is materially
injured? by reason of imports from Canada and China of citric acid and certain citrate salts, provided for
in subheadings 2918.14.00, 2918.15.10, and 2918.15.50 of the Harmonized Tariff Schedule of the United
States, that have been found by the Department of Commerce (Commerce) to be subsidized by the
Government of China and to be sold in the United States at less than fair value (LTFV).

BACKGROUND

The Commission instituted these investigations effective April 14, 2008, following receipt of a
petition filed with the Commission and Commerce by Archer Daniels Midland Co., Decatur, IL; Cargill,
Inc., Wayzata, MN; and Tate & Lyle Americas, Inc., Decatur, IL. The final phase of the investigations
was scheduled by the Commission following notification of preliminary determinations by Commerce
that imports of citric acid and certain citrate salts from China were being subsidized within the meaning
of section 703(b) of the Act (19 U.S.C. § 1671b(b)) and that imports of citric acid and certain citrate salts
from Canada and China were being sold at LTFV within the meaning of section 733(b) of the Act (19
U.S.C. 8 1673b(b)). Notice of the scheduling of the final phase of the Commission’s investigations and
of a public hearing to be held in connection therewith was given by posting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the
notice in the Federal Register of December 4, 2008 (73 FR 73955). The hearing was held in Washington,
DC, on April 7, 2009, and all persons who requested the opportunity were permitted to appear in person
or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Chairman Shara L. Aranoff, Vice Chairman Daniel R. Pearson, and Commissioner Deanna Tanner Okun
determined that an industry in the United States is not materially injured or threatened with material injury by reason
of imports from Canada and China of citric acid and certain citrate salts.
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VIEWS OF THE COMMISSION

Based on the record in the final phase of these investigations, we find that an industry in the
United States is materially injured by reason of imports of citric acid and certain citrate salts from Canada
and the People’s Republic of China (“China”) that the U.S. Department of Commerce (“Commerce”)
found to be sold at less than fair value and imports from China that Commerce found to be subsidized by
the Government of China.

l. BACKGROUND

The petitions in these investigations were filed by the three known U.S. producers of citric acid
and certain citrate salts: Archer Daniels Midland Company (“ADM”) of Decatur, IL; Cargill, Inc.
(“Cargill”) of Wayzata, MN; and Tate & Lyle Americas, Inc. (“Tate & Lyle”) of Decatur, IL.2
Representatives from each petitioning company participated in the preliminary staff conference and in the
Commission’s hearing accompanied by counsel. They filed joint postconference, prehearing and
posthearing briefs and final comments.

In addition to petitioners, several respondents also participated in the staff conference and hearing
and submitted post-conference, prehearing and posthearing briefs, and final comments. These include the
following: Jungbunzlauer Technology GmbH & Co. KG (“JBL Canada”), the only known producer of
subject merchandise in Canada; a number of Chinese producers/exporters;* and Procter & Gamble Co.
(*P&G”), a U.S. purchaser and industrial user of citric acid ***. Representatives from and counsel for
U.S. purchaser PepsiCo participated in the Commission’s hearing and submitted prehearing and

! Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun find that an industry in the United States
is neither materially injured nor threatened with material injury by reason of imports of citric acid and certain citrate
salts from Canada and China that Commerce found were sold at less than fair value and imports from China that
Commerce found were subsidized by the Government of China. Except as otherwise noted, they join the discussion
and analysis in sections | to V.B of this opinion and provide the remainder of their analysis in separate views. See
Separate and Dissenting Views of Chairman Shara L. Aranoff, Vice Chairman Daniel R. Pearson, and Commissioner
Deanna Tanner Okun.

2 ADM’s production facility is in Southport, North Carolina whereas Cargill’s production facility is in Eddyville,
lowa, and Tate & Lyle’s production facility is in Dayton, Ohio. See, e.g., Confidential Staff Report, Mem. INV-GG-
036 at I-1, Table H1-1 (Apr. 27, 2009), as amended by Mem. INV-GG-038 (May 7, 2009) (“CR™); Citric Acid and
Certain Citrate Salts from Canada and China, Invs. Nos. 701-TA-456 and 731-TA-1151 to 1152 (Final), USITC Pub.
4076 at 1-1, Table I11-1 (May 2009) (“PR™).

In December 1999, the same petitioners sought antidumping duty relief against imports of citric acid and
sodium citrate from China. The Commission made a negative preliminary determination. At that time, the
Commission found that imports from China were largely confined to the industrial segment and would not qualify
for two to three years to supply the food and beverage segment, a segment that accounted for two-thirds of the U.S.
market. The Commission also found that fairly traded non-subject imports (primarily from Israel and Austria)
accounted for a majority of imports into the United States, had a significant and growing presence in the U.S.
market, and were of equal quality to domestically produced products. See, e.q., Citric Acid and Sodium Citrate from
China, Inv. No. 731-TA-863 (Prelim.), USITC Pub. 3277 (Feb. 2000).

® These consisted of the following producers/exporters: Shandong TTCA Biochemistry Co., Ltd.; Yixing-Union
Biochemical Co., Ltd.; RZBC Group; Anhui BBCA Biochemical Co., Ltd.; Wiefang Ensign Industry Co., Ltd.;
Huangshi Xinghua Biochemical Co., Ltd.; Huozhou Coal Electricity Shanxi Fenhe Biochemistry Co., Ltd.; Shihezi
City Changyun Biochemical Co., Ltd.; A.H.A. International Co., Ltd.; Laiwu Taihe Biochemistry Co., Ltd.; Gansu
Xuejing Biochemical Co., Ltd.; Jiali International Corp.; Hunan Dongting Citric Acid Chemicals Co., Ltd.;
Lianyungang Shuren Scientific Creation Import & Export Co., Ltd.; Jiangsu Gadot Nuobei Biochemical Co., Ltd.;
and Changsha Glorysea Biochemicals Co., Ltd. (hereinafter “Chinese Respondents™).
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posthearing briefs as well as final comments. Representatives from and counsel for U.S. purchasers
Reckitt Benckiser (“Reckitt”) and Vertellus Specialties, Inc. (“Vertellus”) participated in the
Commission’s hearing.*

Staff report data on the domestic industry are based on questionnaire responses of the three
petitioning domestic producers that accounted for all U.S. production of citric acid and certain citrate salts
in 2008.> U.S. imports from Canada are based on JBL Canada’s importer questionnaire response ***,
Canadian industry data are based on JBL Canada’s questionnaire response.® U.S. imports from China and
non-subject countries are based on official Commerce statistics.” Chinese industry data are based on
usable foreign producer questionnaire responses of 14 companies that reported collectively accounting for
approximately 90 percent of Chinese exports to the United States in calendar years 2006, 2007, and 2008
(the “period of investigation”).?

1. DOMESTIC LIKE PRODUCT
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.” Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Tariff Act”), defines the relevant domestic industry as the “producers as a whole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.” In turn, the Tariff Act defines “domestic
like product” as *“a product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation.”*

The decision regarding the appropriate domestic like product/s in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.*> No single factor is dispositive, and the Commission

* A representative of United Food Corporation, a distributor of various food products in the United States that
imports subject merchandise from China and purchases from the domestic industry, appeared at the staff conference
in the preliminary phase of these investigations. See, e.g., Transcript of May 7, 2008, Preliminary Staff Conference
(“Confer. Tr.”) at 108 (Hsu for United Food Corporation).

5 See, e.q., CRat I-4.

® See, e.q., CR at I-4.

7 See, e.q., CR at I-4.

8 See, e.q., CRat I-4.

9 19 U.S.C. § 1677(4)(A).
1 19 U.S.C. § 1677(4)(A).
1 19 U.S.C. § 1677(10).

12 See, e.g., Cleo, Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v. Department of
Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455
(1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991) (“every like product determination ‘must be made on the particular record at issue’ and the “unique facts
of each case’”). The Commission generally considers a number of factors, including the following: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions
of the products; (5) common manufacturing facilities, production processes, and production employees; and, where
appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’|

(continued...)




may consider other factors it deems relevant based on the facts of a particular investigation.** The
Commission looks for clear dividing lines among possible like products and disregards minor variations.**
Although the Commission must accept Commerce’s determination as to the scope of the imported
merchandise that is subsidized or sold at less than fair value,*® the Commission determines what domestic
product is like the imported articles Commerce has identified.'®

B. Product Description

Commerce defined the imported merchandise within the scope of these investigations as follows:

all grades and granulation sizes of citric acid, sodium citrate, and potassium citrate in
their unblended forms, whether dry or in solution, and regardless of packaging type. The
scope also includes blends of citric acid, sodium citrate, and potassium citrate; as well as
blends with other ingredients, such as sugar, where the unblended form(s) of citric acid,
sodium citrate, and potassium citrate constitute 40 percent or more, by weight, of the
blend. The scope of the investigation also includes all forms of crude calcium citrate,
including dicalcium citrate monohydrate, and tricalcium citrate tetrahydrate, which are
intermediate products in the production of citric acid, sodium citrate, and potassium
citrate. The scope of this investigation does not include calcium citrate that satisfies the
standards set forth in the United States Pharmacopeia and has been mixed with a
functional excipient, such as dextrose or starch, where the excipient constitutes at least 2
percent, by weight, of the product. The scope of this investigation includes the hydrous
and anhydrous forms of citric acid, the dihydrate and anhydrous forms of sodium citrate,
otherwise known as citric acid sodium salt, and the monohydrate and monopotassium
forms of potassium citrate. Sodium citrate also includes both trisodium citrate and
monosodium citrate, which are also known as citric acid trisodium salt and citric acid
monosodium salt, respectively.'’

12 (...continued)
Trade 1996).

3 See, e.q., S. Rep. No. 96-249 at 90-91 (1979).

4 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

5 See, e.q., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the
class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

1 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Cleo, 501 F.3d at 1298
n.1 (“Commerce’s {scope} finding does not control the Commission’s [like product] determination.”); Torrington,
747 F. Supp. at 748-52 (affirming the Commission’s determination defining six like products in investigations in
which Commerce found five classes or kinds).

17 See, e.g., CR at I-8 to I-9. Commerce explained that “Citric acid and sodium citrate are classifiable under
2918.14.0000 and 2918.15.10000 of the Harmonized Tariff Schedule of the United States (“HTSUS”), respectively.
Potassium citrate and calcium citrate are classifiable under 2918.15.5000 and 3824.90.9290 of the HTSUS. Blends
that include citric acid, sodium citrate, and potassium citrate are classifiable under 3824.90.92.90 of the HTSUS.

(continued...)



In the United States, citric acid, sodium citrate, and potassium citrate are produced at overlapping
manufacturing facilities by the same employees, at least for the early production stages.'® At the first
manufacturing stage, domestic producers ferment a substrate (a starch or other sugary base such as corn
starch, molasses, dextrose, and/or high fructose corn syrup) into crude citric acid using a fermenting
organism (normally a specific mold or yeast) in a deep tank.’® At the second stage, domestic producers
recover the crude citric acid produced by fermentation and refine it by one of three processes: (i) the lime
sulfuric acid method; (ii) the solvent-extraction method; or (iii) the ion-exchange method.?® All three
methods yield citric acid dissolved in water, and manufacturers produce hydrous or anhydrous citric acid
by adjusting the temperature of the crystallization process, using the same or separate equipment to do
s0.2 Citric acid can be sold as is or converted into “salts” such as sodium citrate or potassium citrate.??

Whereas, of the products covered by the scope of these investigations, Tate & Lyle only produces
citric acid, both ADM and Cargill produce citric acid, sodium citrate, and potassium citrate.?> ADM and
Cargill produce sodium citrate and potassium citrate at the same plants used to produce citric acid. To
produce sodium citrate, they divert a stream of crude citric acid slurry to a reactor for reaction with
sodium hydroxide or sodium carbonate and then crystallization. Alternatively, the slurry is converted into
potassium citrate when reacted with potassium hydroxide or potassium carbonate.?* The same equipment
is used to produce both sodium citrate and potassium citrate, and petitioners report that only minimal
costs and a few hours are needed to switch the equipment from producing sodium to potassium citrate or
vice versa. The capital equipment used to convert citric acid into sodium or potassium citrate is relatively
inexpensive. Independent converters can and do produce these citrates using finished citric acid as the
input.

17 (...continued)
Although the HTSUS subheadings are provided for convenience and customs purposes, the written description of the
merchandise is dispositive.” See, e.g., CR at I-9.

The Commission’s negative preliminary opinion in the 1999/2000 investigation defined the domestic like
product as citric acid and sodium citrate, as requested in that petition. See, e.g., USITC Pub. 3277 at 3-7. Unlike the
previous investigation, the scope of the instant investigations includes crude calcium citrate, an intermediate product
resulting when one of three particular processes is used to produce citric acid. ***. See, e.g., CR at I-15. In other
parts of the world, crude calcium citrate is shipped elsewhere for conversion into its only possible use, citric acid.
For that reason, petitioners included crude calcium citrate in the scope, although they are unaware of any crude
calcium citrate imports into the U.S. market at this time. See, e.qg., Petitions, Vol. | at 8-9; Confer. Tr. at 58-59 (Ellis
for Petitioners), 86-87 (Oakley for ADM). The scope also includes certain blends, although petitioners are unaware
of any domestic production or imports of these blends. See, e.g., Confer. Tr. at 61-63 (Ellis for Petitioners).
Potassium citrate also was not included in the scope of the previous investigation, although the staff report
corresponding to that investigation did include some information about potassium citrate. See, e.g., USITC Pub.
3277 at I-2 to 1-4, 111-1, Table C-6.

8 See, e.g., CR at I-13 to I-16.
% See, e.g., CR at I-13 to 1-15, V-1; Petitioners’ Posthearing Br. at Exh. 2 at 4.

2 See, e.g., CR at I-13, I-14. During the lime sulfuric acid refining process ***, crude calcium citrate is
produced, but this product’s sole purpose is to be converted into citric acid. See, e.g., CR at I-11, I-15.

2! See, e.g., CR at I-16.

22 See, e.g., CR at I-16.

2 See, e.q., CRat I11-2 at n.6.

 See, e.g., CR at I-16.

% See, e.g., Confer. Tr. at 23 (Oakley for ADM), 85 (Staloch for Cargill); CR at I-16, 111-1 at n.1.
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C. Analysis

Crude calcium citrate is an intermediate product in the production of citric acid, and citric acid is
used to make both sodium citrate and potassium citrate. Thus, in the preliminary phase of these
investigations, the Commission considered whether there are clear lines dividing crude calcium citrate,
citric acid, sodium citrate, and potassium citrate and/or dividing different grades and/or chemical or
physical forms of these products such that there are two or more domestic like products corresponding to
the scope of these investigations.?® In its preliminary determinations, the Commission defined a single
domestic like product that included crude calcium citrate, citric acid, potassium citrate, and sodium
citrate.?” In the final phase of these investigations, no party advocated a different domestic like product.?®

Based on the record evidence, we find no clear dividing lines among domestically produced
products corresponding to the scope of these investigations based on chemical or physical form, grade, or
product type.® Whether in an intermediate form as crude calcium citrate, as citric acid, or transformed
into sodium citrate or potassium citrate, citric acid and its citrate salts come in a variety of chemical

% See, e.0., Liquid Sulfur Dioxide from Canada, Inv. No. 731-TA-1098 (Prelim.), USITC Pub. 3826 at 6 (Dec.
2005) guoting Bulk Acetylsalicylic Acid (Aspirin) from China, Inv. No. 731-TA-828 (Final), USITC Pub. 3314 at 5-
6 (June 2000); Sulfanilic Acid from Hungary and Portugal, Invs. Nos. 701-TA-426 and 731-TA-984 to 985 (Final),
USITC Pub. 3554 at 7 n.34 (Nov. 2002); Barium Carbonate from China, Inv. No. 731-TA-1020 (Prelim.), USITC
Pub. 3561 at 7 n.28 (Nov. 2002).

21 See, e.q., Citric Acid and Certain Citrate Salts from Canada and China, Invs. Nos. 701-TA-456 and 731-TA-
1151 to 1152 (Prelim.), USITC Pub. 4008 at 11-12 (June 2008).

8 See, e.q., Petitioners’ Prehearing Br. at 6.

% See, e.9., Softwood Lumber from Canada, Invs. Nos. 701-TA-404 and 731-TA-928 (Final), USITC Pub. 3509
at 6-15 (May 2002); Professional Electric Cutting and Sanding/Grinding Tools from Japan, Inv. No. 731-TA- 571
(Final), USITC Pub. 2658 at 8-10, 49-51 (Jul. 1993) (Commission found two like products based on operating
element — cutting tool and sanding/grinding tool — refusing to further subdivide more narrowly into 28 families of
tools); Polyethylene Terephthalate Film, Sheet, and Strip from Japan and the Republic of Korea (“PET Film”), Invs.
Nos. 731-TA-458 to 459 (Final), USITC Pub. 2383 at 8, 10 (May 1991) (“a continuum product without clear
dividing lines between the multiple like products ... {a}Ithough there are many distinct end uses for different types of
PET film ... essential characteristics are common to all PET Film”).

7



forms,* physical forms,* and grades.** Physical appearance varies accordingly but all have similar
chemical composition.®

Crude calcium citrate is used only to produce citric acid, and some citric acid is used to produce
sodium citrate or potassium citrate.** Although citric acid, sodium citrate, and potassium citrate are not
substitutable in all applications, they are used in an overlapping manner in some of the same types of end-
use products as buffers, acidulants, and preservatives.®* There are some limitations in interchangeability
among grades (such as for use in food, beverage, or pharmaceutical applications)® and chemical or
physical forms.

Most domestically produced citric acid, sodium citrate, and potassium citrate is sold to end users,
although crude calcium citrate is solely consumed in the process of making citric acid.*® As for domestic
producer and customer perceptions, all domestic producers assert that citric acid, sodium citrate,
potassium citrate, and crude calcium citrate are part of the same domestic like product.®® Citric acid,
sodium citrate, and potassium citrate are treated as part of a single industry in studies such as the August
2006 Chemical Economics Handbook Marketing Research Report on Citric Acid conducted by SRI
Consulting.® Some customers purchase more than one chemical or physical form, and others have

% Citric acid may be produced as citric acid anhydrous (C;HzO) or as citric acid monohydrate (CsHgO,H,0).
Sodium citrate may be produced in an anhydrous or trisodium anhydrous form (Na,CsH:O,), in a dihydrate or
trisodium dihydrate form (Na,C,H;0,¢2H,0), and as a monosodium (NaH,(C,H;O(COQ),). Potassium citrate may
be produced as potassium citrate monohydrate or tripotassium citrate monohydrate (K,C4Hs0,*H,0) and
monopotassium citrate (KH,C4H:O,). Crude calcium citrate may be produced as tricalcium citrate (Cay(C;H;0-),),
dicalcium citrate (Ca,H,(C;H;0)(COO0),*H,0), and tricalcium citrate tetrahydrate (Cay(C,H;0,),(CO0),+4H,0).
See, e.q., Petitions, Vol. | at 6.

%L In their dry form as odorless, translucent crystals, citric acid, sodium citrate, and potassium citrate are sold as
granular or fine granular products, with only a very small amount sold as powder. See, e.g., Confer. Tr. at 17
(Oakley for ADM). A water solution of citric acid (normally a 50-percent citric acid solution) is produced and sold
in the United States, and the solution can be reversed to a dry form. See, e.g., Petitions, Vol. | at 6; CR at V-5.

%2 In the United States, citric acid, sodium citrate, and potassium citrate must meet Food Chemical Codex
(“FCC”) standards for use in beverage and food products and U.S. Pharmacopoeia (“USP”) standards for use in
pharmaceutical products. See, e.d., CR at I-12. Non-conforming products, however, may be used in industrial
applications. See, e.q., CR at Il-1.

% See, e.g., Petitions, Vol. | at 6.

% See, e.q., CRat I-11, I-16.

% See, e.q., CRat 1-12, 11-1, 11-15.

% See, e.q., CRat 1-12to I-13, 1I-1, 11-27, 11-28.

% Particular end users prefer citric acid in anhydrous or monohydrate form, others prefer citric acid in solution
form due to limitations in their production processes, while other purchasers such as P&G purchase citric acid in
monohydrate, anyhdrous, and solution forms but can only use particular forms for particular plants, and others have
specific granulation requirements. See, e.g., CR at 11-26 to 11-30, IV-8; CR/PR at Table 11-3 (summarizing
questionnaire responses regarding interchangeability among forms); Confer. Tr. at 103, 105, 141-45 (Smith for
P&G).

% See, e.q., CRat I-11, 11-4; CR/PR at Table 11-1.
% See, e.q., Petitioners’ Prehearing Br. at 6.
0 See, e.q., Petitions, Vol. | at 15.



handling requirements developed over time but could switch between chemical or physical forms or
grades in some situations.**

In the United States, citric acid, sodium citrate, and potassium citrate are produced at overlapping
manufacturing facilities by the same employees, at least for the early production stages.”> There are
differences in how the dry and solution forms are packaged.”® There are also some differences in price
based on the chemical and physical form and grade.*

In light of these facts and in the absence of any contrary arguments, for purposes of the final
phase of these investigations, we define one domestic like product consisting of citric acid (whether in
crude form as crude calcium citrate or in finished form), sodium citrate, and potassium citrate in all
chemical and physical forms and grades.*

1. DOMESTIC INDUSTRY

The domestic industry is defined as the domestic “producers as a whole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”* In defining the domestic industry, the
Commission’s general practice has been to include in the industry all producers of the domestic like
product, whether toll-produced, captively consumed, or sold in the domestic merchant market.

Consistent with our definition of the domestic like product, we define the domestic industry as
consisting of all domestic producers of citric acid and citrate salts (i.e., ADM, Cargill, and Tate & Lyle).*’

4 See, e.q., CR at 11-26 to 11-30, 1V-8; CR/PR at Table I1-3 (summarizing questionnaire responses regarding
interchangeability among forms), Table 11-5 (summarizing importance of various purchase factors); Confer. Tr. at
103, 105, 141-45 (Smith for P&G).

2 See, e.q., CR at I-13 to I-16.

3 Dry forms are typically packaged in 50-pound or 25-kilogram polyethylene lined bags or in super sack bags
typically containing 500 to 2,000 pounds. Citric acid sold in solution form is not packaged, but is instead shipped in
200- to 275-pound drums, or in rail cars or tank trucks. See, e.q., CR at I-16.

* Fine granular citric acid is priced somewhat higher than granular citric acid, and citric acid is somewhat higher
priced than sodium citrate but somewhat lower priced than potassium citrate. See, e.q., Confidential Staff Report
from Preliminary Phase, Mem. INV-FF-060 at Table V-1 (granular), Table V-2 (fine granular) (May 22, 2008);
USITC Pub. 4008 at Table V-1 (granular), Table V-2 (fine granular); CR/PR at Table 111-1. CR/PR at Tables V-4 to
V-8. Citric acid sold in an industrial-grade solution that is 50 percent citric acid and 50 percent water is usually
priced at about 50 percent of the equivalent dry price. See, e.q., CR at V-5. Anyhdrous citric acid costs about nine
percent more than the monohydrate form due to the presence of nine percent water in the monohydrate version. See,
e.g., CRat V-5.

% For convenience, we use the term “citric acid and certain citrate salts” hereinafter to refer to the collective
grouping of citric acid (crude and finished), sodium citrate, and potassium citrate.

% 19 U.S.C. § 1677(4)(A).

47 See, e.q., CR at 111-1. Although no party made any related party arguments in the preliminary or final phase of
these investigations, the record indicates that domestic producer *** imported subject merchandise from ***, See,
e.0., CR/PR at Table I11-4. As such, *** is a related party. We do not, however, find appropriate circumstances
exist to exclude *** from the domestic industry. The company imported *** dry pounds of subject merchandise
from ***, See, e.g., CR at 111-6 n.8; CR/PR at Table I11-4. In the preliminary phase of these investigations, ***
reported that it ***, See, e.9., Mem. INV-FF-060 at Table I11-4 n.1; USITC Pub. 4008 at Table I11-4 n.1, ***
imports from *** were relatively small, equivalent to *** percent of the subject merchandise imported from *** or
*** percent of *** U.S. production ***. See, e.d., CR/PR at Table I11-4, Table C-1. Its imports of subject
merchandise were ***, See, e.g., CR/PR at Table I11-4. For all of these reasons, we do not find appropriate

(continued...)



V. CUMULATION®

A. Legal Framework

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(I) of the Act requires the Commission to cumulate
subject imports from all countries as to which petitions were filed and/or investigations self-initiated by
Commerce on the same day, if such imports compete with each other and the domestic like product in the
U.S. market.*® In assessing whether subject imports compete with each other and with the domestic like
product, the Commission has generally considered four factors, including the following:

1) the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality-related questions;*

47 (...continued)
circumstances exist to exclude *** from the domestic industry as a related party.

8 Before reaching the issue of whether subject imports from Canada and China are negligible, the Commission
must first decide which data to use to measure subject and non-subject imports into the U.S. market.

In the preliminary phase of these investigations, the Commission measured the volume of subject imports
from Canada using importer questionnaire responses in response to respondents’ concern that official Census data on
imports of citric acid in solution form from Canada reflected the weight of citric acid in solution rather than the
anhydrous equivalent weight reported in the questionnaires. See, e.g., USITC Pub. 4008 at 14. In the final phase of
these investigations, absent contrary party arguments, we again measure imports from Canada using importer
questionnaire responses. See, e.g., CR at I-4.

With respect to imports from China, in the preliminary phase of these investigations, respondents reported
that at least some of the imports from China consisted of product in monohydrate form, and they were uncertain
whether the Census data reflected the monohydrate dry form or the anhydrous equivalent weight. See, e.g., Confer.
Tr. at 128-31 (Lafave for P&G, Porter for Chinese Respondents). Petitioners argued that any imports of
monohydrate form from China were limited and asked the Commission to measure imports from China using Census
data rather than importer questionnaire responses that they contended under-reported imports from China. See, e.g.,
Petitioners’ Postconf. Br. at 23-24, Exh. 1 at 4-5. The questionnaire data appear to understate subject imports from
China, but any overstatement of subject imports from China by official import statistics appears to be limited due to
the minimal portion of imports from China consisting of monohydrate form. See, e.g., CR at VII-5 at n.5; CR/PR at
Table IV-1, Table VII-2, Table C-1. Thus, absent contrary party arguments, in the final phase of these investigations
we again measure imports from China using official import statistics. See, e.q., CR at I-4, IV-1 at n.4.

Similarly, importer questionnaire responses appear to understate imports from non-subject countries
compared to official import statistics. We again measure imports from non-subject countries using official import
statistics and note that any overstatement due to imports of monohydrate form appears to be minimal, since
questionnaire respondents reported only limited imports of monohydrate form from non-subject countries. See, e.qg.,
CR/PR at Table V-1 (questionnaire data on non-subject imports), Table C-1 (official statistics on non-subject
imports); CR at IV-1 at n.4.

Based on these data, subject imports are not “negligible” within the meaning of 19 U.S.C. § 1677(24).
Subject imports from Canada and China were well above three percent of total imports for the most recent 12-month
period preceding the April 14, 2008, filing of the petitions for which data are available (January through December
2007). Subject imports from Canada accounted for *** percent, and subject imports from China accounted for ***
percent, of total imports of citric acid and certain citrate salts in that period. See, e.g., CR at IV-12.

© 19 U.S.C. § 1677(7)(G)(i).

%0 Commissioner Lane notes that, with respect to fungibility, her analysis does not require such similarity of
products that a perfectly symmetrical fungibility is required, and she notes that this factor would be better described
(continued...)

10



2 the presence of sales or offers to sell in the same geographic markets of subject
imports from different countries and the domestic like product;

3 the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

(@) whether the subject imports are simultaneously present in the market.>

While no single factor is necessarily determinative, and the list of factors is not exclusive, these factors
are intended to provide the Commission with a framework for determining whether the subject imports
compete with each other and with the domestic like product.®> Only a “reasonable overlap” of
competition is required.®® Subject imports from Canada and China are eligible for cumulation because the
petitions concerning these subject countries were filed on the same day and none of the statutory
exceptions to cumulation applies.

B. Analysis

We now examine whether there is a reasonable overlap of competition among the domestic like
product, subject imports from Canada, and subject imports from China.>*

50 (...continued)
as an analysis of whether subject imports from each country and the domestic like product could be substituted for
each other. See Separate Views of Commissioner Charlotte R. Lane, Certain Lightweight Thermal Paper from
China, Germany, and Korea, Invs. Nos. 701-TA-451 and 731-TA-1126 to 1128 (Prelim.), USITC Pub. 3964 (Nov.
2007).

51 See Certain Cast-lron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Invs. Nos. 731-TA-278 to
280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (Ct. Int’l
Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

52 See, e.0., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

%% The SAA states that “the new section will not affect current Commission practice under which the statutory
requirement is satisfied if there is a reasonable overlap of competition.” SAA at 848 (citing Fundicao Tupy, S.A. V.
United States, 678 F. Supp. 898, 902 (Ct. Int’l Trade 1988), aff’d, 859 F.2d 915 (Fed. Cir. 1988)); see also, e.qg.,
Goss Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible™); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely overlapping
markets are not required.”).

5 Petitioners argue that the Commission should cumulate subject imports from Canada and China because there
is a reasonable overlap of competition among these imports and the domestic like product. See, e.g., Petitioners’
Postconf. Br. at 2-3, 6-15; Petitioners’ Prehearing Br. at 6-10, 40-44; Petitioners’ Posthearing Br. at Exh. 1 at 19-29,
Exh. 2 at 13-15, Exh. 3 at 40-42. JBL Canada and purchaser P&G argue that the Commission should not cumulate
subject imports from Canada and China based on what they assert are differences in fungibility, channels of
distribution, simultaneous presence, and other differences that limit competition. See, e.g., P&G’s Postconf. Br. at 4,
25-30; P&G’s Prehearing Br. at 64-70; JBL’s Postconf. Br. at 2, 9, 10; Confer. Tr. at 12 (Waite for JBL), 162-64,
166-67 (Waite); JBL’s Prehearing Br. at 20-29. Chinese Respondents argued against cumulation in the preliminary
phase of these investigations; in the final phase, they contend that they have no basis to argue against cumulation for
purposes of the Commission’s present material injury or threat of material injury determinations. See, e.g., Confer.
Tr. at 14-15 (Porter), 152-53; Chinese Respondents’ Postconf. Br. at 2, 6-13; Hearing Tr. at 256 (Cameron); Chinese
Respondents’ Posthearing Br. at Exh. A at 24-25.

% We note that JBL Canada also asserts that differences in *** are another reason not to cumulate subject
imports from Canada and China. While data obtained in investigating *** relates to causation issues more than the
cumulation issue of whether there is a “reasonable overlap of competition.” See Fundicao Tupy, 678 F. Supp. at 902
(“the operation of the cumulation provision does not involve a specific causation finding with respect to each

(continued...)
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1. Fungibility

There is considerable overlap in the chemical forms supplied to the U.S. market by the domestic
industry and producers in the subject countries, despite some differences. The domestic industry and
subject producers in both Canada and China supplied large quantities of citric acid to the U.S. market
throughout the period of investigation.®® Citric acid accounts for the vast majority of sales of citric acid
and certain citrate salts whereas sodium citrate and potassium citrate account for a small share of the U.S.
market.>” With respect to the sales of the more limited quantities of sodium citrate and potassium citrate,
overlap was more limited.®® Although there are some applications or end uses where sodium citrate or
potassium citrate are preferred, there are a number of applications and end uses where citric acid could be
used instead of sodium citrate or potassium citrate.>

In terms of physical form, the domestic industry, the subject producer in Canada, and subject
producers in China all at least predominantly supplied anhydrous citric acid to the U.S. market during the
period of investigation.®® Direct overlap for sales of citric acid in monohydrate and solution forms was
more limited. Unlike producers in Canada and the United States, Chinese producers supply limited
quantities of citric acid in monohydrate form to the U.S. market,®* and do not supply citric acid in solution

% (...continued)
country ...."); USX Corp. v. United States, 682 F. Supp. 60, 73 (Ct. Int’l Trade 1988) (“a decision to cumulate
cannot be predicated on a determination that imports from a particular source are by themselves a cause of material
injury.”); Bingham & Taylor Division, Virginia Industries v. United States, 627 F. Supp. 793, 796 (Ct. Int’l Trade
1986) (“Congress broadly required cumulation of the injurious effects of ‘simultaneous unfair acts or practice’ if
certain conditions are met. Congress’ rejection of the concept of ‘contributing effect’ underscores its intent that
cumulation be broadly applied, even where the impact of unfairly traded imports from one source may be minimal,
‘but the combined impact is injurious.’”).

% See, e.g., CR/PR at Table V-4 to Table V-6, Table C-2.

% Compare, e.g., CR/PR at Table C-2 (citric acid) with, e.q., CR/PR at Table C-1 (citric acid and certain citrate
salts).

%8 JBL Canada does not produce sodium citrate or potassium citrate, but the domestic industry and Chinese
producers both sold sodium citrate and potassium citrate in the U.S. market. See, e.g., CR at VII-2; CR/PR at Table
V-7 (sodium citrate), Table V-8 (potassium citrate).

% See, e.q.,, CRat 1-12, 11-1, 11-15.

% See, e.g., CR at IV-7 & n.12 (indicating that *** percent of JBL Canada’s U.S. shipments in 2008 were in
anhydrous form compared to *** percent for ADM, *** percent for Cargill, and *** percent for Tate & Lyle); CR at
IV-1 at n.4 (imports in anhydrous form account for approximately *** percent of subject imports from China
according to questionnaire responses).

81 The relatively limited volume of subject imports of citric acid in monohydrate form from China competes in a
more limited fashion with subject imports from Canada and the domestic like product. Imports of citric acid in
monohydrate form accounted for a small percentage (***) percent of subject imports from China. See, e.g., CR at
IV-1 at n.4. The domestic industry and the Canadian producer do not supply citric acid in monohydrate form,
although the domestic industry says it could supply monohydrate form to the few customers that want it. See, e.g.,
CR at IV-7; Confer. Tr. at 67 (Christiansen for Cargill), 89-90 (Oakley for ADM, Staloch for Cargill, Ellis for
Petitioners), 103-05 (Smith for P&G), 116 (Waite for JBL); JBL’s Postconf. Br. at 11 n.42; Petitioners’ Posthearing
Br. at Exh. 6. Petitioners also caution that it would be easy to use citric acid in monohydrate form for a wide range
of applications, so the limited current use of monohydrate does not mean that it could not be substituted in a far
greater amount in applications and end uses currently using citric acid in anhydrous or solution form. See, e.qg.,
Confer. Tr. at 90 (Anderson for Petitioners); Petitioners’ Posthearing Br. at Exh. 6 at 1-3; CR at I-16 at n.61.
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due to the transportation costs associated with ocean shipment.®? Due to its geographical proximity to
U.S. customers, JBL Canada does supply citric acid in solution form to the U.S. market in rail cars and
thus competes with the domestic industry in that respect.®® Although some end users prefer to use citric
acid in monohydrate, anhydrous, or in solution form due to constraints in their production facilities and/or
production processes, they may be able to convert the dry forms into solution, or have third parties do the
conversion for them.%

We also considered guality and other non-price differences among the three sources. Producers
in the United States, Canada, and China manufacture citric acid and certain citrate salts that meet quality
requirements for sale as FCC/USP products.®® Although questionnaire respondents reported some non-
price differences such as product quality among sources,®® the vast majority reported that subject imports
from Canada and China are at least frequently if not always interchangeable with one another and with
the domestic like product.’” Although caking was reported more frequently as a problem for subject
imports from China,® Chinese product was nevertheless sold in substantial quantities even to the highly
demanding soft drink sector, as discussed below.®

We also examined whether products produced in the United States, Canada, and China were sold
for overlapping end-use applications. The largest end-use segment of the U.S. market is food and
beverage applications (particularly for soft drink beverages), followed by industrial applications
(particularly for household detergents and cleaners) and pharmaceutical applications (including for beauty
and oral hygiene/cosmetics).” The record in the final phase of these investigations shows that U.S.,

62 See, e.g., CR at IV-7 (indicating that *** U.S. importers reported importing subject product in solution form
from China in 2008).

8 See, .., CR at IV-7 & nn.11-12 (indicating that *** percent of JBL Canada’s U.S. imports were in solution
form in 2008 compared to *** percent for ADM, *** percent for Cargill, and *** percent for Tate & Lyle); CR/PR
at Table V-6 (pricing data for citric acid in solution form).

% See, e.g., CR at I-10, 11-27 to 11-30, 11-32 to 11-34; CR/PR at Table 11-3, Table 11-5, Table 11-8. There appears
to be some overlap among the domestic like product and subject imports from China and Canada for sales to P&G
for detergent applications, notwithstanding differences in the forms of citric acid supplied from these sources to the
U.S. market. See, e.qg., Confer. Tr. at 103-05 (Smith), 142-44 (Smith); P&G’s Postconf. Br. at 28-29.

% See, e.g., Petitioners’ Posthearing Br. at 8; CR at 11-1, 11-11, 11-27, 11-32 to 11-37; CR/PR at Table 11-2, Table
11-8, Table IV-3.

% See, e.g., CR at 11-25 to 11-37. U.S. and Canadian products are made from genetically modified organisms
(“GMQ”) whereas Chinese products are not, but the portion of the U.S. market that requires non-GMO products is
small. See, e.q., Petitioners’ Posthearing Br. at Exh. 1 at 26-27, Exh. 4 at 18; JBL’s Posthearing Br. at Exh. 8
(estimating that it accounts for less than *** percent of the U.S. market and that the world-wide range is *** to ***
percent).

%7 See, e.g., CR/PR at Table 11-6.
% See, e.g., CR at 11-28 to 11-30; PepsiCo’s Prehearing Br. at 12-13.
% See, e.g., CR/PR at Table 11-3, Table 1V-3; Petitioners’ Posthearing Br. at Exh. 3 at 1-2.

® Based on data reported by questionnaire respondents on their 2008 U.S. shipments by end-use market
segment, which understate U.S. shipments of subject merchandise from China, *** percent of all U.S. shipments of
citric acid and certain citrate salts were for food and beverage applications (*** percent for soft drinks); *** percent
were for industrial applications (*** percent for household detergents and cleaners); *** percent were for
pharmaceutical applications (*** percent for beauty and oral hygiene/cosmetics); and *** percent were for all other
or unknown applications. (Derived from CR/PR at Table 1V-3). These data are consistent with data in ***, which
reported that U.S. consumption of citric acid and citrate salts in 2005 fell into four major categories: food and
beverages (*** percent); household detergent and cleaners (*** percent); pharmaceuticals (*** percent); and
industrial or other (*** percent). See, e.g., CR at 11-15.
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Canadian, and Chinese products were sold for overlapping end uses.” The only area with no reported
overlap was for sales in a *** end-use category that accounted for about *** percent of total reported
U.S. shipments in 2008 (***), where there were sales of products from ***.? Indeed, products produced
in the United States, Canada, and China were sold to some of the same customers during the period of
investigation.”™

In short, although there are some differences in terms of the chemical and physical forms and
grades sold by domestic, Canadian, and Chinese producers in the U.S. market, there is also considerable
overlap, particularly for anhydrous citric acid. Moreover, all three sources competed for sales of food,
beverage, pharmaceutical, and industrial-grade products, including for soft-drink applications, and even to
some of the same customers. Thus, the record in the final phase of these investigations supports a finding
that U.S., Canadian, and Chinese products are fungible with one another.

2. Overlapping Geographical Markets

Petitioners sell citric acid and certain citrate salt products nationwide.” Imports of subject
merchandise from China entered multiple U.S. ports of entry and dispersed across the nation.” Although
Canadian-produced citric acid is imported primarily through Buffalo and Detroit due to the location of
JBL Canada’s production facility, it is transported by truck or rail and competes nationwide with products
produced in the United States and China.”® Thus, we find that the U.S., Canadian, and Chinese products
are sold in overlapping geographical markets.

™ See, e.q., CR/PR at Table IV-3, reflecting the following overlap: Food and beverage — *** percent of the
domestic industry’s U.S. shipments in 2008 were to the food and beverage market segment (*** percent for soft
drinks and *** percent for food) as compared to *** percent of U.S. shipments of subject imports from Canada (***
percent for soft drinks and *** percent for food) and *** percent of reported U.S. shipments of subject imports from
China (*** percent for soft drinks and *** percent for food); Industrial — *** percent of the domestic industry’s U.S.
shipments in 2008 (*** percent for household detergents and cleaners), as compared to *** percent of U.S.
shipments of subject imports from Canada (*** percent for household detergents and cleaners), and *** percent of
reported U.S. shipments of subject imports from China (*** percent for household detergents and cleaners);
Pharmaceutical — *** percent of the domestic industry’s U.S. shipments in 2008 as compared to *** percent of U.S.
shipments of subject imports from Canada and *** percent of reported U.S. shipments of subject imports from
China. Petitioners note that ***. See, e.qg., Petitioners’ Prehearing Br. at 35; Petitioners’ Posthearing Br. at Exh. 1 at
20-21, Exh. 2 at 13-14, Exh. 4 at 19.

2 See, e.g., CR/PR at Table IV-3.

™ See, e.g., CR/PR at Table 11-2 (reporting, inter alia, that during the period of investigation *** purchased
products made in the United States, Canada, and China, as did ***). The top purchasers of citric acid and certain
citrate salts during the period of investigation were ***, each of which reported purchasing more than *** pounds
during that period. *** pounds. See, e.g., CR at I1-3 to 11-5; see also, e.q., Petitioners’ Prehearing Br. at Exh. 8;
Petitioners’ Posthearing Br. at Exh. 21 (showing sales of domestically produced products to purchasers of a wide
range of sizes). Thus, the record refutes Chinese Respondents’ argument in the preliminary phase of these
investigations that subject imports from China predominantly served the smaller “mom and pop” establishments in
the United States that domestic producers do not bother or declined to serve. See, e.g., Confer. Tr. at 112-14 (Hsu
for United Food Corp.); Chinese Respondents’ Postconf. Br. at 3, 10-13.

™ See, e.g., CRat Il-2.
™® See, e.g., CRat 11-2, IV-11.
® See, e.g., CR at IV-11; JBL’s Postconf. Br. at 11.
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3. Channels of Distribution

Citric acid products manufactured in the United States, Canada, and China were sold
predominantly to end users but also to distributors.” Because products produced in the United States,
Canada, and China are sold to end users and distributors and, as noted above, even to some of the same
end users and distributors, we find an overlap in the channels of distribution for subject imports from
Canada and China and the domestic like product.

4, Simultaneous Presence

U.S., Canadian, and Chinese products were each present in the U.S. market in every month of the
period of investigation.” Thus, we find that this criterion is also met.

C. Conclusion

For the reasons discussed above, we conclude that there is a reasonable overlap of competition
between subject imports from Canada and China and between subject imports and the domestic like
product. We therefore cumulatively assess the volume and effects of subject imports from Canada and
China for our analysis of present material injury by reason of subject imports.

V. MATERIAL INJURY BY REASON OF CUMULATED SUBJECT IMPORTS"”

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the Commission
determines whether an industry in the United States is materially injured or threatened with material
injury by reason of the imports under investigation.®* In making this determination, the Commission must
consider the volume of subject imports, their effect on prices for the domestic like product, and their
impact on domestic producers of the domestic like product, but only in the context of U.S. production

" See, e.q., CR/PR at Table 11-1 (showing that for all U.S. shipments between 2006 and 2008, the portion of the
domestic industry’s shipments sent to distributors was *** percent in 2006, *** percent in 2007, and *** percent in
2008 whereas the portion of the Canadian imports’ shipments sent to distributors was *** percent in 2006, ***
percent in 2007, and *** percent in 2008 and the portion of the Chinese imports’ shipments sent to distributors was
*** percent in 2006, *** percent in 2007, and *** percent in 2008). According to the pricing data, U.S. shipments
of citric acid products to distributors in 2008 were only somewhat higher for products manufactured in Canada (***
percent) and China (14.0) percent than in the United States (5.0 percent). See, e.q., CR at 11-3. Sales of citrate salts
tended to be somewhat less concentrated in sales to end users and somewhat more concentrated in sales to
distributors. Based on the pricing data, the domestic industry sold *** percent of its citrate salts to end users and
*** percent to distributors whereas 76.9 percent of subject imports from China were sold to end users and 23.1
percent were sold to distributors. There were no U.S. sales of citrate salts made in Canada because JBL Canada does
not produce citrate salts. See, e.g., CR at 11-3.

® See, e.g., CR at IV-11; CR/PR at Tables V-4 to V-8.

™ Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun find that an industry in the United States
is neither materially injured nor threatened with material injury by reason of subject imports from Canada and China.
Except as otherwise noted, they join the discussion and analysis in sections V.A and V.B and provide the remainder
of their analysis in separate views. See Separate and Dissenting Views of Chairman Shara L. Aranoff, Vice
Chairman Daniel R. Pearson, and Commissioner Deanna Tanner Okun.

® 19 U.S.C. 8§ 1671d(b), 1673d(b).
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operations.®* The statute defines “material injury” as “harm which is not inconsequential, immaterial, or
unimportant.”® In assessing whether the domestic industry is materially injured by reason of subject
imports, we consider all relevant economic factors that bear on the state of the industry in the United
States.®* No single factor is dispositive, and all relevant factors are considered “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”®

Although the statute requires the Commission to determine whether the domestic industry is
“materially injured by reason of” unfairly traded imports,® it does not define the phrase “by reason of,”
indicating that this aspect of the injury analysis is left to the Commission’s reasonable exercise of its
discretion.®® In identifying a causal link, if any, between subject imports and material injury to the
domestic industry, the Commission examines the facts of record that relate to the significance of the
volume and price effects of the subject imports and any impact of those imports on the condition of the
domestic industry. This evaluation under the “by reason of” standard must ensure that subject imports are
more than a minimal or tangential cause of injury and that there is a sufficient causal, not merely a
temporal, nexus between subject imports and material injury.®’

In many investigations, there are other economic factors at work, some or all of which may also
be having adverse effects on the domestic industry. Such economic factors might include non-subject
imports; changes in technology, demand, or consumer tastes; competition among domestic producers; or
management decisions by domestic producers. The legislative history explains that the Commission must
examine factors other than subject imports to ensure that it is not attributing injury from other factors to
the subject imports, thereby inflating an otherwise tangential cause of injury into one that satisfies the
statutory material injury threshold.®® In performing its examination, however, the Commission need not

8 19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each {such} factor ... and explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B).

2 19 U.S.C. § 1677(7)(A).

19 U.S.C. § 1677(7)(C)(iii).

% 19 U.S.C. § 1677(7)(C)(iii).

% 19 U.S.C. 88 1671d(a), 1673d(a).

8 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T }he statute does not
‘compel the commissioners’ to employ {a particular methodology}.”), aff’g 944 F. Supp. 943, 951 (Ct. Int’l Trade
1996).

8 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s long as its effects
are not merely incidental, tangential, or trivial, the foreign product sold at less than fair value meets the causation
requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir. 2003). This was further ratified in
Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed. Cir. 2008), where the Federal Circuit, quoting
Gerald Metals, Inc. v. United States, 132 F.3d 716, 722 (Fed. Cir. 1997), stated that “this court requires evidence in
the record ‘to show that the harm occurred “by reason of” the LTFV imports, not by reason of a minimal or
tangential contribution to material harm caused by LTFV goods.”” See also Nippon Steel Corp. v. United States,
458 F.3d 1345, 1357 (Fed. Cir. 2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed.
Cir. 2001).

% Statement of Administrative Action (“SAA”) on Uruguay Round Agreements Act (“URAA”), H.R. Rep. 103-
316, Vol. I at 851-52 (1994) (“{T}he Commission must examine other factors to ensure that it is not attributing
injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the Commission “will consider
information which indicates that harm is caused by factors other than less-than-fair-value imports.”); H.R. Rep. 96-
317 at 47 (1979) (“in examining the overall injury being experienced by a domestic industry, the ITC will take into
account evidence presented to it which demonstrates that the harm attributed by the petitioner to the subsidized or
dumped imports is attributable to such other factors;” those factors include “the volume and prices of nonsubsidized

(continued...)
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isolate the injury caused by other factors from injury caused by unfairly traded imports.®® Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury or
contemplate that injury from unfairly traded imports be weighed against other factors, such as non-subject
imports, which may be contributing to overall injury to an industry.® It is clear that the existence of
injury caused by other factors does not compel a negative determination.®*

Assessment of whether material injury to the domestic industry is “by reason of” subject imports
“does not require the Commission to address the causation issue in any particular way” as long as “the
injury to the domestic industry can reasonably be attributed to the subject imports” and the Commission
“ensure{s} that it is not attributing injury from other sources to the subject imports.”® ** Indeed, the

8 (...continued)
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption, trade restrictive
practices of and competition between the foreign and domestic producers, developments in technology and the
export performance and productivity of the domestic industry”); accord Mittal Steel, 542 F.3d at 877.

8 SAA at 851-52 (“{T}he Commission need not isolate the injury caused by other factors from injury caused by
unfair imports.”); Taiwan Semiconductor Industry Ass’nv. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001) (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... . Rather, the
Commission must examine other factors to ensure that it is not attributing injury from other sources to the subject
imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha de Chile AG v. United States, 180
F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not required to isolate the effects of subject
imports from other factors contributing to injury” or make “bright-line distinctions” between the effects of subject
imports and other causes.); see also Softwood Lumber from Canada, Invs. Nos. 701-TA-414 and 731-TA-928
(Remand), USITC Pub. 3658 at 100-01 (Dec. 2003) (Commission recognized that “{i}f an alleged other factor is
found not to have or threaten to have injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,’
then there is nothing to further examine regarding attribution to injury™), citing Gerald Metals, Inc. v. United States,
132 F.3d 716, 722 (Fed. Cir. 1997) (the statute “does not suggest that an importer of LTFV goods can escape
countervailing duties by finding some tangential or minor cause unrelated to the LTFV goods that contributed to the
harmful effects on domestic market prices.”).

% S Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

1 See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under the statute
requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the sole or principal cause of
injury.”).

% Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an affirmative
determination unless it finds that a domestic industry is materially injured ‘by reason of” subject imports, the
Commission is not required to follow a single methodology for making that determination ... {and has} broad
discretion with respect to its choice of methodology.”) citing United States Steel Group v. United States, 96 F.3d
1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75.

% Commissioner Pinkert does not join this paragraph or the following four paragraphs. He points out that the
Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal, held that the Commission is required, in certain circumstances,
to undertake a particular kind of analysis of hon-subject imports. Mittal explains as follows:
What Bratsk held is that “where commaodity products are at issue and fairly traded, price-competitive, non-
subject imports are in the market,” the Commission would not fulfill its obligation to consider an important
aspect of the problem if it failed to consider whether non-subject or non-LTFV imports would have
replaced LTFV subject imports during the period of investigation without a continuing benefit to the
domestic industry. 444 F.3d at 1369. Under those circumstances, Bratsk requires the Commission to
consider whether replacement of the LTFV subject imports might have occurred during the period of
investigation, and it requires the Commission to provide an explanation of its conclusion with respect to
that factor.

542 F.3d at 878.
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Federal Circuit has examined and affirmed various Commission methodologies and has disavowed “rigid
adherence to a specific formula.”*

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved cases
where the relevant “other factor” was the presence in the market of significant volumes of price-
competitive non-subject imports. The Commission interpreted the Federal Circuit’s guidance in Bratsk as
requiring it to apply a particular additional methodology following its finding of material injury in cases
involving commodity products and a significant market presence of price-competitive non-subject
imports.® The additional “replacement/benefit” test looked at whether non-subject imports might have
replaced subject imports without any benefit to the U.S. industry. The Commission applied that specific
additional test in subsequent cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad
and Tobago determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and makes clear
that the Federal Circuit does not require the Commission to apply an additional test nor any one specific
methodology; instead, the court requires the Commission to have “evidence in the record” to “show that
the harm occurred ‘by reason of” the LTFV imports,” and requires that the Commission not attribute
injury from non-subject imports or other factors to subject imports.*® Accordingly, we do not consider
ourselves required to apply the replacement/benefit test that was included in Commission opinions
subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases involving
commodity products where price-competitive non-subject imports are a significant factor in the U.S.
market, the Court will require the Commission to give full consideration, with adequate explanation, to
non-attribution issues when it performs its causation analysis.®” %

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial evidence
standard.” Congress has delegated this factual finding to the Commission because of the agency’s
institutional expertise in resolving injury issues.*®

% Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel, 542 F.3d at
879 (“Bratsk did not read into the antidumping statute a Procrustean formula for determining whether a domestic
injury was ‘by reason’ of subject imports.”).

% Mittal Steel, 542 F.3d at 875-79.

% Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2 (recognizing the
Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-attribution analysis).

7 Commissioner Lane also refers to her dissenting views in Polyethylene Terephthalate Film, Sheet, and Strip
from Brazil, China, Thailand, and the United Arab Emirates, Invs. Nos. 731-TA-1131 to 1134 (Final), USITC Pub.
4040 (Oct. 2008), for further discussion of Mittal Steel.

% To that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to present published
information or send out information requests in final phase investigations to producers in non-subject countries that
accounted for substantial shares of U.S. imports of subject merchandise (if, in fact, there were large non-subject
import suppliers). In order to provide a more complete record for the Commission’s causation analysis, these
requests typically seek information on capacity, production, and shipments of the product under investigation in the
major source countries that export to the United States. The Commission plans to continue utilizing published or
requested information in final phase investigations in which there are substantial levels of non-subject imports.

% We provide in our respective discussions of volume, price effects, and impact a full analysis of other factors
alleged to have caused any material injury experienced by the domestic industry.

100- Mmittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96 F.3d at 1357;
S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex and difficult, and is a
matter for the judgment of the ITC.”).
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B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is material injury or
threat of material injury by reason of subject imports from Canada and China.

1. Demand Conditions

Demand for citric acid and certain citrate salts is derived from the demand for the products in
which they are ultimately incorporated.’® As discussed above, the largest end-use segment of the U.S.
market is food and beverage applications (particularly for soft drink beverages), followed by industrial
applications (particularly for household detergents and cleaners) and pharmaceutical applications
(including for beauty and oral hygiene/cosmetics).'®® Citric acid and certain citrate salts account for a
relatively low share of the cost of the products in which they are used.’® There are relatively few
substitutes for citric acid and certain citrate salts.'*

The demand for citric acid and certain citrate salts in the United States was strong and grew by
approximately *** percent between 2006 and 2008.® During the period of investigation, demand, as
measured by total apparent U.S. consumption (the sum of the domestic industry’s U.S. shipments and
imports from subject and non-subject countries of citric acid and certain citrate salts) increased from ***
dry pounds in 2006 to *** dry pounds in 2007 and *** dry pounds in 2008.'%

Questionnaire respondents generally agreed that demand for citric acid and certain citrate salts
increased during the period of investigation.’” Reasons for the increased demand included economic
growth; citric acid’s relatively low cost; reformulation of downstream products to increase use of citric
acid; increased use in detergents; sodium-reduction initiatives; new products; and increased demand for
the end-use products in which citric acid and certain citrate salts are used.*®

Products manufactured in the United States and imported from Canada and China were all sold
more frequently to end users than to distributors, although domestic producers shipped a somewhat higher
share of their products to end users than did importers.’® Nonetheless, some of the largest distributors of
domestically produced products are also importers of Chinese products.**°

101 See, e.g., CR at 11-14 to 11-20.

102 See, e.g., CR at 11-15; CR/PR at Table IV-3.
103 See, e.g., CR at 11-22.

104 See, e.g., CR at 11-21 to 11-22.

105 See, e.g., CR/PR at Table C-1.

106 See, e.g., CR/PR at Table C-1.

107 See, e.g., CR at 11-16 to 11-18.

108 See, e.g., CR at 11-17. The record reflected increased use of citric acid in laundry detergents to replace
phosphate-based formulations and because of sales growth for ultra-concentrated liquid detergents, which contain
more citric acid than powdered detergents. Others reported increased demand for potassium citrate due to increased
demand for low-sodium food and beverages. See, e.g., CR at 11-17. Other questionnaire respondents reported the
potential for increased demand for citric acid and certain citrate salts to replace phthalate plasticizers and to replace
Portland cement with green cement. See, e.0., CR at 11-17 to I1-18. ***, See, e.g., CR at I1-18.

109 Seg, e.g., CR/PR at Table 1I-1; CR at 11-3.
110 See, e.g., CRat 11-3.
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The parties agree that purchasers of citric acid and certain citrate salts number in the hundreds but
that the top purchasers account for a substantial portion of total purchases.**! The five largest purchasers
that provided questionnaire responses accounted for 48.3 percent of apparent U.S. consumption between
2006 and 2008.1*? The 12 largest purchasers accounted for 98.7 percent of purchases reported by
purchasers in these investigations and 66.9 percent of apparent U.S. consumption between 2006 and
2008.13 The top purchasers based on quantities purchased are ***, each of which reported purchasing
more than *** pounds during the period of investigation. *** dry pounds, respectively.*** All other
purchasers reported purchasing less than *** pounds of citric acid and citrate salts during the three-year
period from 2006 to 2008.'*°

Demand by beverage manufacturers peaks between April and August of each year.''® Sales to
beverage manufacturers accounted for over one-quarter of combined U.S. shipments of products produced
in the United States, Canada, and China.**” Respondents and some responding purchasers asserted that
due to limitations in their manufacturing equipment, beverage manufacturers, particularly soft-drink
manufacturers, required anhydrous citric acid that did not “cake” or clog their machinery.**®

Domestic producers report contracting for a large portion of their sales in the final quarter of each
year for shipments the following year; Cargill estimated that domestic producers contract for
approximately 80 percent of their output in November and December each year to a few very large
purchasers.®* Responding purchasers generally agreed that long-term contracts, which are typically 12
months in duration in this industry, are common.*?® Although there were differences in the percentage of
sales made under long-term contracts, a large portion of sales by the domestic industry, JBL Canada, and
importers of Chinese product were made through long-term contracts.*?

111

See, e.q., Petitioners’ Prehearing Br. at 25-27, 37-38, Exh. 8; Petitioners’ Posthearing Br. at Exh. 1 at 21, Exh.
2 at 15-17, 26-32, 38-39, Exh. 3 at 7-10, Exh. 21; JBL’s Posthearing Br. at Exh. 7; Hearing Tr. at 269 (Cameron);
Confer. Tr. at 112-14 (Hsu). Sixty-nine purchasers responded to the Commission’s purchaser questionnaires, of
which 41 were end users and 28 were distributors. See, e.g., CR at I1-3 to I1-5.

112 See, e.q., CR at 11-2.

113 See, e.g., CR at 11-2; CR/PR at Tables 11-2 and 1V-5.
114 See, e.g., CR at 11-4 to 11-5; CR/PR at Table 11-2.

115 See, e.q., CR at 11-4.

116 See, e.g., CR at 11-16. Fifty-three of 68 responding purchasers reported that the quantity of their purchases
varied over the course of a year. See, e.0., CR at 11-16. Twenty-five of these purchasers reported that seasonality
accounted for these variations. See, e.g., CR at 11-16. Other factors noted were sourcing customer requirements,
product demand, price, and availability. See, e.g., CR at 11-16.

17 (derived from CR/PR at Table IV-3).
118 See, e.g., CR at 11-28 to 11-30.

1% See, e.0., CR at V-11. According to the pricing data for pricing products 1 to 3, the domestic industry made
*** percent of its sales pursuant to contracts compared to *** percent of its sales pursuant to spot sales. (derived
from CR/PR at Tables V-4 to V-6).

120

See, e.q., CR at V-6.

121 Cargill reported selling *** percent of its citric acid and citrate salt products on long-term contracts, Tate &
Lyle *** percent, and ADM *** percent on long-term contracts. JBL Canada reported selling *** percent of its
products using long-term contracts. Seven importers of Chinese product reported using long-term contracts; five of
these reported selling half or more of their products using long-term contracts. See, e.g., CR at V-7.
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Short-term contracts ranged in duration from 1 to 9 months.’? The food and beverage industries
were the most commonly reported end users purchasing using short-term contracts.’?® Purchasers
typically reported entering into these contracts on an as-needed or quarterly basis.’® *** U.S. producers,
15 importers, and 20 purchasers reported using short-term contracts for citric acid and certain citrate
salts.’® JBL Canada reported selling *** percent of the Canadian product using short-term contracts.*?

Although 47 of the 65 responding purchasers reported spot purchases between 2006 and 2008,
the largest end users were less likely to purchase citric acid and certain citrate salts on a spot basis.**’

2. Supply Conditions

There are three sources of supply in the U.S. market: domestic production, imports of subject
merchandise from Canada and China, and imports from non-subject countries. During the period of
investigation, the domestic industry held the largest share of the market followed by cumulated subject
imports from Canada and China and then imports from non-subject countries. The domestic industry’s
share of the U.S. market, by quantity, fluctuated from year to year and declined from *** percent in 2006
to *** percent in 2008.2® Cumulated subject imports’ share of the U.S. market, by quantity, increased
from *** percent in 2006 to *** percent in 2008.*** During the period of investigation, non-subject
imports’ share of the U.S. market, by quantity, decreased from *** percent in 2006 to *** percent in
2008.1%°

a. Domestic Production

As previously stated, whereas, of the products covered by the scope of these investigations, Tate
& Lyle produces only citric acid, both ADM and Cargill produce citric acid, sodium citrate, and
potassium citrate.’** All three U.S. producers are global companies that produce and sell agricultural-

122

See, e.q., CRat V-12.

123

See, e.q., CRat V-12.

124

See, e.q., CRat V-12.

125

See, e.q., CRat V-12.

126 See, e.q., CR at V-12. Eleven importers of Chinese products reported using short-term contracts, with three

of these reporting that 60 to 100 percent of their sales were made using short-term contracts and eight firms reporting
that 10 to 40 percent of their sales were made using short-term contracts. The duration for short-term contracts
ranged from 1 to 9 months. See, e.q., CR at V-12.

127

See, e.0., CR at V-13. Between 2006 and 2008, the percentages of spot sales made by ADM, Cargill, and
Tate & Lyle were ***, *** and *** percent, respectively. See, e.g., CR at V-13. JBL Canada reported selling ***
percent of the Canadian product on a spot basis. Six of the 16 importers of Chinese product reported selling all citric
acid and certain citrate salts on a spot basis, four reported that spot sales accounted for 10 to 40 percent of sales, five
reported these were 60 to 80 percent of sales, and one indicated that spot sales accounted for 85 percent of its total
sales. See, e.q., CR at V-13.

128

See, e.0., CR/PR at Table C-1.

129

See, e.0., CR/PR at Table C-1.

130

See, e.0., CR/PR at Table C-1.

131 See, e.g., Petitions, Vol. 1 at 2; CR at 111-4 at n.6. Petitioners ADM, Cargill, and Tate & Lyle each submitted

producer questionnaire responses, so domestic industry data reflect 100 percent of the domestic industry’s
production. See, e.0., CR at I11-1.
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based products in many different countries around the world.**> ADM entered the citric acid business in
1990 when it purchased the business from Pfizer.’*® In addition to its Dayton, Ohio facility, Tate & Lyle
also produces citric acid in Brazil and Colombia.’* Cargill ***.*** The three domestic producers have
*** production capacity, with *** 13

We find that this high fixed cost, capital-intensive industry is dependent on continuous
production of an organic product in a tightly controlled and sanitary fermentation process that cannot
easily be slowed or stopped. Slowdowns affect yields and shutdowns engender lengthy flushing and
sterilization operations prior to resumption of production. Furthermore, the physical design of a modern
citric acid production facility makes it difficult to engage in incremental capacity expansion. Back-end
(refining and recovery) capacity increases cannot be done in small increments whereas any increase in the
front end (fermentation) must be accompanied by increases on the back end.*

b. Imports of Subject Merchandise from Canada and China

Canada: Only one producer, JBL Canada, produces subject merchandise in Canada.™*® JBL
Canada is wholly owned by the Swiss firm Jungbunzlauer AG.™ Jungbunzlauer AG has been selling
citric acid in the U.S. market since the 1970s when it supplied the market from its plant in Vienna,
Austria. In 1999, it built a plant in Canada in order to supply its customers in the United States and
Western Hemisphere from a facility located closer to those markets.’® After the Canadian facility
became operational in 2002, JBL ceased shipping citric acid to the U.S. market from Austria and replaced
those shipments with Canadian products.*** JBL Canada produces only food-grade citric acid at its
facility in Canada (no citrate salts).**?

China: The Chinese citric acid industry is the largest in the world.**®* The five largest reporting
Chinese producers, ***, accounted for the vast majority of reported 2008 production.*

%2 See, e.0., Hearing Tr. at 33-34 (Poulos).

1% See, e.0., Hearing Tr. at 22 (Baroni). ADM acquired a plant in Ireland as part of that transaction, but asserts
that it had to close that facility due to competition with Chinese imports into the E.U. market. See, e.q., id.

134 See, e.g., Hearing Tr. at 33-34 (Poulos). Tate & Lyle previously operated citric acid plants in Selby, England
and Cuernevaca, Mexico, but contended that it was forced to close the U.K. plant due to competition from unfairly
traded Chinese citric acid imports into the E.U. market. See, e.g., id.

135 See, e.g., CR/PR at Table I1l-1 at n.2.

13 See, e.g., CR/PR at Table I11-2.

137 See, e.q., Petitioners’ Prehearing Br. at 18-19, 79-81; CR at I11-7, VI-9 at n.15.

138 See, e.q., CRat VII-2.

1% See, e.q., CRat VII-2.

140 See, e.g., Confer. Tr. at 116 (Waite for JBL); JBL’s Postconf. Br. at 1-2; CR at V1I-3.

141 See, e.g., Confer. Tr. at 117-18 (Waite for JBL); Hearing Tr. at 167-68 (Rainville for JBL); JBL’s Posthearing
Br. at Exh. 5 at 1-2; CR at VI1I-3.

142 See, e.g., CR at VII-2.
4% See, e.0., CR/PR at Table VII-7.

144 See, e.0., CR at VII-5. Data regarding the Chinese industry are based on questionnaire responses from 14
foreign producers that are believed to account for approximately 90 percent of Chinese export shipments to the
United States in 2008. See, e.d., CR at V1I-5. Sixteen foreign producers/exporters of subject merchandise in China
submitted questionnaire responses. Two reported that they did not export subject merchandise to the United States

(continued...)
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C. Non-Subject Imports

Non-subject imports represent a declining share of the U.S. market and a declining share of total
imports. As a share of total imports into the U.S. market, non-subject imports declined from *** percent
in 2006 to *** percent in 2007 and *** percent in 2008.**° In descending order of import volume in
2008, non-subject sources included Israel, Colombia, Germany, Thailand, Austria, and Belgium.#

3. Raw Material Costs

The principal raw materials used to produce citric acid and certain citrate salts consist of the
substrate (such as corn starch, molasses, dextrose and/or high fructose corn syrup) and chemicals
(including calcium carbonate and sulfuric acid). Energy, including electricity and the cost of producing
steam, are other significant components of the cost of producing citric acid.**” U.S. and Canadian
producers use corn (and sometimes other feedstocks such as molasses) as the substrate.'*® Chinese
producers, on the other hand, use a variety of substrates including sweet potato powder, tapioca, wheat,
and corn.*® The costs of both substrates and energy generally rose since January 2006 but declined since
mid-2008."*° The prices of electric-power generation, transmission, and distribution rose by 10.6 percent
from January 2006 to December 2008."" 1%

C. Volume of the Cumulated Subject Imports

In evaluating the volume of subject imports, section 771(7)(C)(i) of the Tariff Act provides that
the “Commission shall consider whether the volume of imports of the merchandise, or any increase in that
volume, either in absolute terms or relative to production or consumption in the United States, is
significant.”**®

Subject imports had a large and growing presence in the U.S. market during the period of
investigation. In absolute terms, the volume of cumulated subject imports from Canada and China

144 (...continued)
during the period of investigation, ***. See, e.g., CR at VII-5 & n.4. Chinese Respondents argue that the
Government of China’s recent environmental protection policies caused rapid consolidation of producers of citric
acid and citrate salts in China, with the number of producers falling from over 100 to below 20. See, e.q., Confer.
Tr. at 131 (Porter for Chinese Respondents); Chinese Respondents’ Postconf. Br. at 1; CR at V1I-5 & n.6.
According to ***. See, e.q., CR at VII-7 at n.7.

%5 See, e.q., CR/PR at Table 1V-2.

46 See, e.g., CRat IV-4.

7 See, e.g., CR at I-13 to 1-15, VV-1; Petitioners’ Posthearing Br. at Exh. 2 at 4.
%8 See, e.g., CR at I-13 to 1-15, VV-1; Petitioners’ Posthearing Br. at Exh. 2 at 4.
9 See, e.9., CRat V-1.

150 See, e.g., CR at V-1; CR/PR at Figure V-1.

51 See, e.9., CRat V-1.

152 Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun do not join the remainder of this
opinion. See Separate and Dissenting Views of Chairman Shara L. Aranoff, Vice Chairman Daniel R. Pearson, and
Commissioner Deanna Tanner Okun.

153 19 U.S.C. § 1677(7)(C)(i).
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increased from *** dry pounds in 2006 to *** dry pounds in 2007 and *** dry pounds in 2008."* In
contrast, imports from non-subject countries had a smaller and declining presence in the U.S. market.
The volume of imports from non-subject countries declined in absolute terms from 68.6 million dry
pounds in 2006 to 65.6 million dry pounds in 2007 and 55.6 million dry pounds in 2008.**> The domestic
industry’s U.S. shipments of citric acid and certain citrate salts increased from 369.5 million dry pounds
in 2006 to 399.6 million dry pounds in 2007 and 402.5 million dry pounds in 2008.%%®

As discussed earlier, apparent U.S. consumption was strong and increasing throughout the period
of investigation, increasing by *** percent between 2006 and 2007 and by *** percent between 2007 and
2008, for an overall increase of *** percent during the period of investigation.*’

Cumulated subject imports grew at a faster pace than demand, increasing by *** percent between
2006 and 2007 and by *** percent between 2007 and 2008, for an overall increase of *** percent.® As
a result, cumulated subject imports captured an increasing share of the U.S. market, first at the expense of
non-subject imports and by 2008 at the expense of the U.S. industry. Cumulated subject imports
increased their share of the U.S. market, by quantity, from *** percent in 2006 to *** percent in 2007 and
*** percent in 2008.2° Non-subject imports’ share of the U.S. market declined progressively from ***
percent in 2006 to *** percent in 2007 and *** percent in 2008.1° The domestic industry’s market share
increased marginally from *** percent in 2006 to *** percent in 2007 and then decreased to *** percent
in 2008.% Thus, despite strong and increasing apparent U.S. consumption, the domestic industry’s U.S.
shipments grew at a much slower rate than U.S. consumption between 2006 and 2008, as the domestic
industry’s U.S. shipments increased by 9.0 percent while apparent U.S. consumption increased by ***
percent.®2

The domestic industry’s production increased from 475.4 million dry pounds in 2006 to 488.4
million dry pounds in 2007 and 507.9 million dry pounds in 2008.%%* Despite this growth in domestic
production, the ratio of cumulated subject imports from Canada and China to domestic production
increased from *** percent in 2006 to *** percent in 2007 and *** percent in 2008.1%

In summary, subject imports held between one-third and one-half of the domestic market
throughout the period of investigation. Their quantity and market share grew steadily. The domestic
industry’s shipments and production rose at a pace well below the rate at which consumption increased;
thus, the domestic industry was unable to take full advantage of exceptionally strong demand conditions.
As discussed below in Section V.D (Price Effects), the large and growing subject import volume stifled
the domestic producers’ ability to obtain price increases necessary to compensate for increased production
costs.

154 See, e.g., CR/PR at Table C-1.
1% See, e.g., CR/PR at Table C-1.
1% See, e.g., CR/PR at Table C-1.
157 See, e.g., CR/PR at Table C-1.
1% See, e.g., CR/PR at Table C-1.
1% See, e.g., CR/PR at Table C-1.
160 See, e.g., CR/PR at Table C-1.

181 See, e.0., CR/PR at Table C-1; see also, e.g., CR/PR at Tables V-4 to V-6 (showing ***); Petitioners’
Prehearing Br. at Exh. 8 (showing ***).

182 See, e.g., CR/PR at Table C-1.
182 See, e.0., CR/PR at Table C-1.
184 See, e.g., CR/PR at Table 1V-6.
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On this basis, we find that the volume of cumulated subject imports is significant, both absolutely
and relative to consumption and production in the United States. Moreover, we find that, during the
period of investigation, the *** percent increase in the volume of subject imports is significant relative to
the *** percent increase in apparent U.S. consumption.

D. Price Effects of the Cumulated Subject Imports

In evaluating the price effects of the subject imports, section 771(7)(C)(ii) of the Tariff Act
provides that the Commission shall consider whether —

(1) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(11) the effect of imports of such merchandise otherwise depresses prices to a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.'®®

The record indicates that citric acid and certain citrate salts are commodities.**® Although these
products account for a small portion of the total cost of the products in which they are used,*" price is an
important consideration to purchasers, who also reported quality and availability to be important
considerations.'®®

In evaluating price effects, we considered quality and other non-price differences among the
domestic like product and subject imports from Canada and China. As discussed above, there was
considerable overlap in the chemical and physical forms of products supplied to the U.S. market by the
domestic industry and producers in the subject countries, and all three sources sold large quantities of
anhydrous citric acid.*® Although caking was reported more frequently as a problem for subject imports
from China,*™ Chinese product was nevertheless sold in substantial quantities for the same end-use
applications, to many of the same purchasers, and even to the highly demanding soft drink sector, as
discussed above.'™ Producers in the United States, Canada, and China manufacture products that meet
quality requirements for sale as FCC/USP products.*”? Despite some non-price differences among

18519 U.S.C. § 1677(7)(C)(ii).

166 See, e.q., Petitioners’ Prehearing Br. at 11-12; Petitioners’ Posthearing Br. at 8; Hearing Tr. at 22 (Baroni), 34
(Poulos); Chinese Respondents’ Postconf. Br. at 38; Hearing Tr. at 17-18, 20, 287 (Cameron).

67 See, e.q., CR at 11-22. There are relatively few substitutes for citric acid and certain citrate salts, and
questionnaire respondents reported that the prices of these substitutes did not affect the price of citric acid and
certain citrate salts. See, e.g., CR at 11-21 to 11-22.

188 See, e.0., CR/PR at Table 11-4.

189 See, e.g., CR/PR at Table V-4 to V-6, Table V-2. Citric acid in solution form *** imported from China,
although U.S. and Canadian producers sold citric acid in solution form to the U.S. market. Nevertheless, the record
reflects that end users can convert dry forms into solution or have third parties perform that function for them, as
discussed above.

10 See, e.g., CR at 11-28 to 11-30; PepsiCo’s Prehearing Br. at 12-13.
1 See, e.q., Petitioners’ Posthearing Br. at Exh. 3 at 1-2; CR/PR at Table 11-2, Table IV-3.

12 See, e.q., Petitioners’ Posthearing Br. at 8; CR at 11-1, 11-11, 11-27, 11-32 to 11-37; CR/PR at Table 11-2, Table
11-8, Table IV-3.
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sources,'” products manufactured in the United States, Canada, and China are generally of similar
quality.*” Questionnaire respondents generally reported that subject imports from Canada and China are
substitutable for one another and for the domestic like product.*”> Because producers in the United States,
Canada, and China supply a product of acceptable quality and all sold large quantities to the U.S. market,
we find that they competed primarily on price.

In the final phase of these investigations, the Commission tailored its collection of pricing data to
reflect more precisely the conditions of competition in this industry as revealed during the preliminary
phase. Specifically, the Commission requested that importers and domestic producers report sales prices
as follows: on a delivered basis to control for differences in transportation costs; to end users and
distributors separately; for citric acid sold in solution form; and for spot and contract sales separately for
three citric acid pricing products that accounted for a large portion of the U.S. market.*® In the final-
phase questionnaires, the Commission also asked a number of questions, particularly of purchasers, about
how the U.S. market works, the negotiation process, and the role of the various players in the market.'”’
In addition to collecting traditional pricing data and narrative data from purchasers,'” the Commission
also requested pricing data and bid data on the largest annual bids from those purchasers that purchased
more than 20 million pounds of citric acid and certain citrate salts in 2006, 2007, or 2008.1° As discussed
below, we find that these more comprehensive data portray a very different picture than the more limited
data from the preliminary phase.

The Commission obtained usable quarterly delivered pricing data for five products sold to
unrelated customers from three domestic producers, *** of subject merchandise from Canada, and 21
importers of subject merchandise from China.**® Pricing data reported in the final phase of these
investigations by these firms accounted for approximately 56.3 percent of the domestic industry’s U.S.
shipments of citric acid and certain citrate salts, *** percent of U.S. shipments of subject imports from
Canada, and 60.0 percent of U.S. shipments of subject imports from China in 2008.8

Taken as a whole, these pricing data show mixed under- and over-selling, with underselling
occurring in *** percent of all observations.'®? 18 Because the domestic industry’s sales were highly

173

See, e.q., CR at 11-25 to 11-37.

174

See, e.0., CR/PR at Table 11-8.
%5 See, e.q., CR/PR at Table 11-6, Table 11-7, Table 11-8.
176 See, e.g., CR at V-17; CR/PR at Tables V-4 to V-8, Table C-1.

177 See, e.q., CR at 11-14 to 11-37, V-1 to V-2, V-5 to V-16; CR/PR at Tables I1-2 to 11-8, Table V-3, Table V-2,
Table V-3.

1”8 See, e.0., CR/PR at Tables V-4 to V-10 (traditional pricing data); CR at 11-14 to 11-37, V-1 to V-2, V-5 to V-
16; CR/PR at Tables I1-2 to 11-8, Table V-3, Table V-2, Table V-3 (narrative data from purchasers).

17 See, e.g., CR at 11-5 at n.14; CR/PR at D-3 to D-10 and Table D-1 (bid data); CR/PR at Tables D-2 to D-4
(purchaser pricing data).

180 These products are as follows: (1) citric acid, granular, in dry form in 25 kilogram and 50 pound bags,
excluding all product packaged and sold as fine granular product; (2) citric acid, granular, in dry form packed in bulk
sacks (“supersacks™), excluding all product packaged and sold as fine granular product; (3) citric acid, in 48 to 52
percent solution form; (4) sodium citrate, granular, in dry form in 25-kilogram and 50-pound bags; and (5) potassium
citrate, granular, in dry form in 25-kilogram and 50-pound bags. See, e.g., CR at V-17.

181

See, e.q., CR at V-17.

182 The data show 139 instances of underselling at margins that ranged from less than 0.5 percent to 31.7 percent
and averaged 12.7 percent, compared to 92 instances of overselling at margins that ranged from 0.4 percent to 55.7
percent and averaged 15.0 percent. See, e.q., CR/PR at Table VV-10. We note that higher margins of overselling

(continued...)
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concentrated in contract transactions, we have paid particular attention to those data. Like the data as a
whole, those data show a mixed picture of underselling and overselling, with 31 instances of underselling
and 51 instances of overselling.’® Most of the volume of reported import and domestic contract sales was
associated with overselling comparisons.*®

In addition, the record indicates that the filing of the petitions in April 2008 affected prices in the
U.S. market; subject import prices, even for contract sales (particularly for China), rose substantially over
the course of 2008.'%¢ We note that the relative instances of overselling and underselling changed after
the filing of the petitions in the first quarter of 2008, and that underselling was much more prevalent prior
to that time. Again paying particular attention to the contract transactions, breaking down the above-cited
31 instances of underselling and 51 instances of overselling, the data reveals that through the first quarter
of 2008, the contract transactions reflected 28 instances of underselling and 35 instances of overselling,
which is more balanced.® In the last three quarters of 2008, contract transactions reflected only 3
instances of underselling and 16 instances of overselling.'®® Moreover, the margins of overselling, which
had been fairly small through the first quarter of 2008 and, as we explain below, had been acting as a cap
or ceiling on domestic prices, tended to widen during the last three quarters of 2008.*¥° This widening of
margins or raising of the ceiling on domestic prices after the filing of the petitions did not benefit the
domestic industry in 2008 as much as might be expected, due to the portion of the domestic industry’s

182 (...continued)
occurred after the first quarter of 2008 following the filing of the petition, and the range of overselling through the
first quarter of 2008 was much narrower, particularly for contract sales. See, e.9., CR/PR at Figures V-3 and V-4.

18 Commissioner Lane and Commissioner Pinkert note that, in the preliminary phase of these investigations the
more limited pricing data collected indicated that: “subject imports were consistently priced higher than the domestic
like product in the U.S. market, at substantial margins ... .” USITC Pub. 4008 at 35. In the preliminary phase, there
was underselling in only 12 of 104 price comparisons, accompanied by considerable overselling margins (as high as
120.6 percent, and at least ten percent in 32 quarters for subject imports from China). USITC Pub. 4008 at 35. In
stark contrast to the limited pricing data in the preliminary phase, the additional and more detailed pricing data in the
final phase of these investigations show underselling in 139 of 231 comparisons, with much smaller margins of
overselling, particularly in the contracts categories and for prices through the first quarter of 2008. See, e.g., CR/PR
at Tables V-4 to V-8 and Table V-10.

18 (derived from CR/PR at Table V-4 to Table V-6).

18 (derived from CR/PR at Table V-4 to Table V-6) (indicating that 77.7 percent of the domestic industry’s sales
of pricing products 1 to 3, by quantity, were oversold by subject imports from either China or Canada and that 58.9
percent of sales of pricing products 1 to 3 imported from Canada oversold the domestic like product compared to
58.4 percent of sales of pricing products 1 to 3 imported from China).

1% See, e.0., CR/PR at Tables V-4 to Table V-6 showing the following price increases:

* * * * * * *

See also, e.g., Hearing Tr. at 15 (Ellis), 55 (Lorusso), 114 (Szamosszegi), 139, 158 (Anderson).

187 QOverall, the data show underselling in 44 percent of comparisons, representing 45 percent of subject import
quantities and 30 percent of the domestic industry’s quantities for contract sales of pricing products 1 to 3. For
subject imports from China alone, underselling occurred in 64 percent of comparisons, representing 58 percent of
subject import quantities from China and 53 percent of the domestic industry’s quantities for contract sales of pricing
products 1 to 3 where there were comparisons. (derived from CR/PR at Tables V-4 to V-6).

188 19 U.S.C. § 1677(l). Although we have separately analyzed the pricing data from before and following the
filing of the petitions, we do not discount the data beginning in late 2007, as requested by petitioners.

1% See, e.g., CR/PR at Tables V-4 to V-6.
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sales that were under annual contracts.”® Finally, we observe that most purchasers considered subject
imports to be lower-priced than the domestic like product.**

Overall, we find that the pricing data present a varied picture that is consistent with a finding of
significant underselling, particularly for a commodity-type product for which large price differences
would not be expected. Moreover, as is evident from Figures V-3 through V-5 of the Staff Report,
subject import prices and domestic prices for contract sales to end users, which accounted for a majority
of the domestic and import volume, were nearly the same and tracked closely. As discussed below, the
import prices were sufficiently low to prevent price increases needed by the domestic industry to
compensate for increased costs.’®* Subject import pricing acted essentially as a cap or ceiling on the price
levels that could be obtained by domestic producers. The underselling that occurred was significant
because it established the cap or ceiling at low levels.

Prices of the domestic like product and subject merchandise from Canada and China were
generally stable in the earlier portion of the period of investigation and were higher at the end of the
period of investigation.'*®* Accordingly, we do not find that cumulated subject imports from Canada and
China significantly depressed prices of the domestic like product in the U.S. market.

We have also considered whether cumulated subject imports from Canada and China suppressed
prices of the domestic like product to a significant degree. Consistent with increasing substrate and
energy costs,'** the domestic industry’s average unit cost of goods sold (“COGS”) increased from $0.44
per dry pound in 2006 to $0.46 per dry pound in 2007 and $0.52 per dry pound in 2008.*® During this
time, the domestic industry’s average unit sales value was only slightly, if at all, higher than its unit
COGS, not even factoring in selling, general, and administrative costs.*® Although market demand was
strong and increasing, the domestic industry was not able to increase its prices to levels that were
sufficient to cover the increase in its costs. Consequently, the domestic industry experienced a cost-price

1% \We note that prices for the domestic like product increased by much less than prices of subject imports in
2008 because most domestic sales are subject to annual fixed-price contracts whose prices are set in the final quarter
of the preceding year whereas a larger proportion of sales of subject imports are made pursuant to short-term
contracts, long-term contracts set at less regular intervals, and spot sales. See, e.g., CR at V-11 to VV-13. Moreover,
some purchasers indicated that Chinese suppliers are less likely to adhere to contract price terms. See, e.g., CR at V-
6. Asaresult, the prices of subject imports reacted sooner to the April 2008 filing of the petitions in these
investigations than prices of the domestic like product.

191 See, e.0., CR/PR at Table 11-8 (for those purchasers reporting subject imports to be higher or lower-priced
than the domestic like product, more (33 purchasers) reported subject imports to be lower priced than reported
domestically produced products to be lower priced (14 purchasers)).

192 We have also examined data submitted by purchasers (predominantly large purchasers) on the prices they
paid for citric acid products produced in the United States and imported from the subject countries. See, e.g., CR/PR
at Table D-2 to D-4. These data show mostly underselling by the subject imports and thus, if anything, further
support a finding of significant underselling. We recognize that the purchaser pricing data must be taken into
account carefully, because the purchaser pricing data on subject imports is not precisely comparable to the purchaser
pricing data on the domestic like product.

We have also examined data submitted by purchasers on their largest annual bids during the period of
investigation. See, e.q., CR/PR at Table D-1; CR at D-9 to D-10. These data are consistent with our analysis to the
extent that they also show that subject imports from Canada and China were priced at similar levels to, and competed
for, sales to large purchasers against domestically produced citric acid and certain citrate salt products. See, e.g., id.

%8 See, e.0., CR/PR at Tables V-4 to V-8.
1% See, e.g., CR at V-1.
1% See, e.0., CR/PR at Table C-1.

1% The domestic industry’s average unit net sales value was $0.44 in 2006, $0.44 in 2007, and $0.53 in 2008
compared to average unit COGS of $0.44 in 2006, $0.46 in 2007, and $0.52 in 2008. See, e.g., CR/PR at Table C-1.
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squeeze, as its unit COGS as a share of unit net sales was very high throughout the period of investigation
and increased from 98.6 percent in 2006 to 103.6 percent in 2007 before declining to 97.9 percent in
2008.197 198

We next examined the extent to which subject imports played a role in the cost-price squeeze
experienced by the industry. In particular, we considered price and market developments that contributed
to the industry’s contract price levels for 2007 and 2008, the most recent contract years within the period
of investigation. As described above, in the fourth quarter of each year the domestic industry negotiates
annual fixed-price contracts for nearly all of its sales volumes for the upcoming year.

The domestic industry’s contract prices for 2007 were relatively unchanged from 2006.%° The
flat price levels occurred despite the fact that the price of corn, which represents the industry’s largest
single cost item, increased by more than 50 percent from September 2006 to November 2006.°®° The flat
industry prices were a key reason for the spike in the COGS/net sales ratio experienced by the domestic
industry in 2007.

We find that the domestic industry’s inability to obtain higher prices in 2007, despite the large
increase in corn prices and growing demand for citric acid, was due in significant part to the large and
growing presence of relatively low-priced subject imports. Subject imports had increased in market share
by *** percentage points from 2005 to 2006.2** Subject import prices in late 2006 for contract sales, and
even certain spot sales, were frequently near, at, or below the low levels that domestic producers obtained
for their 2007 contracts.?? The increased presence of low-priced subject imports left the domestic
industry in no position to demand 2007 prices sufficient to offset surging corn costs. Had the domestic
industry insisted on higher prices reflective of its increasing raw materials costs, its prices would have
exceeded the prices of subject imports. Even though many of the resulting subject import prices for the
2007 contracts were at, or somewhat above, domestic prices, the pricing pressure from the large and
increasing volume of cumulated subject imports made it impracticable for the domestic industry to
increase its prices to the degree that would have been required to recover its increasing production
costs.?®

We do not agree with respondent’s position that the domestic industry was unable to recover its
increasing raw material costs in 2007 because of contracts negotiated near the end of 2006 that did not

197

See, e.0., CR/PR at Table C-1.

1% Commissioner Lane notes that, in the preliminary phase of these investigations, COGS as a share of net sales
was 96.3 percent in 2005 and 101.1 percent in 2007, but improved significantly to 92.8 percent in the first quarter of
2008. Based on that information, Commissioner Lane found that there was only “some indication of price
suppression.” USITC Pub. 4008 at 36. The complete record for the final phase of these investigations, however,
shows COGS as a share of net sales was 98.6 percent in 2006, 103.6 percent in 2007, and 97.9 percent in 2008.
Thus, it is now clear that the domestic industry experienced a significant cost-price squeeze from 2006 to 2007 and
was not able to raise prices in 2008 to sufficiently cover costs such that it could operate at a reasonable level of
profitability.

199 See, e.g., CR/PR at Table V-4 to V-8.

200

See, e.d., CR/PR at Figure V-1.

201

Compare, e.g., Mem. INV-FF-060 at Table C-1 with, e.g., CR/PR at Table C-1.

202

See, e.9., CR/PR at Table V-4 (pricing product 1) (contract sales to end users, Oct.-Dec. 2006: Canada $***,
China $***, U.S. in Jan.-Mar. 2007: $***); Table V-5 (pricing product 2) (contract sales to end users, Oct.-Dec.
2006: Canada $***, China $0.39, U.S. in Jan.-Mar. 2007: $0.47); Table V-6 (pricing product 3) (contract sales to
end users, Oct.-Dec. 2006: Canada $***, U.S. in Jan.-Mar. 2007: $0.44).

2% See, e.0., CR/PR at Table C-1 (showing ratio of COGS to net sales of *** percent in 2007).
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account for an unexpected and significant increase in corn prices in 2007.%* In fact, corn prices rose
substantially in the latter part of 2006. Although corn prices remained relatively flat and low during the
first nine months of 2006, prices increased by 28 percent between September 2006 and October 2006, and
another 21 percent in November 2006. The October 2006 spot price for Central Illinois yellow corn was
33 percent higher than the average price over the first nine months of 2006. By November 2006 the spot
price was a startling 61 percent higher than the average price over the first nine months of 2006.2® Thus,
the prospects for increases in corn prices above the average 2006 levels were not unknown to the
domestic citric acid industry in the last quarter of 2006 when it was negotiating its 2007 contracts. Yet
the domestic industry was unable to secure adequate price increases to recover the 2007 increase in raw
material costs.

With regard to the 2008 contracts, after an extended period of high corn prices in 2007 and
deeper operating losses, the domestic industry was able to secure meaningful but inadequate price
increases from its customers.?® We find that subject imports, whose volume continued to grow sharply in
2008 (by *** percent) and to take more market share (*** percentage points), played a large role in
keeping U.S. producers from obtaining sufficient price increases both to recover the cost increases of
2007/2008 and to increase net operating income to more reasonable levels. Although certain subject
import prices were rising toward the end of 2007, the prices generally remained at or near domestic prices
and were low in comparison with the domestic industry’s negotiated contract prices for 2008.2 The
increases that the domestic industry was able to negotiate for 2008 mirrored, to a significant degree,
contemporaneous increases in prices for subject imports.2® Thus, for the 2008 contract year, it appears
that subject imports continued to establish prices that had a suppressing effect on the ability of the
domestic industry to obtain reasonable profits. At these prices, the domestic industry continued to have
high COGS to net sales ratios and to experience significant losses, as discussed below.?”® Remarkably,
the domestic industry’s high COGS to net sales ratios occurred in a time of strong and increasing
demand.?°

Our finding of significant price suppression is buttressed by the fact that the domestic industry
obtained significantly higher prices for its 2009 contracts negotiated in the final quarter of 2008.?* These
negotiations took place after the filing of the petitions and after Commerce had issued its affirmative
preliminary antidumping and countervailing duty determinations. The domestic price increases that

204

See, e.9., Chinese Respondents’ Prehearing Br. at 44; P&G’s Prehearing Br. at 42-43.

205

See, e.9., CR/PR at Figure V-1.
206 See, e.g., CR/PR at Figure I-1, Tables V-4 to V-8, Tables D-1 to D-4.

207

See, e.0., CR/PR at Table V-4 (pricing product 1) (contract sales to end users, Oct.-Dec. 2007: Canada $***,
China $***, U.S. $***; U.S. in Jan.-Mar. 2008: $***); Table V-5 (pricing product 2) (contract sales to end users,
Oct.-Dec. 2007: Canada $***, China $***, U.S. $***; U.S. in Jan.-Mar. 2008: $0.52); Table V-6 (pricing product
3) (contract sales to end users, Oct.-Dec. 2007: Canada $***, U.S. $0.44; U.S. in Jan.-Mar. 2008: $0.51).

208

See, e.0., CR/PR at Tables V-4 to V-6. Per-pound prices for contracts to end users from fourth quarter 2007
to first quarter 2008: pricing product 1 — U.S. $*** to $***, Canada $*** to $***, China $*** to $0.57; pricing
product 2 — U.S. $0.47 to $0.52, Canada $*** to $***, China $*** to $***; pricing product 3 — U.S. $0.44 to $0.51,
Canada $*** to $***.

209 See, e.g., CR/PR at Table C-1.
210 See, e.g., CR/PR at Table C-1.
21 See, e.q., Petitioners’ Prehearing Br. at 67-68; Petitioners’ Posthearing Br. at 4-5.
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followed the retreat of subject imports from the market confirm the dampening effects of the imports on
domestic prices in 2006, 2007, and 2008.21? %3

We have considered respondents’ contention that low prices obtained by the domestic industry
were due to intra-industry competition among the three domestic producers. The record does reflect that
**% which *** 214 *** Moreover, purchasers indicated that some lost sales and revenues allegations
actually reflected competition among domestic producers. Thus we find that intra-industry competition
played a role in the inadequate price levels obtained by domestic producers. This does not call into
guestion the record evidence showing significant pricing pressure from cumulated subject imports from
Canada and China, as described above.?® The share of purchasers reporting that the market presence of
subject imports tended to reduce contract prices was much larger than the share reporting that the

22 See, e.0., EDIS Doc No. 402203. Purchaser input, overall, tends to confirm the price-dampening effects of
subject imports, particularly imports from China. Most purchasers reported that the availability of Chinese product
tended to reduce contract prices. See, e.0., CR at V-8 to V-10; CR/PR at Table V-1, Table V-2. In conversations
with staff regarding lost sales and lost revenue allegations, purchasers also reported price-based competition from
subject imports from Canada and China and that the domestic industry lost sales and/or revenues to price-
competitive subject imports from Canada and China, although there were relatively few fully confirmed lost sales
and lost revenue allegations. See, e.q., CR at V-38 to V-52; CR/PR at Table V-11, Table V-12.

213 Commissioners Lane and Pinkert add their finding that, under the specific conditions of competition for this
industry (whereby a large percentage of the domestic industry’s sales occur pursuant to annual contracts that are
entered into well in advance), the existence and availability of significant subject producer capacity, production, and
inventories enhanced the price-dampening effects of subject imports in the U.S. market. CR/PR at Table VI1I-4.
They note in this regard that there was extensive testimony at the hearing as to the leverage enjoyed by purchasers
during contract negotiations as a result of the overhang of subject producer capacity. Hearing Tr. at 44
(Christiansen), 77-78, 108-09 (Baroni), 314 (Ellis).

Commissioners Lane and Pinkert find further that the record of the final phase investigations reflects
significantly increased interest in 2008 on the part of Chinese producers in the U.S. market (relative to the interest
that was evident during the preliminary investigation). Although the record of the preliminary investigation
indicated a steady decrease in exports from China to the United States as a share of the Chinese industry’s total
shipments (as well as projections of a further year-over-year decrease from 9.3 percent in 2007 to 7.3 percent for
2008), the final-phase record shows exports from China to the United States increasing as a share of total shipments
from 9.4 percent in 2007 to 10.0 percent in 2008. CR/PR at Table VII-3.

Similarly, during the preliminary phase of these investigations, subject producer end-of-period inventories
(which were primarily from China) were projected to be *** million pounds for 2008, but the record in the final
phase shows that subject end-of-period inventories turned out to be *** million pounds for 2008. Compare, e.g.,
Mem. INV-FF-060 at Tables VII-1 and V1I-2 with, e.q., CR/PR at Tables VII-1, VII-3 and VI1I-4. Although it is not
necessary for them to determine whether the domestic industry is imminently threatened with material injury,
Commissioners Lane and Pinkert note that the increase in the immediate availability of subject imports is indicative
of such threat.

214 (derived from domestic producers’ questionnaire responses).

215 Commissioner Lane and Commissioner Pinkert note that the evidence on the record of the preliminary
investigations did not support a finding of a reasonable indication of significant pricing pressure from subject
imports because the pricing data showed overwhelming overselling at large margins as well as significant cost-price
gains in the first quarter of 2008. However, the evidence on the record of the final investigations, in stark contrast to
the preliminary record, shows significant underselling of substantial volumes of the domestic like product, a
meaningful but inadequate cost-price gain in full-year 2008, and a causal nexus between subject imports and the
domestic industry’s poor performance, as discussed below in section V.E (Impact). Thus, it is clear that subject
imports exerted significant pricing pressure on the domestic industry throughout the period of investigation.
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presence of competing U.S. products tended to reduce such prices.?’® Moreover, the competition between
the three domestic producers continued in 2008 (as 2009 contracts were being negotiated) and did not
prevent the industry from obtaining significant price increases as the presence of subject imports in the
U.S. market diminished.

For all of these reasons, we find that the large and increasing volume of subject imports have had
significant adverse effects on prices of the domestic like product.

E. Impact of the Cumulated Subject Imports on the Domestic Industry?’

In examining the impact of subject imports, section 771(7)(C)(iii) of the Tariff Act provides that
the Commission “shall evaluate all relevant economic factors which have a bearing on the state of the
industry.”?® These factors include output, sales, inventories, ability to raise capital, research and
development, and factors affecting domestic prices. No single factor is dispositive and all relevant factors
are considered “within the context of the business cycle and conditions of competition that are distinctive
to the affected industry.”#*

We have examined the performance indicia for the domestic industry producing citric acid and
certain citrate salts. Overall, the record in the final phase of these investigations indicates that a number
of the domestic industry’s performance indicators improved between 2006 and 2007 but slowed or
declined between 2007 and 2008 notwithstanding strong and increasing demand in the U.S. market
throughout the three-year period between 2006 and 2008.%° Moreover, improvements in output or sales
volumes are of limited benefit to the domestic industry if it is unable to raise prices sufficiently to
produce a reasonable positive operating income, net income, and cash flow. The domestic industry was

218 According to purchasers, subject imports, in particular those from China, tended to bring prices down in
negotiations, whereas the presence of competing U.S. products had a more mixed effect on negotiations, sometimes
causing prices to decrease and sometimes to increase. Purchasers were asked whether the presence of U.S.,
Canadian, or Chinese sellers in contract negotiations increased prices, reduced prices, or had no impact on price at
all. Most purchasers, 76.9 percent, reported that the presence of Chinese products reduced the price, as compared to
42.6 percent for U.S. products and 38.1 percent for Canadian products. A significant share of purchasers, 22.2
percent, also reported that the presence of U.S. sellers tends to raise prices, as compared to 9.5 percent for Canada
and zero for China. These data further support our conclusion that subject imports put downward pricing pressure
on domestic prices in contract negotiations. (derived from CR/PR at Table V-2).

27 n its final determinations, Commerce calculated a 23.21 percent weighted-average ad valorem dumping
margin for Canadian producer JBL and all other Canadian producers. Commerce calculated the following margins
for Chinese producers: 94.61 percent (Yixing Union Biochemical Co., Ltd.); 129.08 percent (Shandong TTCA
Biochemistry Co., Ltd.); and 111.85 (various hamed exporter/producer combinations); and 156.87 percent (all
others). See, e.g., CRat I-6 and I-7. Commerce also made affirmative countervailing duty determinations regarding
subject imports from China. It assigned the following ad valorem margins: 3.60 percent (Yixing Union Biochemical
Co., Ltd. and Yixing Union Cogeneration Co., Ltd.); 12.68 percent (Shandong TTCA Biochemistry Co., Ltd.);
118.95 percent (Anhui BBCA Biochemical Co., Ltd.); and 8.14 percent (all others). See, e.g., CR at I-7 to I-8.

218 19 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the
Commission considers, in addition to imports, other factors that may be contributing to overall injury. While these
factors, in some cases, may account for the injury to the domestic industry, they also may demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”).

29 19 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Inv. Nos. 701-
TA-386, 731-TA-812-813 (Prelim.), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

220 As noted above, apparent U.S. consumption increased from *** dry pounds in 2006 to *** dry pounds in
2007 and *** dry pounds in 2008. See, e.9., CR/PR at Table C-1.
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unable to do this, as evidenced by the fact that it had substantial operating losses, negative net income,
and negative cash flow throughout the period of investigation.??

We find that the domestic industry benefitted from purchasers’ preference for a U.S. supplier?? to
the extent that many of its production indicators remained positive, but the large and increasing presence
of cumulated subject imports put pressure on the prices that the domestic industry received for its sales.
Despite strong and increasing demand, it was unable to raise prices adequately to improve its operating
income while meeting rising costs for raw materials and energy, and its financial performance continued
to suffer. By the end of the period of investigation, cumulated subject imports, which had previously
gained market share at the expense of non-subject imports, began taking market share from the domestic
industry, as discussed above, with significant adverse effects on the domestic industry’s performance.

As previously stated, the domestic industry’s output rose from 2006 through 2008. The domestic
industry’s 6.8 percent increase in production quantity, however, did not match the much greater increase
in apparent U.S. consumption of *** percent. The domestic industry’s production of citric acid and
certain citrate salts increased from 475.4 million dry pounds in 2006 to 488.4 million dry pounds in 2007
and 507.9 million dry pounds in 2008.?2 The domestic industry’s U.S. shipments of citric acid and
certain citrate salts increased from 369.5 million dry pounds in 2006 to 400.0 million dry pounds in 2007
and 402.5 million dry pounds in 2008.%%* These data represented an increase in U.S. shipments of 9.0
percent, which did not keep pace with the *** percent increase in apparent U.S. consumption. Exports,
which were an appreciable share of the domestic industry’s total shipments, increased overall, as domestic
producers sought to maintain high capacity-utilization levels.?®

The domestic industry’s end-of-period inventories of citric acid and certain citrate salts decreased
from 77.6 million dry pounds in 2006 to 52.3 million dry pounds in 2007 and 44.6 million dry pounds in
2008.% The domestic industry’s average production capacity remained stable at 553.9 million dry
pounds between 2006 and 2008.2” The domestic industry’s capacity-utilization levels improved over the
period of investigation.??®

Industry productivity increased by 11.8 percent between 2006 and 2008 and per-unit labor costs
dropped by 10.1 percent. Although these labor-related production indicators should have improved the
domestic industry’s bottom line, such improvements were not sufficient to allow the domestic industry to

221 The domestic industry’s operating income was negative $10.7 million in 2006, negative $21.6 million in
2007, and negative $7.5 million in 2008. Its net income was negative $18.6 million in 2006, negative $26.1 million
in 2007, and negative $53.2 million in 2008. Its cash flow was negative $3.1 million in 2006, negative $11.9 million
in 2007, and negative $41.7 million in 2008. See, e.g., CR/PR at Table VI-1. We note that the net loss for 2008 was
impacted by large non-operating expenses representing ***. See, e.0., CR at VI-3 at nn.7-8. These items represent
application of proper accounting principles for determining net income, but may not represent current cash outflow.
However, even without these non-operating expense items, in addition to negative operating income, the domestic
industry would have had negative net income and negative cash flow in 2008.

222 See, e.0., Hearing Tr. at 18 (Cameron), 193 (Hoffman), 204 (Bloom), 228 (Cameron), 265-66 (Cameron).
228 See, e.g., CR/PR at Table C-1.
224 See, e.g., CR/PR at Table C-1.

225 .S, export shipments of citric acid and certain citrate salts increased from 96.7 million dry pounds in 2006 to
114.3 million dry pounds in 2007 but then decreased to 113.0 million dry pounds in 2008. See, e.0., CR/PR at Table
C-1. These shipments accounted for a fairly stable percentage of total industry shipments, of between 21 and 22
percent. (derived from CR/PR at Table C-1).

%6 See e.g., CR/PR at Table C-1.
227 See, e.0., CR/PR at Table C-1.

28 The domestic industry’s capacity utilization levels increased from 85.8 percent in 2006 to 88.2 percent in
2007 and 91.7 percent in 2008. See, e.0., CR/PR at Table C-1.
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produce reasonable positive financial results. In addition, the domestic industry testified that the
increased productivity was not necessarily, in and of itself, a positive for the industry as it was partially
accomplished by foregoing plant maintenance.?® Moreover, the improvements came at the expense of the
employees in the industry. From 2006 to 2008, the number of production-related jobs fell by 4.6 percent
and hours worked fell by 4.5 percent. Overall, wage expenses fell by 4.0 percent as the average hourly
wages increased by only 0.5 percent.?*

The domestic industry’s net sales increased by 10.6 percent from 2006 to 2008, when measured
by quantity, and increased by 32.0 percent over the same period, when measured by value.?®* Although
the domestic industry’s net sales and production volumes increased, they did not increase proportionally
to demand, so the domestic industry’s market share fell. The domestic industry’s share of the U.S.
market, by quantity, increased from *** percent in 2006 to *** percent in 2007 but then decreased to ***
percent in 2008.%%

The domestic industry’s average unit COGS increased from $0.44 per dry pound in 2006 to $0.46
per dry pound in 2007 and $0.52 per dry pounds in 2008.2*3 During this time, the domestic industry’s
average unit COGS was equal to or within pennies of its average unit net sales value.?®* Despite strong
and growing demand, the domestic industry’s price increases were not always sufficient to cover
increases in its cost of production and were not sufficient to avert operating losses. Consequently, the
domestic industry experienced a cost-price squeeze to the extent that its COGS as a share of net sales was
very high throughout the period of investigation and increased from 98.6 percent in 2006 to 103.6 percent
in 2007 before declining to 97.9 percent in 2008.%

The domestic industry posted operating losses in each full year from 2006 to 2008. The domestic
industry’s $10.7 million operating loss in 2006 deteriorated to a $21.6 million operating loss in 2007
before improving somewhat, but still remaining significant, as the industry posted a $7.5 million
operating loss in 2008.2® The domestic industry’s operating income margin declined from negative 5.2
percent in 2006 to negative 9.5 percent in 2007 before improving somewhat to negative 2.8 percent in
2008.%" Capital expenditures were low and less than depreciation in every period, an indication that the
domestic industry was not expanding or improving its productive facilities, but at best maintaining
them.? The overall level of research and development expenditures was also low.?*

229 See, e.g., Hearing Tr. at 29 (Warner for ADM), 99 (Baroni for ADM).
230

See, e.0., CR/PR at Table C-1.

281 See, e.0., CR/PR at Table C-1. Net sales, by quantity, increased from 466.1 million dry pounds in 2006 to
513.9 million dry pounds in 2007 and 515.5 million dry pounds in 2008. 1d.

%2 See, e.0., CR/PR at Table C-1. Commissioner Lane and Commissioner Pinkert note that, in the preliminary
phase of these investigations, data through first quarter 2008 showed that the domestic industry’s market share had
improved to *** percent, up from 2007; however, in the final phase of these investigations, the data for full-year
2008 indicate the opposite (i.e., the domestic industry’s market share declined from *** percent in 2007 to ***
percent in 2008). Compare, e.9., Mem. INV-FF-060 at Table C-1 with, e.q., CR/PR at Table C-1.

2% See, e.0., CR/PR at Table C-1.

24 The domestic industry’s average unit net sales value was $0.44 in 2006, $0.44 in 2007, and $0.53 in 2008
compared to average unit COGS of $0.44 in 2006, $0.46 in 2007, and $0.52 in 2008. See, e.g., CR/PR at Table C-1.

2% See, e.g., CR/PR at Table C-1.

2% See, e.g., CR/PR at Table C-1.

237 See, e.g., CR/PR at Table C-1.

28 See, e.g., CR at VI-12, VI-14 to VI-15; CR/PR at Table VI-5.
2% See, e.g., CR at VI-12; CR/PR at Table VI-5.
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We conclude that cumulated subject imports had a material adverse impact on the condition of the
domestic industry. We find that there is a sufficient causal nexus between the subject imports and the
domestic industry’s poor performance during the period of investigation to attribute significant adverse
effects on the domestic industry to subject imports. Specifically, we find that the volume of cumulated
subject imports from Canada and China was significant both absolutely and relative to production and
consumption and increased significantly relative to consumption. Cumulated subject imports, which were
already large, increased faster than demand, first taking market share from non-subject imports and then
the domestic industry. As the domestic industry’s costs increased, the significant and increasing volume
of cumulated subject imports put downward pressure on prices, precluding the domestic industry from
reaping the price benefits of the increasing demand. The large and growing volume of subject imports
that suppressed prices of the domestic like product to a significant degree caused poor financial operating
performance by the domestic industry during the period of investigation.

We have considered whether there are other factors that have had an impact on the domestic
industry. Non-subject imports were a small and declining portion of the U.S. market during the period of
investigation. The presence of non-subject imports does not undermine our finding of significant adverse
effects due to cumulated subject imports because non-subject imports were priced higher and were not
taking sales from the domestic industry.?°

Respondents contend that the domestic industry had inadequate capacity to supply the entire U.S.
market, and they claim that purchasers needed additional sources due to concerns about the domestic
industry’s reliability. They assert that larger purchasers needed to multi-source because the magnitude of
their demand was greater than any individual supplier could reliably supply.?** Contrary to the
implication of respondents’ argument, the fact that the domestic industry may not be able to supply all of
demand does not mean that the domestic industry cannot be materially injured or threatened with material
injury by reason of subject imports.2*> Moreover, we find that respondents’ claims concerning the
reliability of the domestic industry are exaggerated. Although there is some evidence that shipments from
the domestic industry were delayed or that domestic producers were unable to meet certain customers’
requests for products or supplemental quantities,*® ***.2** Finally, respondents’ arguments fail to take

240 \With respect to the analysis required by the Federal Circuit in Bratsk, Commissioner Pinkert finds that the
first triggering factor is satisfied, as citric acid is a commodity product for these purposes, but that the second
triggering factor is not satisfied, because price-competitive non-subject imports are not a significant factor in the
U.S. market. Non-subject imports decreased over the period of investigation, and, at their highest level, only
accounted for *** percent of the U.S. market. CR/PR at Table I1V-5.

21 See e.g., Chinese Respondents’ Prehearing Br. at 12-24, 32; PepsiCo’s Prehearing Br. at 1-6; ; JBL’s
Prehearing Br. at 12-13; P&G’s Prehearing Br. at 16-28; JBL’s Posthearing Br. at 1-4; Hearing Tr. at 75-76
(Hodges), 183-84 (Smith), 189-90 (Taylor), 193-94 (Hofmann), 199-200 (Pensak), 203-04 (Bloom); Chinese
Respondents’ Posthearing Br. at Exh. A at 46-51; PepsiCo’s Posthearing Br. at 3-5.

242 See, e.g., Softwood Lumber from Canada, Invs. Nos. 701-TA-414 and 731-TA-928 (Article 1904 NAFTA
Remand), USITC Pub. 3658 at 108, n.310 (Dec. 2003); see also Small-Diameter Graphite Electrodes from China,
Inv. No. 731-TA-1143 (Final), USITC Pub. 4062 at 22-23 (Feb. 2009); Sodium Hexametaphosphate from China,
Inv. No. 731-TA-1110 (Final), USITC Pub. 3984 at 27, n.109 (Mar. 2008); Electrolytic Manganese Dioxide from
China and Australia, Invs. Nos. 731-TA-1124 and 1125 (Prelim.), USITC Pub. 3955 at 18, n.122 (Oct. 2007);
Certain Lined Paper School Supplies from China, India, and Indonesia, Invs. Nos. 701-TA-442 to 443 and 731-TA-
1095 to 1097 (Final), USITC Pub. 3884 at 25, n.192 and 58, n.49 (Sept. 2006).

3 See, e.q., CRat 11-8 to 11-10, 11-21.

24 See, e.0., CR at 111-2 (indicating that ***).
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into consideration that purchasers seeking multiple sources have three domestic producers from which to
choose, provided that they are willing to pay domestic prices.?*

We have addressed above in our price effects analysis respondents’ arguments concerning the
domestic industry’s practice of entering into fixed-price contracts for a large portion of its sales as well as
rising corn costs during the period of investigation. Although corn prices did rise during the period of
investigation, they began rising in 2006, well before the domestic industry’s average COGS exceeded its
average net sales value in 2007. The domestic industry was unable to secure adequate price increases for
its 2007 contracts in the final quarter of 2006 due to pricing pressure from the large and increasing
volume of subject imports from Canada and China.?*®

Respondents claim that the industry’s poor aggregate financial performance resulted to a
significant degree from ***.24" We reject this argument for several reasons. First, although *** 2
Second, as directed by the statute, the Commission focuses on the domestic industry “as a whole,” not on
individual firms in the industry; there will inevitably be differences between members of the domestic
industry in regard to cost structure and profits. Third, we do not find the hedging practices of *** or any
other domestic producer to be inadequate. At the Commission’s request, domestic producers provided
detailed information on their costs and hedging practices.?*® All domestic producers hedged their corn
prices to some degree.”®® The Commission also verified the data reported by *** 25! Contrary to
respondents’ contention, ***,%?

Finally, we also reject respondents’ contention that any problems the domestic industry has
experienced are due to competition among the three domestic producers. As discussed in detail above in
section V.D (Price Effects), record evidence shows significant pricing pressure from cumulated subject
imports from Canada and China. Despite intra-industry competition among the three domestic producers,
the domestic industry was able to negotiate significant price increases for 2009 contracts after the
discipline of Commerce’s preliminary margins diminished the subject imports’ pricing pressure. Thus,
we have not attributed injury from intra-industry competition to the subject imports.

245 \We note that the domestic industry’s exports, some of which are to affiliated companies, fell in 2009 as
domestic producers were able to divert some of these sales back to the U.S. market once prices began to improve.
See, e.q., Petitioners’ Posthearing Br. at Exh. 2 at 17, Exh. 3 at 6-7; 19 U.S.C. § 1677(l). Furthermore, many of the
purchaser complaints about lack of supply pertain to 2008 and 2009, after our period of investigation and/or after
imposition of the requirement for antidumping and countervailing duty deposits on subject imports. See, e.g.,
Hearing Tr. at 45-46 (Christiansen), 60-61 (Anderson), 193-95 (Hofmann), 199-201 (Pensak), 315 (Ellis); CR at I1-
9. Itis not surprising that the market would experience a period of adjustment when the supply of subject imports
has fallen off substantially. See, e.g., EDIS Doc No. 402203; EDIS Doc. No. 402231; Petitioners’ Posthearing Br. at
Exh. 33.

246 See, e.g., CR at VI-10; CR/PR at Table VI-4 (indicating that a variance analysis illustrates that from 2006 to
2008, the decrease in the domestic industry’s losses resulted from a positive price variance ($44.1 million; unit
revenues increased), in spite of a negative cost/expense variance (negative $39.8 million; unit total costs increased)).

27 See, e.0., Chinese Respondents’ Prehearing Br. at 54-64; P&G’s Prehearing Br. at 34-39; Chinese
Respondents’ Posthearing Br. at Exh. A at 6-10.

28 Moreover, ***, See, e.g., CR at VI-13 at n.18.
9 See, e.q., Petitioners’ Posthearing Br. at 6-8, Exhs. 1 to 4, Exh. 20 (as revised).

250

See, e.q., CRat V-1, VI-8.

251

See, e.q., CRat VI-1to VI-2.

252 Derived from domestic producer supplemental questionnaire responses. Moreover, even if they could
successfully hedge against significant adverse price movements in the cost of raw materials by locking in future raw
material prices, such hedging could not protect the domestic producers against operating losses if they were unable
to reflect current raw material costs.
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Consequently, the record in these investigations indicates a sufficient causal nexus between the
subject imports and the condition of the domestic industry and thus demonstrates material injury by
reason of subject imports. We therefore conclude that subject imports have had a significant adverse
impact on the domestic industry.

CONCLUSION

For the reasons stated above, we find that an industry in the United States is materially injured by
reason of imports of citric acid and certain citrate salts from Canada and China that Commerce found to
be sold at less than fair value and imports from China that Commerce found to be subsidized by the
Government of China.
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SEPARATE AND DISSENTING VIEWS OF CHAIRMAN SHARA L.
ARANOFF, VICE CHAIRMAN DANIEL R. PEARSON, AND COMMISSIONER
DEANNA TANNER OKUN

Based on the record in these final phase investigations, we find that an industry in the United
States is not materially injured or threatened with material injury by reason of imports of citric acid and
certain citrate salts from Canada and China that have been found to be sold in the United States at less
than fair value (“LTFV”) and imports of citric acid and certain citrate salts from China that have been
found to be subsidized by the Government of China.

l. NO MATERIAL INJURY BY REASON OF THE SUBJECT IMPORTS FROM CANADA
AND CHINA'

A Additional Conditions of Competition

The U.S. market. The U.S. market for citric acid is relatively concentrated and dominated by end
users. The five largest responding purchasers *** accounted for 48.3 percent, and the 17 largest
purchasers accounted for 66.9 percent, of apparent U.S. consumption between 2006 and 2008.2 Four of
the top five, and eight of the top ten, leading purchasers were end users rather than distributors. Food and
beverage producers dominate the ranks of the high-volume end user purchasers.® Nearly 95 percent of the
domestic industry’s sales were made to end users, virtually all by long-term contract, with the remaining
five percent sold to distributors generally under contract. While the majority of subject import sales by
volume also were made to end users, a significant volume of subject imports from China were sold to end
users on the spot market compared with either the sales for the domestic product or subject imports from
Canada.* Only nonsubject imports were more likely to be sold to distributors and to be sold on the spot
market as well.’

Domestic sales of citric acid by the domestic industry were overwhelmingly made by long-term
contracts, typically 12 months in duration coinciding with the calendar year. For the U.S. industry as a
whole, long-term contract sales accounted for approximately 99 percent of the quantity of citric acid
pricing products 1, 2, and 3 sold over the period of investigation.® While the majority of subject imports
were sold by contract — *** percent for subject imports from Canada, and 60 percent for imports from
China — the terms of these contracts were both short-term (reportedly 1 to 9 months) and long-term (12
months or longer).’

Negotiations for the high-volume long-term contracts typically occur in the last quarter of the
previous year. Domestic producers prefer to book as much of their productive capacity into these

1 We join the Commission’s Views with respect to domestic like product, domestic industry, negligibility,
cumulation for purposes of the Commission’s material injury analysis, and conditions of competition.

CRatl-2, PR at 11-2.
¥ CR/PR at Table 11-2.

* For subject imports from Canada, *** percent were sold to end users under contract, as were 60.4 percent of
subjects from China. CR at V-7, PR at V-5.

*CR at V-7, PR at V-5.

® CR at V-7, PR at V-5. Among industry participants, the share of total sales made by long-term contract varied
somewhat. Cargill reported selling *** percent of its citric acid by long-term contract, Tate & Lyle reported ***
percent, and ADM *** percent. Id.

"CR at V-7, PR at V-5.
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contracts as possible, and domestic producers regard these high-volume customers as having “tremendous
negotiating leverage.”® The members of the domestic industry compete fiercely for these contracts.’

The high-volume end users generally prefer buying from domestic producers but all divide their
purchases among multiple sources.’ These high-volume end user purchasers also exhibit marked
preferences for buying product under contracts of a year or more, *** !

Citric acid supply. Over the last several years the worldwide citric acid industry has gone
through some fairly significant changes. The vast majority of the world’s citric acid productive capacity is
in China, the European Union (EU), and the United States.> While the total capacity in China increased
significantly over the period of investigation, the Chinese industry has been substantially consolidated
since 2002, with the number of firms allegedly falling from over 100 to 20.** Nonetheless, Chinese
capacity utilization remained at relatively high levels over the period of investigation and reportedly was
88.3 percent in 2008.** In the EU, Tate & Lyle closed a citric acid facility in the United Kingdom in
2007, and ADM closed a facility in Ireland in 2005. All of the citric acid capacity in Central and South
America is controlled by the petitioners.’® Finally, the industry in Japan is now *** 1/

Citric acid rarely accounts for a significant portion of the finished products in which it’s used, but
it is a vital component, and end users cannot afford significant interruptions in supply. While the parties
are divided, the record suggests that the citric acid market experienced tightness of supply during the
period of investigation, particularly in 2008.** Domestic producers claim that there was no shortness of
supply apart from disruptions caused by reactions to the antidumping duty investigation filed in the EU in
2007 and by reactions to this action. Respondents argue that the global market for citric acid has been
tight regardless of any of these investigations.

B. Volume of the Subject Imports

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”

We concur with the Commission majority that the absolute volume of cumulated subject imports
is significant. Subject imports were in the U.S. market in substantial volumes throughout the period of
investigation, never accounting for less than *** of the market. While the increase in the volume of

8 CR at V-11, citing Tr. at 28-29, PR at V-7.
°CR at V-11, PR at V-7.

0CR at 11-20 and 11-21, PR at I1-; see also CR/PR at Table D-1 (Major U.S. Purchasers’ Bid Information which
provides information on multiple sourcing and domestic competition for large contracts).

11 JBL prehearing brief at 31-32.
12 CR/PR at Table VII-7.

¥ CRat VII-5, n. 6 and Table VII-7. Respondents argue that the Government of China’s recent environmental
protection policies caused rapid consolidation of producers of citric acid and citrate salts in China. See, e.g., Conf.
Tr. at 131; Chinese Respondents’ Postconference Br. at 1.

Y CR/PR at Table VII-7.

5 CRat VII-14, PR at VII-9.
*CR at VII-14, PR at VII-9.
" CR at VII-15, PR at VII-9.

B CRat 11-8 - 11-10, V-43 *** V-45 *** \/-47-V/-49 *** PR at |1-4-11-5, V-19; see also Domestic producers’
posthearing brief at Exh. 3, pp. 29-31.

1219 U.S.C. § 1677(7)(C)(i).
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subject imports was at a rate higher than the increase in apparent U.S. consumption, market share gained
by subject imports came largely at the expense of nonsubject imports rather than the domestic product.
Subject imports’ market share increased from *** percent in 2006 to *** percent in 2008 while the
domestic industry’s market share declined only from *** percent in 2006 to *** percent in 2008.® The
increase in subject import volume, therefore, occurred at a time when demand was increasing and the
domestic industry was itself increasing both production and shipments, and substantially reducing its end-
of-period inventories in absolute terms and as a share of shipments.?> By 2008, the domestic industry was
operating at 91.7 percent capacity utilization.? The record suggests that the industry was operating close
to its practical capacity in 2008, and apparently suffering some capacity constraints, as customers began
to experience delays and the domestic industry declined to take on additional business.

The record also suggests some separation in the markets served by the domestic industry and the
subject imports. The domestic industry focused its marketing efforts on securing high-volume contracts
with the largest end user purchasers in order to fill its capacity with as few customers as possible. This
strategy meant that the domestic industry devoted very little of its production to distributor sales, a niche
filled by subject and nonsubject imports.?

For these reasons, we find that the volume of subject imports is significant both in absolute terms
and relative to consumption and production in the United States.

C. Price Effects of the Subject Imports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of subject imports,
the Commission shall consider whether — (1) there has been significant price underselling

by the imported merchandise as compared with the price of domestic like products of the
United States, and (l1) the effect of imports of such merchandise otherwise depresses

prices to a significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.?

Producers and importers gave mixed responses as to the importance of price in purchasing
decisions. All three domestic producers responded that factors other than price were never a significant
factor in their sales of subject product.”® However, a majority of responding importers and purchasers
indicated that non-price differences were always or frequently significant when comparing the domestic
like product to subject imports from China or subject imports from Canada to subject imports from
China.®

2 CR/PR at Table C-1.
2L CR/PR at Table C-1.
22 CR/PR at Table C-1.

2 CR at V-7, PR at V-5. Only five percent of domestic industry sales were to distributors whereas *** percent of
total sales of subject imports from Canada and 14.0 percent of total sales of subject imports from China were to
distributors. Id.

%19 U.S.C. § 1677(7)(C)(ii).
% CRIPR at Table 11-7.

% CR/PR at Table 11-7. Less than half of responding importers thought that non-price factors were never
significant, and a majority of those responding indicated that non-price differences were always or frequently
significant when comparing the domestic like product to subject imports from China or subject imports from Canada
to subject imports from China. Purchasers were also far less likely than domestic producers to report non-price
differences as being never important. Purchasers, like importers, were more likely to find non-price differences
always or frequently important when comparing the domestic like product to subject imports from China and when

(continued...)
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The product-specific pricing data gathered in the final phase of these investigations show more
individual instances of underselling by subject imports than did the preliminary data.”” The data,
however, also reveal that most underselling by subject imports occurred in segments where domestic sales
volumes were generally modest.

In the final phase of these investigations, staff gathered quarterly pricing data on five products.?®
For products 1-3, the pricing data were gathered by spot sales to end users, contract sales to end users,
spot sales to distributors, and contract sales to distributors. For products 4 and 5, data were gathered by
sales to end users and sales to distributors. As in the preliminary phase, these surveyed products
accounted for a significant share of shipments. These five products accounted for approximately 56.3
percent of domestic shipments, *** percent of U.S. shipments of subject imports from Canada, and 60.0
percent of U.S. shipments of subject imports from China.?®

Aggregating the pricing data for these products yielded 231 quarterly comparisons, with subject
imports underselling in 139, or 60 percent, of those comparisons. But aggregating the quarterly
comparison results obscures some significant differences in volume and underselling. Splitting pricing
data for products 1-3 into four categories yielded far more quarterly comparisons and also more
underselling. Subject imports were significantly more likely to undersell the domestic like product in
spot sales than in contract sales. For product 1 spot sales to end users, subject imports undersold the
domestic like product in 18 of 24 quarterly comparisons. But for sales of product 1 made under contract
to end users, subject imports undersold the domestic like product in only four of 24 quarterly
comparisons.®® Similar disparities were present when comparing spot and contract sales to distributors as
well

More striking, however, were the differences in the volumes in the different channels of
distribution. Subject imports consistently undersold the domestic like product in product 1 sales on the
spot market to end users and consistently oversold the domestic like product in contract sales to end users.
But the volume of sales in these markets was quite disparate, particularly for the domestic like product.
The domestic industry reported pricing information for *** pounds of product sold to end users over the
period of investigation. The vast majority of product 1 end user sales reported by the domestic industry,

% (...continued)
comparing subject imports from Canada to subject imports from China. Id.

%7 See, e.q., Citric Acid and Certain Citrate Salts from Canada and China, Invs. Nos. 701-TA-456 and 731-TA-
1151-1152 (Preliminary), USITC Pub. 4008 at 26-28 (June 2008). In the preliminary phase of these investigations,
product-specific pricing data were gathered for five products, but the gathered data were not divided by method of
sale or type of customer. The product-specific data covered a significant share of shipments in the U.S. market over
the period of investigation, including 57.6 percent of domestic shipments, *** percent of shipments of subject
imports from Canada, and 58.4 percent of subject imports from China in 2007. The product-specific pricing data
gathered in the preliminary phase showed subject imports underselling the domestic like product in only 12 of 92
quarterly comparisons. Margins of overselling by subject imports were significant, ranging from five percent to over
120 percent, while underselling margins for subject imports were modest.

% In the final phase of these investigations, quarterly pricing data was collected on the following five products:
two dry citric acid products, one citric acid in solution product, one sodium citrate product, and one potassium citrate
product. The citric acid products for which specific quarterly pricing data were gathered in these final investigations
are not the same as those surveyed in the preliminary phase. The preliminary data included no solution products; the
final phase data included one solution product but excluded all fine granular products. CR at V-17 and n.34, PR at
V-11 and n.34.

2 CR at V-17, PR at VV-11.
%0 Calculated from CR/PR at Tables V-4-V-6.

81 Calculated from CR/PR at Tables V-4-V-6. There were no reported sales of subject imported product 3 by
contract to distributors. Id. at CR/PR at Table V-6.
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*** percent, were sold under contract, a market segment wherein subject imports were priced above the
domestic product in 20 of 24 comparisons. For end user sales on the spot market, reported domestic sales
were only *** pounds, *** percent of reported product 1 sales to end users. This market segment,
accounting for such a minuscule share of product 1 domestic shipments, much less total reported product-
specific shipments, nonetheless accounted for a significant portion of underselling instances, with
underselling by subject imports in 18 of 24 quarters.*

Similar patterns and disparities can be seen in other product/channel segments as well. For
product 1 sales to distributors, reported shipments by the domestic industry were heavily concentrated by
contract (***), but most of the reported underselling by subject imports occurred in sales on the spot
market (23 of 24 quarters).** For products 2 and 3 as well, instances of underselling by subject imports
occurred most frequently in the spot market, but domestic sales volumes were concentrated in the contract
sales market.** Product-specific pricing data for products 4 and 5 were not reported by contract and spot,
but domestic shipments were concentrated in the end user segment while most underselling occurred in
the distributor segment.®

Domestic producers have put forward several arguments as to why the significant overselling by
subject imports in the contract sales segment should be ignored. Domestic producers point out that the
average volume sold by the domestic industry to the largest producers was *** pounds, while the average
volume sold by importers to the largest producers was ***, and even this figure overstates the average
volume of imports sold to the largest customers, which is actually closer to ***.* As discussed above,
domestic producers prefer these high-volume contracts to end users but they also indicate that these
purchasers have “tremendous negotiating leverage” and that the domestic producers compete fiercely for
these contracts.®” The larger volumes sold in these contracts may affect the price and thus skew this
pricing data reducing the U.S. prices relative to that of imports.®® The smaller volumes of subject imports
in these segments and the frequency of lower prices by the domestic industry suggest that purchasers in
these market segments prefer domestic product and that much of the competition in these segments is
between the domestic producers.®

Domestic producers have also argued that most underselling by subject imports occurred in 2008,
and that underselling margins prior to 2008 were too small to draw conclusions.* In a market as
described by domestic producers, however, where citric acid is largely a commodity product with intense
price competition, we would be hesitant to entirely dismiss even modest margins. Here, however, the
average underselling margin by subject imports was 12.7 percent, while the average overselling margin

%2 Calculated from CR/PR at Table V-4.

% Calculated from CR/PR at Table V-4. There was also a significant difference in concentration in this segment.
Sales on the spot market to distributors accounted for only *** percent of domestically produced product 1 sold to
distributors, while spot sales to distributors accounted for *** percent of reported sales of subject imported product 1
from Canada and *** percent of subject imported product 1 from China. Id.

% Calculated from CR/PR at Tables V-5 and V-6.

% Calculated from CR/PR at Tables V-7 and V-8.

% Domestic producers’ posthearing brief at Exh. 1, pp. 5-6.
%" CR at V-11 and Table D-1, PR at V-7 and Table D-1.

% Domestic producers’ posthearing brief at Exh. 1, pp. 5-6.

% Domestic producers’ volume arguments could be extended to explain underselling in the spot market, where
subject import volumes sometimes exceeded the volume of domestic sales. For example, for sales of product 1 to
end users on the spot market, total reported domestic sales were *** pounds over the period of investigation, versus
*** million pounds of subject imports. Calculated from CR/PR at Table V-4.

“0 Domestic producers’ posthearing brief at Exh. 1, p.5.
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was 15.0 percent.** Moreover, in the segments of the market with the highest volumes, such as product 1
contract sales to end users, overselling by subject imports tended to be spread out throughout the period
of investigation and not concentrated in the later quarters of the period of investigation.** * Based on the
record evidence in the final phase investigation, we find that there has not been significant underselling of
the domestic like product by subject imports.

We do not see evidence of price depression. All parties agree that prices for both the domestic
like product and subject imports rose significantly in 2008. Domestic producers argue that the 2008 price
increases should be discounted, in part because of the pendency of these investigations and because the
antidumping duty investigation in the EU inflated U.S. prices.** Although the statute permits us to
discount the significance of post-petition data, given the facts of record, we decline to attribute the 2008
price increases to the pendency of these investigations. These petitions were filed in April 2008. Given
that the significant majority of all domestic sales are made under long-term contract with prices
negotiated in the fourth quarter of the preceding year, these investigations were not pending at the time
that 2008 prices received by the domestic industry were largely determined.* Nor is there evidence on
the record that the possibility of these petitions being filed was known or discussed within the industry.*
Domestic producers have also argued that price increases reflect the filing of an EU antidumping duty
investigation in 2007, and should be discounted. But product-specific data show price increases in 2007,
and, because of the preponderance of long-term contracts in the market, most of these 2007 price
increases would have been negotiated in 2006, well before the EU action began.*” Furthermore, we see
little evidence that the EU investigation significantly affected the volume or pricing of imports into the
United States, particularly since volume and pricing for subject imports from Canada, exempt from the
EU investigation and not likely to replace Chinese imports in the EU market, followed trends similar to
subject imports from China.*®

* CR/PR at Table V-10.

“2 Domestic producers have argued that the pricing data for 2005, gathered during the preliminary phase of these
investigations, ought to be considered as well. We decline to do so, as the data were not gathered for the same
products at the same level of detail.

3 Commission staff also gathered product-specific pricing data from purchasers, CR/PR at Tables D-2-D-4, as
well as information on specific bids and awards, CR/PR at Table D-1. The purchaser pricing data suggest more
frequent underselling, even in contract sales, than is apparent in the producer/importer pricing data. We have
reviewed these data and found them useful. However, we do not rely on the purchasing pricing data in drawing
conclusions about underselling or overselling. Here, we have good coverage of the market through our
producer/importer pricing data, and better coverage than is available in the purchaser pricing data. The
producer/importer pricing dataset has also benefitted from careful review and revision by Commission staff and the
parties to ensure that only appropriate sales were included in the dataset; time and resources preclude such review to
ensure that only the appropriate products at the appropriate level of trade were included in the purchaser pricing data.

* Domestic producers’ posthearing brief at Exh. 1, pp. 5-6.

5 We note that the product-specific pricing data for domestic sales to end users show very little movement in
price within a given calendar year. See CR/PR at Tables V-4-V-8.

6 Domestic producers have conjectured that the pendency of the EU petition prompted concerns that similar
actions would be filed in the United States. However, there is no evidence on the record that such concerns changed
behavior on the part of importers or purchasers. Import volume increases in 2008 were similar to volume import
increases in 2007 and there is no other record evidence that volumes [or prices] were reacting to the EU petition.

4T CR/PR at Table C-1 (AUVs for subject imports) and Tables V-4, V-5, and V-7.

“8 1n 2008, *** percent of Canada’s total shipments of citric acid were exported to the United States, *** percent
of its shipments were to its home market, and *** percent of its shipments were exported to other countries,
principally to ***, CR/PR at Table VII-1.

44



We find that while there is evidence of price suppression, the record does not indicate that subject
imports were the reason for the industry’s inability to raise prices more rapidly.*® The industry’s unit cost
of goods sold jumped by 5.1 percent between 2006 and 2007, unit sales values were flat, and the
industry’s COGS/sales ratio went from 98.6 percent in 2006 to 103.6 percent in 2007. The industry was
able to raise prices in 2008, but its COGS/sales ratio remained at an anemic rate of 97.9 percent.*® As
noted above, prices for a significant portion of the domestic industry’s sales are set as much as a quarter
before the beginning of the calendar year, and prices for those contract sales show very little movement
during the calendar year. The record suggests that the rapid increase in raw materials costs was not
adequately anticipated or prepared for at the time 2007 contracts were negotiated.” By the time 2008
contracts were negotiated, the run-up in corn prices was widely known and domestic producers changed
their contracts to incorporate price escalation clauses.®* For 2008 calendar year sales, before these
petitions were filed, the domestic industry was able to gain significant price increases despite the presence
of increased volumes of subject imports in the U.S. market, and prices for subject imports rose as well.>

In considering price suppression, we have also considered the effect of intra-industry competition
in preventing price increases. *** >

Commission staff were able to gather data on specific bids and awards for citric acid from some
of the U.S. market’s ***.> The bidding data indicate that large purchasers sought bids from multiple
sources on these contracts and not infrequently sought additional rounds of bidding. But the bidding data
also show that the lowest bidder rarely secured the total volume of a contract. *** split each of its three
largest purchases between two suppliers, *** split its largest purchase between two sources, ***, and ***
split its largest purchase among four suppliers. The general practice among these high-volume purchasers
was to divide up the contract purchases relatively evenly, rather than awarding a significant majority to
the lowest bidder. The contract data also show that domestic producers were participants in most of the
bidding processes, that they competed strongly for these contracts, and underbid both each other and
subject imports.

* Compare Domestic prehearing brief at 55.
0 CR/PR at Table C-1.
%! Domestic producers’ posthearing brief at Exh. 7, pp. 1-2, and Exh. 20.

2 CR/PR at V-1 and V-2. Petitioners reported that their contracts did not include price escalation clauses during
the 2006 to 2008 period and that until 2007, when raw material costs increased dramatically, the lack of escalations
had not been a problem. ***, |d.

% Domestic producers have argued that substantial price increases gained for 2009 contracts indicate that subject
imports have suppressed prices and that only the pendency of these investigations allowed the industry to win such
substantial price increases. We are hesitant to draw significant conclusions on the basis of pricing data alone, but we
also note that we found price increases occurring over most of the period of investigation, though, because of the
market’s own contract cycle, at a lag from price increases. We view the 2009 price increases as consistent with the
pattern that emerged in 2007 and 2008.

We also note that the domestic industry has continued to devote a significant portion of its shipments to
export markets. AUVs for its exports increased over the period of investigation at essentially the same rate as AUVs
for its domestic shipments, and the industry apparently expects continued increases in this market. This pattern
indicates that the domestic industry finds increased citric acid prices to be a market-wide phenomenon rather than
one local to the U.S. market and caused largely by these investigations.

54 %xk

% CR/PR at Table D-1.
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We have also considered the allegations of lost sales and lost revenues.®® Purchaser responses to
these allegations were generally not supportive.>” Some purchasers did indicate that imports were low-
priced players in the U.S. market or that they switched to imports for price-based reasons.*® But other
responses also indicated that purchasers had in fact switched from one domestic producer to another or
had struggled with domestic availability, particularly in 2008.

The record indicates that overselling by subject imports, not underselling, was the norm in the
market segments most important to the domestic industry; that prices began to rise even before any unfair
trade investigations were begun either in the United States or in the EU; that the industry’s apparent price-
cost squeeze was not well correlated with trends in import volumes, pricing, or underselling; that
competition is intense among the domestic industry for high-volume contracts to end users and shifts by
these purchasers from one domestic producer to another were not uncommon during the period of
investigation.>® For these reasons, we do not find that subject imports had significant adverse effects on
domestic prices.

D. Impact of the Subject Imports®

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on
the state of the industry.”®* These factors include output, sales, inventories, capacity utilization, market
share, employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital,
research and development, and factors affecting domestic prices. No single factor is dispositive and all
relevant factors are considered “within the context of the business cycle and conditions of competition
that are distinctive to the affected industry.”®

The domestic industry saw improvement in several key metrics over the period of investigation.
Production increased by 6.8 percent between 2006 and 2008; capacity utilization rose from 85.8 percent
to 91.7 percent over the same period; U.S. shipments increased by 9.0 percent and export shipments by
16.8 percent. Inventories at the end of 2008 were down 42.5 percent from the end of 2006. The number
of production and related workers declined by 4.6 percent, but productivity rose by 11.8 percent. Gross
profit in 2008 was nearly double that in 2006.%

Despite these improvements, the industry’s financial position was weak over the period of
investigation. The industry recorded losses at the operating level in each of the three years, though losses

% CR/PR at Tables V-11 and V-12.

5 See, €.0., CR at V-45 and V-46 (***).

% See, €.0., CR at V-43 (***), V-44 (¥**), V-47 (***) and V-48 (***).
% CR/PR at Table D-1.

8 Commerce estimated a dumping margin of 23.21 percent for Canadian respondent JBL and all others, and
margins ranging from 94.61 percent to 129.08 percent for named China respondents, as well as a margin of 156.87
for all others. CR at 1-6-1-7, PR at 1-4-1-5.

6119 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”) SAA at 885.

6219 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Inv. Nos. 701-
TA-386, 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

8 CR/PR at Table C-1.
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in 2008 were significantly smaller.* The industry’s capital expenditures in 2008 were lower than in 2006
or 2007, and it has consistently had negative returns on its assets.®® Moreover, we recognize that these
losses have occurred at a time when import volume increased.

Nevertheless, we do not find a sufficient causal link between the presence and behavior of subject
imports in the market and the current condition of the domestic industry. As an initial matter, we note
that, according to information submitted by domestic producers, this is an industry that has been marked
by falling prices and returns for at least a decade, well before significant volumes of subject imports
entered the U.S. market.®® Focusing on the period of investigation, we do not find clear correlations
between trends in subject import volumes and prices and the performance of the domestic industry. As
demand increased over the period of investigation, subject import volume increased as did the domestic
industry’s shipments and production. Increases in subject imports’ market share were largely at the
expense of nonsubject imports.®” Moreover, by 2008, the domestic industry was operating at *** percent
capacity utilization, with evidence that it was experiencing some capacity constraints (e.g., delays in
shipments and declining to take on additional business).

We recognize that subject import volume and market share rose from 2006 to 2007 (*** percent
and *** percentage points, respectively), when the domestic industry suffered its worst losses of the
period of investigation.®® However, subject import volume and market share increased again from 2007
to 2008 (*** percent and *** percentage points, respectively), as the domestic industry recorded
increased production, capacity utilization, sales, and prices and its best financial performance of the
period of investigation.

We have also noted some differences in market concentrations and the general trend of subject
imports overselling, not underselling, the domestic like product in the domestic industry’s preferred
market segments. Prices for the domestic like product rose in tandem with rising import volumes. The
record suggests that the domestic industry might have suffered a cost-price squeeze in 2007, but the
industry’s situation improved in 2008 even as import volume rose.

As discussed above, the record indicates that all three domestic producers are concentrated in the
same portion of the market: high-volume sales by contract to major end users. While we consider the
industry as a whole, variations in individual market participants’ sales and performance demonstrate that
the overall industry’s performance was affected by intra-industry competition. Domestic producers
rationally seek to fill as much as their productive capacity as possible through as few contracts as possible
with high volume purchasers with fairly predictable needs, *** 59 ***

***.70 ***.71

The record suggests that concentration by the domestic industry in end user contract sales, the
contract cycle particular to this industry, and price leverage on the part of high-volume end user
purchasers made it difficult for the domestic industry to raise prices quickly enough to keep pace with the
significant increase in raw material costs. Moreover, these increases in raw material costs were
unanticipated and not prepared for during 2007 contract negotiations which did not contain price

 CR/PR at Table C-1.
8 CR/PR at Tables VI-5 and VI-6.
% Domestic producers’ posthearing brief at Exh. 7.

§7 Subject imports gained *** percentage points of U.S. market share from 2006 to 2008 whereas the domestic
industry lost *** percentage points and non-subject imports lost *** percentage points of U.S. market share for the
same period. CR/PR at Table C-1.

% CR/PR at Table C-1.

% CR/PR at Table VI-2.

0 Calculated from CR/PR at Table VI-2.
™ Calculated from CR/PR at Table VI-2.
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escalation clauses. The industry’s general difficulties were compounded by ***. But the record also
indicates that the industry was able to begin recouping its higher costs. By the start of the 2008 contract
cycle, before these petitions had been filed and while subject import volumes were still rising, the
domestic industry had won significant price increases along with increases in shipment volumes that
represented a peak for this investigation period and significantly decreased inventory levels.

We find that the record does not indicate a causal nexus between subject import trends and the
domestic industry’s performance. Therefore, we do not find that the domestic industry is materially
injured by reason of subject imports.

1. NO THREAT OF MATERIAL INJURY BY REASON OF SUBJECT IMPORTS FROM
CANADA AND CHINA

A. Legal Standards

Section 771(7)(F) of the Act directs the Commission to determine whether the U.S. industry is
threatened with material injury by reason of the subject imports by analyzing whether “further dumped or
subsidized imports are imminent and whether material injury by reason of imports would occur unless an
order is issued or a suspension agreement is accepted.””? The Commission may not make such a
determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as a
whole” in making its determination whether dumped or subsidized imports are imminent and whether
material injury by reason of subject imports would occur unless an order is issued.” In making our
determination, we consider all statutory threat factors that are relevant to this investigation.”

B. Cumulation

For purposes of determining if a threat of material injury exists, cumulation is discretionary.
Under section 771(7)(H) of the Act, the Commission may cumulatively assess the volume and price
effects of subject imports from all countries as to which petitions were filed on the same day if the
requirements for cumulation for material injury analysis are satisfied.”

As we have already found in our material injury cumulation analysis, in which we joined the
Commission’s Majority Views, none of the cumulation exceptions apply to these investigations, and there
is a reasonable overlap of competition among subject imports from Canada and China and the domestic
like product.

In addition to that analysis, for purposes of assessing whether we should cumulate subject imports
from Canada and China for purposes of our threat of material injury analysis, we have considered the
volume and pricing trends exhibited by the subject imports. We find sufficient similarities in those
trends. Subject imports from both Canada and China increased over the period of investigation and
gained market share. As for pricing trends, AUVs for imports from both countries increased over the
period of investigation, and product-specific pricing data showed increases across most products over the
period of investigation. We exercise our discretion to cumulate subject imports from Canada and China
for purposes of our threat of material injury analysis.

219 U.S.C. §1677(7)(F)(ii).
%19 U.S.C. §1677(7)(F)(ii).

19 U.S.C. 81677(7)(F)(ii). Statutory threat factors (V1I) is inapplicable, as no imports of agricultural factors
are involved. Id.

519 U.S.C. § 1677(7)(H).
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C. Analysis of Statutory Threat Factors

We have found the volume of subject imports in the U.S. market to be significant absolutely, but
we do not find a substantial increase in subject imports in the imminent future likely. Subject import
volume increased at a time when overall demand was increasing, and the domestic industry’s U.S. market
share remained large and only slightly changed over the period of investigation.

Moreover, we do not find that the capacity and export trends of the industries in the subject
countries suggest a significant increase in subject import volume in the imminent future. The industry in
Canada reported *** increase in capacity over the period of investigation and ***, The industry operated
*** increasing capacity utilization rates throughout the period of investigation and ***, ***’® The U.S.
market has been the primary focus of the industry in Canada and ***.”” Moreover, the share of shipments
exported to the United States has been *** over the period of investigation. Inventories were *** higher
at the end of 2008, but the increase in inventories was *** to overall shipments.

While the industry in China experienced significant increases in capacity over the period of
investigation, more modest increases are projected for the near future.” Furthermore, Chinese capacity
utilization rates were relatively high over the period of investigation, at a reported 88.3 percent in 2008.
Inventories have grown significantly over the period of investigation and, at the end of 2008, were higher
than total shipments to the United States that year. The industry in China differs from the industry in
Canada in that the United States is not, and never has been, its primary market. The citric acid producers
in China serve a significant domestic market, where by 2008, shipments to the home market exceeded
shipments to the United States by a nearly 3-to-1 margin.” This market is expected to continue to grow at
a high rate in the near future. Even with a strong home market, the industry in China exports significant
portions of its production. The EU has long been the industry’s primary export market. The recent EU
investigation limited access to this important market throughout the latter portion of the period of
investigation. However, recent data suggest that producers in China have been able to export to the EU
and obtain prices above those specified in the price undertaking. Unlike producers in the United States
and Canada, the industry in China does not use genetically modified organisms in its citric acid
production, and as such it has an advantage in shipping to the EU, where citric acid capacity remains well
short of demand.

We recognize that combined, these two industries have available capacity and inventories
relatively significant to total shipments to the United States. Production capacity in the U.S. market is
well short of demand, and imports will continue to be necessary to meet or fill that demand. Imports from
Canada and China have long been part of the U.S. market and at significant volumes.

The conditions of competition in this market also suggest that it would be difficult for subject
imports to gain significant additional volume in the U.S. market that would bring significant competition
with the domestic industry. As noted, the high-volume, end user contract sales are set in a relatively
narrow time frame, and this is the portion of the market where the domestic industry concentrates most of
its energy. The domestic industry already devotes virtually all of its domestic shipments to this share of
the market. Given current high levels of production, the domestic industry has little available additional

® CR/PR at Table VII-1.

" CR/PR at Table VII-1. Exports to the U.S. market as a share of total Canadian shipments were *** 2009 and
2010.

® CR/PR at Table V1I-3. Chinese industry data are based on usable foreign producer questionnaire responses of
14 companies that reported collectively accounting for approximately 90 percent of Chinese exports to the United
States during the period of investigation. CR at I-4.

™ CR/PR at Table VI1I-3. Chinese shipments to its home market as a share of its total shipments were 27.8
percent in 2008 whereas Chinese exports to the U.S. market as a share of China’s total shipments were 10.0 percent
in 2008. Id.
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capacity for new customers and little motivation to increase its penetration of the markets that subject
imports currently dominate, namely spot sales and distributor sales.

We have already found that subject imports have not significantly impacted domestic prices.
Subject imports generally oversold the domestic like product in the market segments dominated by the
domestic industry. Prices for subject imports rose along with raw material prices, as did prices for the
domestic like product. Prices for the domestic like product did not initially rise quickly enough to keep
up with significant raw material cost increases, leaving the industry in a cost-price squeeze in 2007, but
the record indicates that prices rose significantly in 2008, despite the presence of an increased volume of
subject imports. Intra-industry competition also has affected prices in the U.S. market. Pricing data from
2007 and 2008 indicate that the market has been adjusting to increased raw material costs and an apparent
tightness in supply, and the pricing adjustments have occurred despite increases in import volume and
apparent available capacity and inventories in the subject countries.

Accordingly, based on the record, we determine that the domestic industry producing citric acid
and certain citrate salts is not threatened with material injury by reason of subject imports from Canada
and China.

. CONCLUSION
For the reasons stated above, we find that the domestic industry producing citric acid and certain

citrate salts is not materially injured or threatened with material injury by reason of subject imports from
Canada and China sold at LTFV and subject imports from China subsidized by the Government of China.
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PART I: INTRODUCTION

BACKGROUND

These investigations result from a petition filed on April 14, 2008, by Archer Daniels Midland
Co. of Decatur, IL (“ADM”); Cargill, Inc. of Wayzata, MN (“Cargill”); and Tate & Lyle Americas, Inc.
of Decatur, IL (“Tate & Lyle”), alleging that an industry in the United States is materially injured and is
threatened with material injury by reason of imports from Canada and China of citric acid and certain
citrate salts that are allegedly sold in the United States at less than fair value (“LTFV™) and subsidized by
the government of China. Information relating to the background of these investigations is provided

below.?

Effective date

Action

Petition filed with Commerce and the Commission; Commission institutes investigations

April 14, 2008 (73 FR 21650, April 22, 2008)
May 13, 2008 Commerce’s notice of initiation (73 FR 27492)
May 28, 2008 Commission’s preliminary determinations (73 FR 33115, June 11, 2008)

September 19, 2008

Commerce’s preliminary countervailing duty determination (73 FR 54367)

November 20, 2008

Commerce’s preliminary antidumping duty determinations (73 FR 70324)(Canada) and (73
FR 70328)(China)

November 20, 2008

Commission’s scheduling of its final phase investigations (73 FR 73955, December 4,
2008)

Commerce’s final antidumping and countervailing duty determinations (74 FR 16836,

April 13, 2009 16838, and 16843)

April 7, 2009 Commission’s hearing*

May 8, 2009 Commission’s vote

May 22, 2009 Commission’s determinations and views transmitted to Commerce

LA list of witnesses that appeared at the hearing is in app. B.

1 A complete description of the imported product subject to these investigations is presented in the section
entitled The Subject Merchandise located in Part | of this report.

2 Federal Register notices cited in the tabulation after the Commission’s scheduling of its final investigations are

presented in app. A.
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STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT
Statutory Criteria

Section 771(7)(B) of the Tariff Act of 1930 (the “Act”) (19 U.S.C. 8 1677(7)(B)) provides that in
making its determinations of injury to an industry in the United States, the Commission--

shall consider (I) the volume of imports of the subject
merchandise, (I1) the effect of imports of that merchandise on
prices in the United States for domestic like products, and (111)
the impact of imports of such merchandise on domestic
producers of domestic like products, but only in the context of
production operations within the United States; and . . . may
consider such other economic factors as are relevant to the
determination regarding whether there is material injury by
reason of imports.

Section 771(7)(C) of the Act (19 U.S.C. § 1677(7)(C)) further provides that--

In evaluating the volume of imports of merchandise, the
Commission shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute
terms or relative to production or consumption in the United
States is significant.

In evaluating the effect of imports of such merchandise on
prices, the Commission shall consider whether . . . (1) there has
been significant price underselling by the imported merchandise
as compared with the price of domestic like products of the
United States, and (I1) the effect of imports of such merchandise
otherwise depresses prices to a significant degree or prevents
price increases, which otherwise would have occurred, to a
significant degree.

In examining the impact required to be considered under
subparagraph (B)(i)(111), the Commission shall evaluate (within
the context of the business cycle and conditions of competition
that are distinctive to the affected industry) all relevant
economic factors which have a bearing on the state of the
industry in the United States, including, but not limited to

(I) actual and potential declines in output, sales, market share,
profits, productivity, return on investments, and utilization of
capacity, (1) factors affecting domestic prices, (111) actual and
potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital, and investment, (1V)
actual and potential negative effects on the existing development
and production efforts of the domestic industry, including efforts
to develop a derivative or more advanced version of the domestic



like product, and (V) in {an antidumping investigation}, the
magnitude of the margin of dumping.

Organization of the Report

Information on the subject merchandise, margins of dumping and subsidies, and domestic like
product is presented in Part I. Information on conditions of competition and other relevant economic
factors is presented in Part Il. Part Il presents information on the condition of the U.S. industry,
including data on capacity, production, shipments, inventories, and employment. The volume and pricing
of imports of the subject merchandise are presented in Parts IV and V, respectively. Part VI presents
information on the financial experience of U.S. producers. Information obtained for use in the
Commission’s consideration of the question of threat of material injury is presented in Part VII.

U.S. MARKET SUMMARY

The U.S. market for citric acid and certain citrate salts totaled *** dry pounds and approximately
*** in 2008. Currently, three firms produce citric acid and certain citrate salts in the United States.

These firms are the petitioners, ADM, Cargill, and Tate & Lyle. ***, Jungbunzlauer Technology GmbH
& Co. (*JBL”) *** imported citric acid from Canada in 2008.® At least 31 firms have reported importing
citric acid and/or certain citrate salts from China since 2006.

U.S. producers’ U.S. shipments of citric acid and certain citrate salts totaled 403 million dry
pounds valued at $215 million in 2008, and accounted for *** percent of apparent U.S. consumption by
quantity (*** percent by value). U.S. imports from Canada totaled *** dry pounds valued at *** in 2008,
and accounted for *** percent of apparent U.S. consumption by guantity (*** percent by value). U.S.
imports from China totaled 194 million dry pounds valued at $118.3 million in 2008, and accounted for
*** percent of apparent U.S. consumption by quantity (*** percent by value). U.S. imports from all
other sources combined totaled 55.6 million dry pounds valued at $41.1 million in 2008, and accounted
for *** percent of apparent U.S. consumption by quantity (*** percent by value). Citric acid and certain
citrate salts are generally used as an acidulant, preservative, and flavor enhancer in food and beverage end
uses as well as an ingredient in many household and industrial detergents and cleaners.

SUMMARY DATA AND DATA SOURCES

A summary of data collected in these investigations is presented in appendix C, table C-1.* U.S.
industry data are based on the questionnaire responses of the three petitioning firms that accounted for all
U.S. production of citric acid and certain citrate salts in 2008. Data for U.S. imports from Canada are
compiled using the reported U.S. imports of JBL, the U.S. importer of Canadian product which accounted
for *** U.S. imports from Canada, ***.° Data for U.S. imports from China and nonsubject countries are
compiled using official Commerce statistics. Data regarding the Canadian industry are based on the
foreign producer questionnaire response of Jungbunzlauer Technology GmbH & Co. (“JBL Canada™),
which accounted for all Canadian export shipments to the United States in 2008. Data regarding the
Chinese industry are based on 14 foreign producer questionnaires. The responding foreign producers

3% JBL Canada, the sole Canadian producer, did not produce sodium citrate or potassium citrate during the
period of investigation.

* Appendix C, table C-2 displays data compiled regarding the U.S. citric acid market, table C-3 displays data
regarding the U.S. sodium citrate market, and table C-4 displays data regarding the U.S. potassium citrate market.
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estimate that they collectively accounted for approximately 90 percent of Chinese export shipments to the
United States during the period for which data were collected in the investigations.

PREVIOUS AND RELATED INVESTIGATIONS

Citric acid and certain citrate salts have been the subject of a previous Commission investigation.®
In 2000, in investigation No. 731-TA-863 (Preliminary), the Commission determined that there was no
reasonable indication that an industry in the United States was materially injured or threatened with
material injury by reason of imports from China that were allegedly sold at LTFV.” The Commission
determined that the volume of U.S. imports from China was not significant, stating that “Chinese imports
have not made significant inroads into sales made by the domestic industry to U.S. food and beverage
manufacturers {by far the largest market segment in the United States at the time}. Rather, the large
majority of subject imports compete with the domestic product only in the industrial use market, where
the subject imports have already increased their market share without a significant adverse impact on the
industry.”® Further, the Commission determined that the record did not indicate price depression or
suppression and that the U.S. industry was not adversely impacted by reason of U.S. imports from China.’
Finally, the Commission determined that there was no reasonable indication that the U.S. industry was
threatened with material injury by reason of the subject imports, noting that “Chinese producers of citric
acid and sodium citrate are currently operating at a high capacity utilization level” and that “Chinese
home market and third country market shipments have risen each year since 1996.”%° 1

NATURE AND EXTENT OF SALES AT LTFV

On April 13, 2009, Commerce published notices in the Federal Register setting forth its final
determinations with regard to its antidumping investigations on citric acid and certain citrate salts from
Canada'? and China.®®* The estimated weighted-average dumping margins (in percent ad valorem), as
reported by Commerce are summarized in the tabulation below:

¢ The scope of the 2000 investigation consisted of citric acid and sodium citrate. The current investigations’
broader scope consists of those products, potassium citrate, and crude calcium citrate.

" Citric Acid and Sodium Citrate From China, Inv. No. 731-TA-863 (Preliminary), USITC Publication 3277,
February 2000, p. 1.

8 lbid., at p. 12.
? Ibid., pp. 14-15.
0 1bid., pp. 16-17.

11 Also mentioned in the Commission’s prior investigation was a price-fixing conspiracy in the citric acid industry
that took place in the 1990s. ADM and Haarmann & Reimer pled guilty in October 1996 and January 1997,
respectively, to participation, along with two European producers, in a price-fixing conspiracy which the U.S. Justice
Department found to be in place as early as 1991. The guilty plea resulted in total fines of $100 million for the four
firms. ***. Also, several U.S. civil class action law suits were filed in 1996 and 1997 in which ADM agreed to pay
$85 million and Haarmann & Reimer agreed to pay $46 million to bottlers and food processors. In all, fines paid out
on the cases totaled over $200 million. In 1998, Haarmann & Reimer sold its entire worldwide citric acid business
to Tate & Lyle. Ibid., p. I11-1, fn. 3. The Commission explicitly stated that it gave the price fixing “little weight” in
its determination “as it may have affected prices only for the early part of the investigation.” Ibid., p. 13, fn. 88.

12 Notice of Final Determination of Sales at Less Than Fair Value: Citric Acid and Certain Citrate Salts from
Canada; 74 FR 16843, April 13, 2009.

13 Citric Acid and Certain Citrate Salts from the People’s Republic of China: Final Determination of Sales at
Less Than Fair Value; 74 FR 16838, April 13, 2009.
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Margin

Exporter Producer (percent)
Canada
Jungbunzlauer Technology GmbH & Co. KG 23.21
All others 23.21
China
TTCA Co,, Ltd. (a.k.a. Shandong TTCA TTCA Co., Ltd. (a.k.a. Shandong TTCA 129.08
Biochemistry Co., Ltd.) Biochemistry Co., Ltd.)
Yixing Union Biochemical Co., Ltd. Yixing Union Biochemical Co., Ltd. 94.61
Anhui BBCA Biochemical Co., Ltd. Anhui BBCA Biochemical Co., Ltd. 111.85
Anhui BBCA Biochemical Co., Ltd. China BBCA Maanshan Biochemical Corp. 111.85
A.H.A. International Co., Ltd. Yixing Union Biochemical Co., Ltd. 111.85
A.H.A. International Co., Ltd. Nantong Feiyu Fine Chemical Co., Ltd. 111.85
High Hope International Group Jiangsu Yixing Union Biochemical Co., Ltd. 111.85
Native Produce IMP & EXP Co., Ltd.
Huangshi Xinghua Biochemical Co., Ltd. Huangshi Xinghua Biochemical Co., Ltd. 111.85
Lianyungang JF International Trade Co., Ltd. | TTCA Co., Ltd. (a.k.a. Shandong TTCA 111.85

Biochemistry Co., Ltd.)

Laiwu Taihe Biochemistry Co., Ltd. Laiwu Taihe Biochemistry Co., Ltd. 111.85
Lianyungang Shuren Scientific Creation Lianyungang Great Chemical Industry Co., 111.85
Import & Export Co., Ltd. Ltd.
Penglai Marine Bio-Tech Co. Ltd. Penglai Marine Bio-Tech Co. Ltd. 111.85
RZBC Imp & Exp. Co., Ltd./ RZBC Co., Ltd./ RzBC Co., Ltd. 111.85
RZBC (Juxian) Co., Ltd.
RZBC Imp & Exp. Co., Ltd./ RZBC Co., Ltd./ RZBC (Juxian) Co., Ltd. 111.85
RZBC (Juxian) Co., Ltd.
RZBC Imp & Exp. Co., Ltd./ RZBC Co., Ltd./ Lianyungang Great Chemical Industry Co., 111.85
RZBC (Juxian) Co., Ltd. Ltd.
Shihezi City Changyun Biochemical Co., Ltd. | Shihezi City Changyun Biochemical Co., Ltd. 111.85
Weifang Ensign Industry Co., Ltd. Weifang Ensign Industry Co., Ltd. 111.85
All others 156.87




NATURE OF COUNTERVAILABLE SUBSIDIES

On April 13, 2009, Commerce published a notice in the Federal Register setting forth its final
determination with regard to its countervailing duty investigation on citric acid and certain citrate salts
from China.** Commerce determined that the government of China is providing countervailable subsidies
to Chinese producers. The countervailable subsidy rates (in percent ad valorem), as reported by
Commerce, are presented in the following tabulation.*®

Exporter/producer Margin (percent)
China
TTCA Co., Ltd. (a.k.a. Shandong TTCA Biochemistry Co., Ltd.) 12.68
Yixing Union Biochemical Co., Ltd. and Yixing Union Cogeneration Co., Ltd. 3.60
Anhui BBCA Biochemical Co., Ltd. 118.95
All others 8.14

Commerce made the following final determinations regarding specific programs of the
government of China found to have provided countervailable subsidies to producers of citric acid and
certain citrate salts in China:*®

A. Government Policy Lending

B. “Famous Brands” Program-Yixing City

C. Reduced Income Tax Rates to FIEs Based on Location

D. “Two Free, Three Half” Program

E. Reduced Income Tax Rate for Technology or Knowledge Intensive FIES
F. Income Tax Credits on Purchases of Domestically Produced Equipment
G. VAT Rebate on Purchases by FIEs of Domestically Produced Equipment
H. VAT and Duty Exemptions on Imported Equipment

I. Local Income Tax Exemption and Reduction Program for “Productive” FIEsS
J. Energy and Water Savings Grant

K. Provision of Land in the AEDZ for LTAR

L. Land Use Rights Extension in Yixing City

4 Commerce has determined that the current nature of the economy in China does not create obstacles to apply
the necessary criteria in the countervailing duty law and initiated a countervailing duty investigation against China.
See Coated Free Sheet Paper from the People’s Republic of China: Amended Preliminary Affirmative
Countervailing Duty Determination, 72 FR 17484, 17486 (April 9, 2007).

15 Citric Acid and Certain Citrate Salts from the People’s Republic of China: Final Affirmative Countervailing
Duty Determination; 74 FR 16836, April 13, 2009.

18 1n addition, Commerce listed the following alleged programs for which it deferred investigation to any future
administrative review: (A) Provision of TTCA’s Plant and Equipment for LTAR and (B) Provision of Land in
Zhugiao Key Open Park for LTAR.
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THE SUBJECT MERCHANDISE
Commerce’s Scope
Commerce has defined the scope of these investigations as follows:

All grades and granulation sizes of citric acid, sodium citrate, and potassium citrate in
their unblended forms, whether dry or in solution, and regardless of packaging type. The
scope also includes blends of citric acid, sodium citrate, and potassium citrate; as well as
blends with other ingredients, such as sugar, where the unblended form(s) of citric acid,
sodium citrate, and potassium citrate constitute 40 percent or more, by weight, of the
blend.

The scope of these investigations also includes all forms of crude calcium citrate,
including dicalcium citrate monohydrate, and tricalcium citrate tetrahydrate, which are
intermediate products in the production of citric acid, sodium citrate, and potassium
citrate.

The scope of these investigations does not include calcium citrate that satisfies the
standards set forth in the United States Pharmacopeia and has been mixed with a
functional excipient, such as dextrose or starch, where the excipient constitutes at least 2
percent, by weight, of the product.

The scope of these investigations includes the hydrous and anhydrous forms of citric
acid, the dihydrate and anhydrous forms of sodium citrate, otherwise known as citric acid
sodium salt, and the monohydrate and monopotassium forms of potassium citrate.
Sodium citrate also includes both trisodium citrate and monosodium citrate, which are
also known as citric acid trisodium salt and citric acid monosodium salt, respectively.

Citric acid and sodium citrate are classifiable under 2918.14.0000 and 2918.15.1000 of
the Harmonized Tariff Schedule of the United States (“HTSUS”), respectively.
Potassium citrate and crude calcium citrate are classifiable under 2918.15.5000 and
3824.90.9290 of the HTSUS, respectively. Blends that include citric acid, sodium citrate,
and potassium citrate are classifiable under 3824.90.9290 of the HTSUS. Although the
HTSUS subheadings are provided for convenience and customs purposes, the written
description of the merchandise is dispositive.

Tariff Treatment

During the period of investigation, citric acid has been classifiable in the Harmonized Tariff
Schedule of the United States (“HTS”) under subheading 2918.14.00, sodium citrate under HTS



subheading 2918.15.10, and potassium citrate under HTS subheading 2918.15.50.*" Table I-1 depicts the
HTS subheadings under which citric acid and certain citrate salts are classified and their tariff treatment.*®

Table I-1
Citric acid and certain citrate salts: Tariff treatment, 2009

General* | Special? |Co|umn 28

HTS provision Article description Rates (percent ad valorem)

2918 Carboxylic acids with additional oxygen function and their
anhydrides, halides, peroxides and peroxyacids; their halogenated,
sulfonated, nitrated or nitrosated derivatives:

2918.14.00 Citric acid........ccovveeeeieeiiiieeeec e 6.0 Free 39.5
2918.15 Salts and esters of citric acid:

2918.15.10 Sodium citrate.........ccccveeeeieinnns 6.5 Free 42.0
2918.15.50 Other.ueeiiiiiiiieieee e, 3.7 Free 25.0

! Normal trade relations, formerly known as the most-favored-nation duty rate, applicable to China.

2 Special rates are applicable to originating goods of Canada under the NAFTA. Other special rates apply to nonsubject
countries. China is not eligible for the special rates.

3 Applies to imports from a small number of countries that do not enjoy normal trade relations duty status.

Source: Harmonized Tariff Schedule of the United States (2009).

THE PRODUCT
Description and Applications

The imported products subject to these investigations are citric acid and certain citrate salts,
specifically sodium citrate, potassium citrate, and crude calcium citrate (“CCC”).*®

Citric acid, sodium citrate, and potassium citrate are all available as odorless, translucent
crystals.?® These crystals are normally sold in three granulations: granular, fine granular, and powder.*

17 Although HTS subheading 2918.15.50 is a residual or “basket” subheading covering salts and esters of citric
acid other than sodium citrate, during the preliminary phase of these investigations, petitioners contended that the
vast majority of U.S. imports entering under it are potassium citrate. In the event that crude calcium citrate were
imported into the United States, it may be classified under this subheading. However, the parties to these
investigations are unaware of any U.S. imports of crude calcium citrate. Conference transcript, p. 54 (Ellis).

'8 The scope of these investigations also included blends of citric acid and certain citrate salts classifiable in HTS
subheading 3824.90.92. This is a residual subheading for the heading “Prepared binders for foundry molds or cores;
chemical products and preparations of the chemical or allied industries (including those consisting of mixtures of
natural products), not elsewhere specified or included.” During the preliminary phase of these investigations,
petitioners reported that they were unaware of any product within the scope of these investigations imported under
this subheading, but included it in the scope language in order to prevent circumvention. See Citric Acid and
Certain Citrate Salts from Canada and China, Inv. Nos. 701-TA-456 and 731-TA-1151-1152 (Preliminary), USITC
Publication 4008, June 2008, p. 13, fn. 79.

1° During the preliminary phase of these investigations, crude calcium citrate was referred to as “unrefined
calcium citrate.” An interested party requested that Commerce clarify the definition and rename this product “crude
calcium citrate” in its scope language. See Citric Acid and Certain Citrate Salts from the People’s Republic of
China: Preliminary Affirmative Countervailing Duty Determination and Alignment of Final Countervailing Duty
Determination with Final Antidumping Duty Determination; 73 FR 54367, September 19, 2008.

20 Petition, pp. 5-6.
21 Petition, p. 6.



Citric acid is also available in solution.?? Purchasers can buy the dry product and put it into solution or
have an independent converter do it.® Petitioners argue that the products have only minor molecular
differences which do not significantly alter their essential characteristics or uses.?*

CCC is an intermediate form in the production of citric acid via the lime/sulfuric acid process.”®
CCC can be shipped to another facility for further processing into refined citric acid.?®

Citric acid is produced and sold in the U.S. market in both its dry and solution forms, and can be
easily and reversibly converted between these two forms. Whether dry or dissolved in water, the
product’s chemical properties are the same.?” The petitioners stated that the bulk of their shipments are in
the dry form, but they do ship as much as 25 percent in solution.?® Sodium citrate and potassium citrate
are sold in dry forms.?® According to the petitioners, the three products are used basically for the same
purposes, sold in the same markets, and produced in the same production facilities.*

Citric acid is produced as a white granular or crystalline powder with a strong acidic taste. Itis
produced by the fermentation of glucose from a substrate such as corn, molasses, sweet potato, tapioca, or
wheat.®* Citric acid is produced both in anhydrous form and as a monohydrate. Both forms are isolated
and purified through successive recrystallizations.

Sodium citrate is a white, granular crystalline powder with a pleasant acidic taste. Sodium citrate
is produced by mixing citric acid slurry with sodium hydroxide (or sodium carbonate) and then
crystallizing the resulting sodium citrate.®* Potassium citrate is produced by reacting citric acid slurry
with potassium hydroxide (or potassium carbonate).®

Citric acid, sodium citrate, and potassium citrate are chemical products used in the production and
formulation of a wide variety of foods, beverages, pharmaceuticals, and cosmetics as well as commercial
and household products including detergents and metal cleaners, and in textile finishing treatments and
other industrial applications. Citric acid is used in the food and beverage industry as an acidulant,
preservative, and flavor enhancer because of its tart flavor, high solubility, acidity, and buffering
capabilities.®* It is commonly used in carbonated and non-carbonated drinks, dry powdered beverages,
wines and wine coolers, jams, jellies, preserves, gelatin desserts, candies, frozen foods, and canned fruits
and vegetables.® The use of citric acid in laundry detergents has increased because it has replaced
phosphate-based formulations and because more concentrated liquid detergents, which are increasing in
popularity, require more citric acid than do powdered detergents.*

22 Petition, p. 6.

2% Petition, p. 6.

24 Petition, p. 6.

% Petition, p. 8.

% Petition, pp. 8-9.

27 Petition, p. 6.

28 Conference transcript, p. 65 (Poulos and Christiansen).
2 Petition, p. 6.

% Conference transcript, p. 60 (Anderson).
% petition, p. 9.

% petition, p. 12.

% Petition, p. 12.

3 petition, p. 7.

% Conference transcript, p. 18 (Oakley).

% petition, p. 8.



Sodium citrate, in addition to similar applications as citric acid, is used in cheese and dairy
products to improve emulsifying properties, texture, and melting properties and to act as a preservative
and aging agent.*” It also has pharmaceutical applications such as a diuretic and an expectorant in cough
syrup.®®

Potassium citrate is used as an antacid, a diuretic, an expectorant, and as a systemic and urinary
alkalizer. In industrial applications, potassium citrate can be used in electropolishing and as a buffering
agent. In food and beverage applications, potassium citrate has been replacing sodium citrate as a means
of reducing sodium content in low- or no-salt products.*

Both petitioners and respondents state that citric acid and certain citrate salts are produced to
meet very high purity U.S. Pharmacopoeia (*USP”’) or Food Chemical Codex (“FCC”) standards. The
Canadian and Chinese producers sometimes certify their products as complying with the British
Pharmacopoeia (“BP”) standards, which are very similar to those of the USP.*> The products must meet
these standards to be used in food and beverage or pharmaceutical applications. Both petitioners and
respondents stated that most of the world-class producers try to produce the highest quality product so
that it will pass USP or FCC standards since some of the largest customers are in the food and beverage
business. A respondent stated that in addition to high purity standards, other quality factors in the product
such as color, acidity level, consistency of pH level, and granulation or clumping play an important role
in the sale of the product. According to this witness, these factors, in addition to the FCC and USP
standards, determine in what market segment the subject product will be used.** At the staff conference,
both petitioners and respondents referred to quality tiers in end-use markets for citric acid and certain
citrate salts. End uses in foods, beverages, and pharmaceuticals constitute an upper tier, while detergent
formulation and industrial uses make up a lower tier.

JBL Canada, the sole Canadian producer, manufactures only citric acid at its plant in Canada. It
does not produce any of the salts. It ships citric acid in both dry and solution forms.

The Chinese producers manufacture primarily citric acid. A witness at the conference stated that
China’s limited resources of the sodium and potassium compounds used to make the subject salts render
Chinese-produced salts less competitive in the U.S. market.*?

Manufacturing Processes

Citric acid is produced in a two-stage process. In the first stage, sugars are fermented using a
fermenting organism such as molds or yeasts. In the second stage, the crude citric acid is recovered and
refined. Sodium citrate and potassium citrate are produced by reacting citric acid slurry with a solution
containing certain sodium or potassium compounds (e.g., sodium hydroxide or potassium hydroxide).*
The domestic producers stated during the conference that they produce sodium citrate and potassium
citrate using some of the same equipment and workers that are used for citric acid.*

% Petition, p. 8.

% petition, p. 8.

% petition, p. 8.

“0 petition, p. 7.

! Conference transcript, p. 161 (Hsu).

“2 Conference transcript, p. 171 (Hsu).

“3 petition, p. 12.

“ Conference transcript, pp. 84-85 (Oakley and Staloch).
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Modern, large-scale production of citric acid is achieved through fermentation.”> The
fermentation process involves the action of specific strains of organisms such as the Aspergillus niger
mold or the Candida lipolytica or Candida guilliermondii yeast upon a substrate.”® Once the substrate is
turned into glucose, it is fermented into crude citric acid by the organism.*” The yield of citric acid can be
optimized through the careful control of fermentation conditions, such as temperature, acidity or
alkalinity, dissolved air or oxygen, and the rate of stirring of the mixture. Each fermentation reaction is
done in batch in large tanks which hold several thousand gallons and takes approximately *** to achieve
a citric acid yield of *** percent, based on the weight of the sugar.*®

Producers ferment the substrate by one of three different methods: “shallow pan,” “deep tank,”
or solid-state.*® Citric acid was originally produced using a shallow pan or liquid surface culture
technology, where microbial fermentation occurred on the surface of the liquid. Some smaller, older
Chinese plants may still use this technology.*® Most modern production of citric acid uses a deep tank or
a submerged culture process, where the reaction is constantly agitated or stirred with air in order to allow
the organism to grow throughout the mixture. The petitioners use only the deep tank method ***.>* The
submerged culture process is favored due to the economics of increased yields, although reaction
conditions must be more tightly controlled.>® According to petitioners, solid-state fermentation is used
only in Japan.®®

Corn starch is the principal substrate in the United States, Canada, and China. U.S. producers
also use molasses.> Some Chinese producers also use cassava, sweet potato, or wheat.*

The second stage of production, recovery and refining, is normally performed by one of three
common processes: the lime/sulfuric acid method, the solvent extraction method, or the ion exchange
method. All three of these processes are compatible with either the shallow pan or deep tank fermentation
processes.

In the lime/sulfuric acid refining process, calcium hydroxide (lime) is added to the fermentation
broth to precipitate out calcium citrate slurry, the CCC that is also part of the scope. After the calcium
citrate is separated by filtration, it is washed to remove soluble impurities. The citrate is then mixed with
sulfuric acid to produce a citric acid/charcoal slurry and gypsum (calcium sulfate). The citric acid is then
purified through evaporation, crystallization, centrifugation, and drying. This process is used by ***
most Chinese producers.>’

The second common refining method, used by ***, is the solvent extraction process. This
process does not involve the production of calcium citrate or gypsum. Instead, solvents separate the citric

“ “Citric acid,” Kirk-Othmer Encyclopedia of Chemical Technology (John Wiley & Sons, New York, 1979),
Vol. 6, pp. 156-159.

“ petition, p. 9.

47 petition, p. 9.

“8 petition, exh. 1-2, Chemical Economics Handbook, “Citric Acid,” August 2006, pp. 10-11.
9 petition, p. 9.

%0 Petition, p. 10.

5 Petition, p. 10. Staff telephone interview with ***, Email from ***,

52 “Citric acid,” Kirk-Othmer Encyclopedia of Chemical Technology (John Wiley & Sons, New York, 1979),
Vol. 6, pp. 156-157.

58 Petition, p. 10.

5 Petition, p. 9.

% Petition, p. 9.

% Petition, p. 10.

57 Petition, pp. 10-11; Petitioners’ posthearing brief, exh. 2, p. 9.
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acid slurry from spent biomass. The subsequent processes of evaporation, crystallization, centrifugation,
and drying are similar to those used in the lime/sulfuric acid process.

The third refining method, ion exchange, is a recent development. In this method, the slurry is
passed through a bed of polymer-based resin. lonic mineral elements such as calcium and magnesium
adhere to the resin, thus removing them from the citric acid slurry. The subsequent steps are similar to
the other two processes.®® *** use the ion exchange method. ***

All three refining methods produce citric acid that is dissolved in water. The temperature used
for the crystallization process determines whether the anhydrous or hydrous form is produced.®

Producers can either sell the citric acid or convert it into salts. Petitioners produce dihydrate
sodium citrate and anhydrous sodium citrate by diverting some of the citric acid slurry to a line dedicated
to citric salt production, where the slurry is reacted with sodium hydroxide or sodium carbonate.®*
Similarly, potassium citrate is produced by reacting citric acid slurry with potassium hydroxide or
potassium carbonate.®?

The dry forms of the subject merchandise are packaged in polyethylene-lined paper bags,
typically holding 50 pounds or 25 kilograms. “Super sacks” containing 500 to 2,000 pounds are also
used. When preferred in solution form, the subject product is shipped in drums, railcars, or tank trucks.
Drums are usually 200 to 275 pounds.®®

Sodium citrate and potassium citrate can also be produced by some distributors that are known as
“converters.” Converters can provide either citric acid as purchased from the manufacturer, or have the
equipment on hand to blend sodium hydroxide or potassium hydroxide with citric acid, thus producing
sodium citrate or potassium citrate, respectively.®

INTERMEDIATE PRODUCT

Crude calcium citrate (“CCC”)% is an intermediate product of producers that use the lime/sulfuric
acid refining method.®® During the preliminary phase of these investigations, petitioners asserted that
CCC has only one function - to be converted into citric acid.” Respondents did not contradict this
assertion. Petitioners stated that there is not a separate CCC market in the United States or anywhere else

%8 Petition, p. 11; Petitioners’ posthearing brief, exh. 2, p. 9.
% Staff telephone interview with ***, E-mail from ***,
% Petition, p. 11.

81 During the preliminary phase of these investigations, at least one purchaser claimed that monosodium citrate is
not made by the U.S. producers and questioned why it is covered in the scope of these investigations. Petitioners
acknowledged that they do not produce monosodium citrate, but stated that they are able to do so. They also stated
that monosodium citrate can substitute for citric acid and trisodium citrate, and that the conversion from
monosodium citrate to either citric acid or trisodium citrate involves a relatively simple and inexpensive process.
Petitioners’ posthearing brief, exh. 6, pp. 1-3.

82 Petition, p. 12.
8 Petition, p. 13.
8 Conference transcript, pp. 23-24 (Oakley).

% During the preliminary phase of these investigations, crude calcium citrate was referred to as “unrefined
calcium citrate.” An interested party requested that Commerce clarify the definition and rename this product “crude
calcium citrate” in its scope language. See Citric Acid and Certain Citrate Salts from the People’s Republic of
China: Preliminary Affirmative Countervailing Duty Determination and Alignment of Final Countervailing Duty
Determination with Final Antidumping Duty Determination; 73 FR 54367, September 19, 2008.

% Conference transcript, p. 19 (Oakley).
87 Conference transcript, p. 19 (Oakley) and p. 87 (Ellis).
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around the globe, but they have been aware of instances when CCC was shipped from one country to
another for further processing.®® Although there are no known imports of CCC,* petitioners said that
they included it in the scope of the subject product to avoid circumvention.” The parties have not raised
issues with regard to CCC during the final phase of these investigations.

DOMESTIC LIKE PRODUCT ISSUES

During the preliminary phase of these investigations, the petitioners contended that the
Commission should find one domestic like product that is co-extensive with the scope of merchandise
subject to the investigations as identified by Commerce.” They claim that potassium citrate, much like
sodium citrate, has many of the same end uses as citric acid, is derived from the citric molecule, produced
in the same production facilities, and sold in the same markets.”> During the preliminary phase,
respondents agreed with petitioners’ proposed definition of the domestic like product.”

The Commission preliminarily determined that the domestic like product should be defined in the
same manner as the scope defined by Commerce.” Based on the preliminary record, the Commission
stated that “there is a continuum of domestically produced products corresponding to the scope of these
investigations, and no clear dividing lines based on chemical or physical form, grade, or product type.
Whether in an intermediate form as unrefined calcium citrate, as citric acid, or transformed into sodium
citrate or potassium citrate, citric acid and its citrate salts come in a variety of chemical and physical
forms and grades for a variety of end uses, and physical appearance varies accordingly. All have similar
chemical composition.””

In the final phase of these investigations, petitioners urge the Commission to continue to hold the
position they took in the preliminary phase, calling for a single domestic like product coextensive with the
scope as determined by Commerce.” No respondent has raised an issue with regard to the domestic like
product in the final phase of these investigations.

%8 Conference transcript, pp. 19 and 87 (Oakley).

% Conference transcript, p. 54 (Ellis).

70 Conference transcript, p. 59 (Ellis).

" Petitioners’ postconference brief, p. 4.

2 1bid., exh. 1, p. 2.

™ E.g., Chinese respondents’ postconference brief, p. 6; conference transcript, p. 137 (Porter, Waite).

™ Citric Acid and Certain Citrate Salts from Canada and China, Inv. Nos. 701-TA-456 and 731-TA-1151-1152
(Preliminary), USITC Publication 4008, June 2008, pp. 11-12. In the Commission’s 2000 investigation, the scope of
which included only citric acid and sodium citrate, the Commission defined a single domestic like product that
included both, finding that “although specific end product formulations limit the actual interchangeability of citric
acid and sodium citrate, the record indicates that they are physically and chemically similar, are sold through the
same channels of distribution at similar prices and share the same manufacturing processes, as well as common
production facilities and employees . . . even though there are a few end uses unique to each of them, citric acid and
sodium citrate can be used for similar purposes in a wide variety of food, beverage and industrial products.” Citric
Acid and Sodium Citrate from China, Inv. No. 731-TA-863 (Preliminary), USITC Publication 3277, February 2000,
p. 7. The scope of these investigations includes citric acid, sodium citrate, and additionally, potassium citrate.

> Citric Acid and Certain Citrate Salts from Canada and China, Inv. Nos. 701-TA-456 and 731-TA-1151-1152
(Preliminary), USITC Publication 4008, June 2008, p. 11.

78 Petitioners’ prehearing brief, p. 6.
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PART II: CONDITIONSOF COMPETITION IN THE U.S. MARKET
U.S. MARKET SEGMENTS

Citric acid and certain citrate salts have three primary end-use markets. foods and beverages
(especially carbonated beverages and health drinks), industrial (detergents and cleaners), and
pharmaceuticals.*

In the food and beverage segment, citric acid and certain citrate salts must meet the purity
standards of the U.S. Food and Drug Administration’s (“FDA”) Food Chemical Codex (“FCC”) for sale
inthe U.S. market. Likewise, in the pharmaceutical segment, citric acid and certain citrate salts must
meet the standards of the U.S. Pharmacopoeia (“USP").? Citric acid and certain citrate salts that meet
FCC and USP standards are called “food grade,” a standard higher than that required for the industrial
segment. However, U.S. producers typically manufacture citric acid and certain citrate salts to meet the
same FCC/USP standards regardless of end use, and they sell “food grade” product to the industrial
segment as well as to the food and drug segment.® JBL Canada, the Canadian producer, reports that all of
its product isfood grade. Petitioners stated that there is no price premium for product sold into the food
and beverage segment.* ***  *** 3

Petitioners stated that subject imports from both Canada and China compete with the U.S. product
across all the market segments for citric acid and certain citrate salts.® JBL Canada asserts that its product
ismainly sold in the food and beverage segment of the market; it also sells to the pharmaceutical segment,
but sells relatively limited amounts to the industrial segment.” Although importer United Foods stated
that the Chinese product does not compete in the soft drink segment® *** . United Foods also reported
that the Chinese product is more available in the smaller food product segment, where the smaller
volumes make the market less interesting to U.S. producers accustomed to larger shipment volumes.®
JBL and the Chinese producers report that they do not know the ultimate market of much of the product
they sell through distributors.’®

*** o@l| citric acid and/or certain citrate salts throughout the United States.** Among other
importers, 15 of the 26 responding sold to a national market, two sold to six regions, two sold to two
regions, and seven sold to only oneregion. Salesto the Midwest and the Southeast regions were most
common, reported by five or six importers.

! See Part |V for data on the relative sizes of these markets.

2 Petition, p. 7.

® Petition, p. 12, and conference transcript, p. 20 (Oakley).

4 Conference transcript, p. 54 (Staloch).

® Petitioners’ posthearing brief exh. 1, p. 7. Staff notesthat ***.
® Conference transcript, pp. 8-9 (Ellis).

" Hearing transcript, pp. 169-170 (Rainville).

8x** also reported difficulty using Chinese product due to caking problems, and added that ***. See Part IV for
more details.

° Conference transcript, pp. 110-114 (Hsu).
19 Hearing transcript, pp. 215-216 (Rainville, Mendoza).

% .S, producers submitted both producers and importers’ questionnaires in these investigations. Their
answers were the same for both questionnaires submitted by their firm, thus, in this chapter, their responses have
been counted only among producers.

-1



CHANNELSOF DISTRIBUTION

Petitioners stated that all major domestic and foreign producers compete for critical large volume
accounts across the food, beverage, and detergent industries. The largest four end users that provided
purchaser questionnaires accounted for 38.6 percent of U.S. citric acid and certain citrate salts
consumption between 2006 and 2008, while the largest 12 end users accounted for 49.8 percent.
Petitioners report that citric acid and certain citrate salts are not sold to end users or distributors based on
what end useisintended for the product, but rather on volume, with smaller-volume purchasers buying
from distributors and larger end users buying directly from producers and importers.*?

Table I1-1 presents information on channels of distribution for U.S. producers as well asfor U.S.
importers of subject product from Canada, China, and product from nonsubject countries. U.S. product
and subject imports were consistently sold to end users more frequently than to distributors, although U.S.
producers ship a higher share of their product to end users than importers do. Nonetheless, some of the
largest distributors of domestic product are also importers of Chinese product; thus, an end user
purchasing from a single distributor/importer may be reported as purchasing from a distributor for
domestic product and directly from an importer for Chinese product.

Table II-1
Citric acid and certain citrate salts: U.S. producers’ and U.S. importers’ reported U.S. shipments of
subject product, by channels of distribution, 2006-2008

The pricing data provided by the U.S. producers and the importers, detailed in Part V, also
provides information on the channels of distribution. Almost 95 percent of U.S. citric acid products for
which price data were reported was sold to end users. Subject imports were more likely to be sold to
distributors in spite of the fact that the largest importers also frequently act as distributors for domestic
product. Sales of citrate salts tend to be somewhat less concentrated in sales to end users, as shown in the
following tabulation.

Product Type of purchaser u.s. Canada China
End users 94.9 ok 86.0
Citric acid Distributors 5.0 ok 14.0
End users rrk -- 76.9
Citrate salts Distributors ok - 23.1
Purchasers

Sixty-nine purchasers responded to the Commission’s purchasers’ questionnaire, of which 41
were end users and 28 were distributors. While there are many end users for citric acid and related citrate
salts, purchasestend to be relatively concentrated. The top purchasersin order of size are ***

*** "each of which reported purchasing more than *** pounds of citric acid and related citrate salts over
the three years 2006-2008. *** pounds of citric acid and related citrate salts (including its imports). All
other purchasers each report purchasing less than *** pounds of citric acid and related citrate salts

2 Conference transcript, pp. 74-75 (Oakley).
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products over the three years. Many purchasers reported more than one end use for their citric acid.
Information on the top purchasers of citric acid is presented in table [1-2. These 17 large purchasers
reported purchasing atotal of *** billion pounds of citric acid between 2006 and 2008.2* All 17 firms
reported purchasing U.S. product (two purchased U.S. product only); 9 purchased Canadian product; 13
purchased Chinese product; and 10 purchased nonsubject product.*

Table 11-2
Citric acid and certain citrate salts: Major reporting purchasers of citric acid and certain citrate
salts, 2006-2008, by industry, total amount purchased, and country sources

* * * * * * *

SUPPLY AND DEMAND CONSIDERATIONS
U.S. Supply
Domestic Production

Based on available information, U.S. citric acid and certain citrate salts producers have the ability
to respond to changes in demand with moderate-to-small changes in the quantity of shipments of U.S.-
produced citric acid and certain citrate salts to the U.S. market. Factors which constrain supply
responsiveness include no production of alternate products using the same equipment used to produce
citric acid and certain citrate salts, high capacity utilization, and overall capacity has not increased from
the 2006 levels.”> However, the existence of alternative markets and inventories may increase the supply
responsiveness.

I ndustry capacity

U.S. producers use deep tank fermentation to produce citric acid and certain citrate salts. This
method is reportedly more productive and has lower labor costs than the shallow pan process that may be
used by some Chinese plants, but has higher energy costs. U.S. producers stated that because of the
high fixed costsin the industry, reducing production has “ substantial” costs.*

Overal U.S. capacity is unchanged since 2006. Capacity utilization was relatively high and
increased steadily from 85.8 percent in 2006 to 91.7 percent in 2008. According to ***.*® Petitioners
assert that the domestic industry has not been able to make the “lumpy” types of capital investment
needed to build additional capacity because of the recent poor financial returns.*®

13 These purchases include some imports and there may be some double-counting if any of these purchasers
purchased from any of the listed distributors.

4 Purchasers who had purchased more than 20 million pounds of citric acid and salts in 2006, 2007, or 2008 were
also requested to provide additional price data; details of their purchases and negotiations are in app. D.

15 % %%

16 Petition, p. 10.

7 Conference transcript, p. 35 (Poulos).

18 k%%

' Petitioners prehearing brief, pp. 79-82.

-3



Among U.S. producers, *** stated that there had been no changes in the product range or
marketing of citric acid and certain citrate salts since January 1, 2005. ***, however, stated that
marketing had become more price-focused because of large volumes of available imported material.

Alternative markets

Between January 2006 and December 2008, U.S. producers exported between 20.7 percent of
production (in 2006) and 22.2 percent of production (in 2007). U.S. producers reported that they could
divert export shipments to the U.S. market if circumstances warrant and plan to shift aimost *** of their
2008 exports to the U.S. market.

Respondent P& G does not believe there is much ability for U.S. producers to increase production
or willingness on their part to shift product to the U.S. market. It cited as evidence of unwillingness to
shift product to the U.S. market the inability of the U.S. producers to provide all the product purchasers
requested while the producers continued to export despite the AUV s for exports being lower than those
for U.S. shipments throughout the period for which data were collected in this investigation.?> P&G also
asserts that by 2008 the U.S. producers were “ effectively operating at 100 percent of capacity.”?

Inventory levels

U.S. producers’ inventories fell steadily from 16.6 percent of shipmentsin 2006 to 8.7 percent in
2008. Howeuver, at thislevel, U.S. producers have some ability to use inventories as a meansto increase

supply.
Production alternatives

U.S. producers reported that they did not produce any other products on the equipment used to
produce citric acid and certain citrate salts. However, the main input in citric acid production, corn, is
used in the production of other products, including ethanal; ***.

Supply availability

Petitioners report that the claims of shortages are overwhelmingly related to 2008 and are
indicative of the petition’s effects.”® ADM and Tate & Lyle reported that they met all their contractual
obligationsin 2008.>* Cargill reported that for the year 2008, it was able to meet its contractual
agreements with all but one major customer, in spite of a plant disruption that caused the loss of about one
week of production.®

Respondent Pepsi Co reports that the “ domestic producers are unable (and apparently unwilling)
to satisfy United States demand for citric acid,” ***.% *** P& G reported that in 2008, its shipments
from one producer declined by 30 percent at the producer’ s request, one U.S. producer supplied under

2 Conference transcript, p. 77 (Anderson). Petitioners posthearing brief, exh. 2, p. 17.

21 P& G’s prehearing brief, p. 32. Petitioners report that their export AUV's were higher than AUV's of domestic
shipmentsin 2008. Petitioners’ posthearing brief, exh. 3, p. 7.

22 P& G's prehearing brief, p. 33.

% Hearing transcript, p. 60 (Anderson).

4 Hearing transcript, pp. 140-141 (Oakley and Poulous).
% Hearing transcript, pp. 51-52 (Satloch).

% PepsiCo’ s prehearing brief, pp. 4, 8.
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half of its agreed volume, and the third producer had no material available to meet any of the shortfalls of
the other U.S. producers.?’ Asaresult, it reported, only one of the U.S. producers met its contractual
requirement, and the other two did not meet contractual requirements both in terms of timing and
volume.?® Reckitt Benckiser reported that in 2007 it began to purchase from JBL Canada “only after U.S.
producers refused to offer sufficient quantitiesto us.” It reported that it was unable to contract for al the
product it wanted from U.S. producersin 2009. U.S. producers, it reported, have little interest in meeting
the needs of small to mid-sized purchasers, preferring “to focus on large food and beverage purchasers.”®
Vertellus reported that in 2008, Tate & Lyle sdelivery lead times grew from 1 week to 10 weeks; this
forced it to purchase Chinese product on the spot market to maintain supply. According to Vertellus, Tate
& Lylerefused to contract to supply it in 2009, in spite of a*“20-year relationship with Tate & Lyle,” and
the other U.S. producers also refused to supply it in 2009. Vertellus reported that U.S. producers refused
to supply it in spite of having capacity to produce what V ertellus needed since the U.S. producers report
that they are not producing at full capacity.*® FBC reported that although Tate & Lyle had supplieditin
2008, al three U.S. producers refused to contract to supply it in 2009.%' P& G also reported that world
demand is at *** percent of world supply, indicating that the citric acid market istight worldwide.*

Purchasers were asked a number of questions about the availability of citric acid and certain
citrate salts. Forty-eight of 65 responding purchasers (including ***) reported that the spikein corn
prices had not affected the availability of citric acid and certain citrate salts. Twenty-nine of 69
responding purchasers reported that they had been put on alocation or had limits put on the amount of
citric acid and certain citrate salts that they could purchase since January 2006. All three U.S. producers,
JBL, and some importers of Chinese product were reported to have limited supply. ***.3* According to
purchasers, reasons for limits on supply included: ***; U.S. manufacturers and their distributors refusing
to quote from the end of 2008 to the time questionnaires were filled out; Tate & Lyle, JBL, ADM, and
Cargill were sold out from January 2007 to 2008, forcing purchasers to use spot purchases; ***; Canadian
product was redirected to the U.S. beverage market in 2007, causing the purchaser to use more Chinese
product; and reduced supply of Chinese product due to the Olympics.

Twenty-four of 69 responding purchasers reported that some suppliers were unable to supply
some or al of their requirements. Sources from which purchasers were not able to obtain sufficient
supply included U.S. producers, JBL, importers of Chinese product, and importers of product from Israel.
*** reported that individual U.S. producers had been unable to meet their requirements.

Subject Imports
Canada

Based on available information, JBL Canada, the Canadian producer, has the ability to respond to
changes in demand with moderate changes in the quantity of shipments of citric acid and certain citrate

sadtsto the U.S. market. It has*** inventories, *** exports but a*** share of exports going to countries
other than the United States, and *** capacity utilization. JBL Canadaincreased its capacity from 2006

" Hearing transcript, pp. 183-184 (Smith). Petitioners report that ***. Petitioners posthearing brief, ex 3, p. 25.
% Hearing transcript, p. 220 (Smith).

% Hearing transcript, pp. 193-195 (Hofmann).

% Hearing transcript, pp. 199-201 (Pensak).

% Hearing transcript, pp. 205-206 (Bloom).

% P&, G's posthearing brief, p. 11.

B xkxx Kkx
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to 2008, and reported that it had not observed any changesin the *** of citric acid and certain citrate
salts.

I ndustry capacity

JBL Canadais the only known Canadian producer of citric acid.* Its capacity increased from
*** pounds in 2006 to *** poundsin 2008. JBL Canada projectsthat its capacity ***. Capacity
utilization increased from *** percent in 2006 to *** percent in 2008.

JBL Canada produces only citric acid, not certain citrate salts, in its Canadian plant. It reported
that it chose its Canadian location because of the proximity to customers, its main raw material supplier
(Corn Products International), and its water supply. It also said that it has replaced supplying the U.S.
market citric acid from its Austrian plant with production from its Canadian plant.®* It added that all of its
Canadian citric acid is food grade.®

Alternative markets

JBL Canada s exports to markets other than the United States accounted for *** percent of its
total shipmentsin 2006, *** percent in 2007, and *** percent in 2008. Sales to the Canadian home
market were *** falling from *** percent in 2006 to *** percent of shipmentsin 2008.

Inventory levels
JBL Canada s inventories were *** accounting for *** in 2008.
China

Based on available information, Chinese producers have the ability to respond to changesin
demand with moderate-to-large changes in the quantity of shipments of citric acid and certain citrate salts
to the U.S. market. The main contributing factors to the high degree of responsiveness of supply are the
increase in capacity, the existence of alternate markets, and the availability of inventories. The December
2008 decision by the EU to address Chinese dumping via the imposition of antidumping duties and/or the
acceptance of price undertakings on product from China may also contribute to some degree to Chinese
responsiveness.*

I ndustry capacity

Petitioners stated their belief that large Chinese producers use the deep tank fermentation
production process (also used by U.S. producers ***), but that some smaller and older Chinese producers

3 %% 10 produce citric acid and certain citrate salts. *** an ion-exchange method of refining (rather than the
solvent extraction ***). Petition, pp. 10-11.

% U.S. Census data on the landed duty paid value of U.S. imports for consumption show that, over the last ten
years, U.S. imports of Austrian product fell from ahigh of $22.6 million in 2001 to $2.8 million in 2003, and rose
slowly to $4.3 million in 2008. U.S. imports of Canadian product rose from $0.1 million in 2001 to $26.6 millionin
2003 and then $68.9 million in 2008.

% Conference transcript, pp. 117-119 (Waite).
3 Official Journal of the European Union, December 3, 2008.
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may still use the shallow pan production process.® Petitioners described the equipment used by the five
largest Chinese producers as “world class.”* Petitioners also stated that most Chinese product is
anhydrous now (unlike during the previous investigation in 2000).° Petitioners also described Chinese
capacity as having undergone massive expansion (that they claim was subsidized by the Chinese
government) in order to increase exports, as the Chinese market for citric acid is much smaller than
Chinese capacity to produce citric acid.*

Chinese producers representing the vast mgjority of Chinese production responded to the
Commission’ s foreign producer questionnaires. Reported overall capacity increased from 1.4 billion
pounds in 2006 to 2.0 billion pounds in 2008.

Chinese respondents report that the Chinese citric acid industry has been consolidating since
2002, and by 2008, 15 Chinese producers were approved for exports.*> Chinese respondents report that
Chinese producer *** * |n addition, they report that DSM, a Chinese producer with a reported capacity
of 110 million pounds, has discontinued production in China, has closed its factory, and does not plan to
rebuild capacity in China.*

Alternative markets

Exports of Chinese citric acid and certain citrate salts to the United States accounted for 11.2
percent of China s reported shipmentsin 2006, 9.4 percent in 2007, and 10.0 percent in 2008. Shipments
of Chinese citric acid and certain citrate salts to the Chinese home market (including internal
consumption) were 26.2 percent of total shipmentsin 2006, 28.6 percent in 2007, and 28.9 percent in
2008. Most shipments between 2006 and 2008 were to non-U.S., non-Chinese markets; shipmentsto
these aternative markets accounted for between 61.2 and 62.6 percent of total Chinese shipments.

Exports of citric acid to the EU are subject to a December 2008 price undertaking. The Chinese
respondents report that the EU expected imports from Chinato “remain at a substantial level, appearing
sufficient to guarantee the security of supply in the EU.”* With this price undertaking in place, they
contend that “the Chinese producers can maintain their traditional reliance on the EU as their primary
export market.”* In addition, demand within Chinais expected to grow.*” The petitioners contend that
demand is at best stable and likely to decline; they noted that predictions of growth were made before the
global recession began and are no longer relevant.®

% Petition, p. 10.

¥ Conference transcript, p. 25 (Oakley).
“0 Conference transcript, p. 43 (Anderson).
“ Petition, pp. 33-34.

42 Hearing transcript, pp. 163-164 (Shao).

43 Chinese respondents’ prehearing brief, p. 72. The petitioners report that ***. Petitioners’ posthearing brief,
exh. 1, p. 38.

4 Chinese respondents’ prehearing brief, p. 73.
5 Chinese respondents’ prehearing brief, p. 80.
6 Chinese respondents’ prehearing brief, p. 80.
4" Hearing transcript, p. 166 (Shao).

“8 Petitioners’ posthearing brief, exh. 4, pp. 1-5.
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Inventory levels

Inventories of Chinese citric acid and certain citrate salts accounted for 6.2 percent of their total
shipments in 2006 and 2007, but then more than doubled to 13.1 percent in 2008.

Nonsubject Imports

Citric acid and certain citrate salts have been imported into the United States from Isragl,
Colombia, Germany, Thailand, Austria, and Belgium, listed in descending order of 2008 volume.
Petitioners described Belgium as producing substantially less than Canada and China, and all other
nonsubject countries produce less than Belgium.*

U.S. Demand

Based on the available information, it is likely that changes in the price level of citric acid and
certain citrate salts will result in asmall change in the quantity of citric acid and certain citrate salts
demanded. The main contributing factor to the small degree of responsiveness of demand is the low cost
share of citric acid and certain citrate salts in most of their end uses. Contributing to some extent is (1)
increases in price and supply uncertainty are likely to inhibit demand growth as firms formulate new
products so that they do not include citric acid and certain citrate salts and (2) experimental uses such as
green cement become less competitive.

End Uses

In the food and beverage industry, citric acid is used as an acidulate, a preservative, and a flavor
enhancer, especialy in beverages (including carbonated, non-carbonated, dry powdered, and wine), jams,
desserts, frozen foods, and canned fruits and vegetables. Citric acid is also used in pharmaceuticals and
cosmetics, aswell asin household laundry detergents, metal finishers, cleaners, textile treatments, and
other industrial applications.

Sodium citrate is used in the same products (and for the same reasons) as citric acid, but has
additional usesin cheese and other dairy products, household cleaner products, and pharmaceuticals.
Potassium citrate is used in pharmaceutical products as an antacid, a diuretic, and an expectorant. Itis
also used in “electro polishing” and as a buffering agent, and can be used in place of sodium citrate in
food and beverage products when it isimportant to reduce the sodium content.*?

*** 'U.S. consumption of citric acid in 2005 was *** .** JBL Canada estimated that, on a global
basis, demand for citric acid was 40 percent for beverage end uses, 20 percent for food end uses, 25
percent for detergent end uses, and the remainder for pharmaceuticals.>*

9 Conference transcript, pp. 73-74 (Ellis and Anderson).

% P& G reported that it has contemplated replacing phosphates with citric acid in dishwasher detergent but lack of
availability of domestic supply may forceit to look to other formulations or technologies. Hearing transcript, pp.
185-186 (Smith). ***.

*! Petition, p. 8.

%2 Petition, p. 8.

8 *%* and staff calculations.

% Conference transcript, pp. 118-119 (Waite).
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Demand Characteristics

*** reported that U.S. consumption of citric acid and salts was *** metric tons (*** pounds) in
2005 and that world consumption of citric acid and saltswas *** metric tons (*** pounds). *** projected
that U.S. consumption of citric acid and saltswill riseto *** metric tons (*** pounds) in 2010. ***
estimates place the United States market as smaller than that of *** but larger than that of ***. P&G
reports that in 2008 demand was expected to increase by *** %

Demand from beverage manufacturersis highest from April to August of each year.®® However, a
large portion of contracting is performed near the end of each year (see Part V for details on length of
contracts and timing of these agreements).

Fifty-three of the 68 responding purchasers reported that the quantity of their purchases varies
over theyear. Seasonality was reported to account for this variation by 25 of these purchasers; other
factors noted include sourcing customer requirements, product demand, price, and availability. ***.

Demand Trends

Increasing U.S. demand since 2006 was reported by all three producers and by 21 of 26
responding importers. Four importers reported that demand was unchanged and one reported that demand
had fallen with the economic downturn. Reasons for increased demand included economic growth; citric
acid isarelatively inexpensive product; downstream products were reformulated to increase use of citric
acid; increased use in detergents; sodium reduction initiatives; and new products.

Purchasers who were end users were asked if demand for their end products which incorporate
citric acid and related citrate salts had changed since January 2006. Twenty of the 41 responding
purchasers reported increased demand for their products; 16 of the 20 reported that this had increased
their demand for citric acid and related citrate salts while 4 stated that it had not. Five firms reported that
demand for end product had decreased; four of these firms reported that this had affected the demand for
citric acid and related citrate salts. Nine purchasers reported that demand had fluctuated, with six
reporting that it had affected demand for citric acid and related citrate salts. Seven purchasers reported
that the demand for their end products was unchanged.

Petitioners ***°’ reported that the use of citric acid in laundry detergents has increased as citric
acid has replaced phosphate-based formulations and because of the growth in sales of ultra-concentrated
liquid detergents, which contain more citric acid than powdered detergents.®® Petitioners also described
demand for potassium citrate as increasing due to the increased demand for |ow-sodium food and
beverages, but later characterized detergent manufacturers as not having yet switched their formulas to
incorporate citric acid.* Chinese respondents reported that demand for citric acid remains strong in spite
of the economic downturn.®® Respondents predicted the increased use of citric acid because dishwashing
detergent will be required to no longer use phosphates after July 1, 2001;%* plasticizers will attempt to

% P& G’s posthearing brief, p. 11 and exh. 6.

% Conference transcript, p. 122 (Waite).

57 xx %

% Petition, p. 8.

% Conference transcript, p. 61 (Staloch), and petitioners’ postconference brief, exh.1, p. 29.
% Chinese respondents’ prehearing brief, pp. 7-8.

® Hearing transcript, p. 211 (Smith).
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replace phthal ate plasticizers;®® and there is potential for replacing Portland cement with green cement, all
potentially increasing use of citric acid and related citrate salts.®®
*** reported that the main driver for citric acid demand growth is*** %

Future demand

Petitioners predict that demand will fall with the current economic downturn. They stated that the
decline was not felt in 2008 because the recession only began to have an impact late in 2008.%°
Petitioners also predicted that, for developing markets, citric acid demand will stagnate or decline;
although economic development in the developing markets would lead to increased per-capita
consumption, developing countries have been worse hit by the economic downturn. According to the
Petitioners, China s consumption has aready fallen and its inventories have increased, so petitioners
expect product to flood the U.S. market if duties are not imposed.®® In addition, Petitioners reported that
demand for products using citric acid is also declining in the EU.*" They report that in spite of P&G's
statements that it does not expect its demand for citric acid to decline, P& G reported substantial dropsin
volume; in addition, falling salesin other countries will increase the Chinese product available for sale to
the United States.®® New uses are speculative.®® ***.° Moreover, structural overcapacity is expected to
remain in the world market.”

On the whole, respondents expected demand for citric acid to not decline significantly during the
current recession.” PepsiCo reported anticipating “flatter, slightly declining volume for its beverage
products in the current economic environment,” but expects demand to rise in the longer run.”® P& G
reported that its sales fell 4 percent in its fabric and household care business during October to December
2008, but that “this reduction was primarily caused by P& G’ s customers reducing their inventories’ and
these inventory reductions are expected to be temporary, as orders are aready increasing.” P& G reported
that it estimated “global demand to be between 92 and 95 percent of global producers’ effective capacity
to produce citric acid,” and as aresult is talking with producers to increase the supply dedicated to P& G’s
use.” Reckitt Benckiser reported estimating “global operating capacity rate at above 90 percent and
market growth at 6 to 8 percent annually even in today’ s adverse economy.” ® Reckitt Benckiser reported
that it will be eliminating phosphates from dishwashing detergents after July 1, 2010, requiring a new
formulation that increases use of trisodium citrate, thus increasing its volume of purchases “roughly

62 Hearing transcript, p. 198 (Pensak).

8 Chinese respondents’ prehearing brief, pp. 8-10. ***.
64 % % *x

® Petitioners posthearing brief, exh. 4, pp. 2-3.

® Hearing transcript, pp. 37-38 (Poul 0s).

¢ Petitioners posthearing brief, exh. 4, pp. 3-4.

% Hearing transcript, p. 74 (Anderson).

® Petitioners posthearing brief, exh. 4, p. 5.

™ Petitioners posthearing brief, exh. 8.

™ Petitioners prehearing brief, exh. 16. “DSM announces closure of its citric acid manufacturing plant in Wuxi
(China).”

2 Hearing transcript, p. 171 (Button).

® Hearing transcript, p. 191 (Taylor).

™ Hearing transcript, p. 185 (Smith).

® Hearing transcript, p. 187 (Smith).

® Hearing transcript, p. 194 (Hofmann).
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fourfold.”” It also reported that the EU is considering banning phosphates in dishwashing detergents, and
that such a change in Europe would increase global demand by 10 percent.”® Vertellus reported that it
expects demand to increase despite the recession because of health and safety restrictions on the use of
some phthal ates which could be replaced by citrate esters.” ® Respondents characterize global supply as
tight with world demand *** percent of world supply.®

Changing Purchase Patterns

Twenty-three of the 69 responding purchasers reported that they had changed purchasing patterns
of citric acid and certain citrate saltsin the last 3 years. Most of these reported that increased sales had
resulted in increased purchases, but three reported that shortages or lack of domestic supply had caused
purchasing patterns to change, increasing imports. Thirty-seven of 68 responding purchasers reported
changing suppliers; a number of these shifted purchases among importers, ***.

Variation in Sources Used Within a'Year

Forty-three of the 68 responding purchasers reported that the source of their product varies within
ayear. Factors affecting sourcing were customer requirements, product specifications, product demand,
price, availability, and required volume above that contracted. ***.

Reasons Pur chaser s Use of Multiple Sour ces

P& G reported that it diversifies its sources of supply among producers both inside and outside the
United States in order to ensure reliability of supply and minimize the risk of plant disruptions.®”
Similarly, PepsiCo reported diversifying its supply to ensure that quality product is available to maintain
and increase production.® In contrast, Reckitt Benckiser reported that it prefers to use only material from
U.S. sources for security and planning reasons, but that in 2007 it purchased from JBL because U.S.
producers refused to offer it sufficient quantities.® Petitioners report that there were no problems with
availability during 2006 and 2007, and any such problems in 2008 were caused by the filing of the
petition.®

" Hearing transcript, pp. 196-197 (Hofmann).
"8 Hearing transcript, p. 210 (Hofmann).
™ Hearing transcript, pp. 197-198, 213 (Pensak).

& Petitioners do not expect demand to increase significantly in large scale applications including green cement,
dishwashing detergents, while the increased demand for oil sands will be depressed with the price of crude.
Petitioners posthearing brief, exh. 9, pp. 2-3.

8 Respondent P& G’ s posthearing brief, p. 11.

8 Hearing transcript, pp. 175-176 (Smith).

8 Hearing transcript, pp. 188-190 (Taylor).

8 Hearing transcript, pp. 193-194 (Hofmann).

% Petitioners prehearing brief, pp. 23-24, 28-29.
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Substitute Products

*** responding U.S. producers, 9 of the 28 responding importers, but only 10 of the 63
responding purchasers, reported substitutes for citric acid and certain citrate salts. Substitutes listed
include acetic acid, azocarbonamide, EDTA (ethylenediaminetetraacetic acid), fumaric acid, HCA
(hydroxycitric acid), lactic acid, malic acid, phosphoric acid, potassium chloride, potassium phosphate,
sodium bicarbonate, sulfuric acid, and tartaric acid. *** reported no substitutes for citric acid. P&G
reported that in replacing phosphates in dishwasher detergent it is considering both citric acid and “ other
formulations or technologies,” reflecting that these are potential substitutes for citric acid, at least at the
time of formulation of new products.?® The Soap and Detergent Association reports that antidumping
duties would force its members to reformulate their products where possible to reduce the use of citric
acid, indicating that some substitutes (even if less effective) exist.?’

Substitution depends on the customer’ s applications. For example, HCA can be used a substitute
to lower the pH of a solution, while lactic acid, acetic acid, fumaric acid, malic acid, phosphoric acid, and
tartaric acid can be used as substitutes in food and beverage additives, and sulfuric acid can be used as an
industrial acidulate.

*** |J.S. producers, nine of the 10 responding importers, and all 10 of the responding purchasers
reported that the prices of these substitutes did not affect the price of citric acid and certain citrate salts.
The other importer responded that the prices of substitutes did affect the price of citric acid.

Cost Share

Thirty-six purchasers reported the cost share of citric acid and certain citrate salts in one or more
end products, with atotal of 75 end-product responses. There were 47 instances where purchasers
reported that cost shares were less than 6 percent; 15 instances in which cost shares ranged from 6 percent
to less than 25 percent, 5 instances in which cost shares ranged from 25 to less than 50 percent; and 8
instances in which cost shares were 50 percent and above. ***.

Eight importers estimated that citric acid and certain citrate salts' share of the cost of downstream
products ranged from 1 to 50 percent for ***, with 11 of the 16 products having cost shares under 6
percent. U.S. producers estimated that citric acid and certain citrate salts share of the cost of downstream
products was relatively low, ranging from under 1 percent to ***.

SUBSTITUTABILITY ISSUES
Purchasers were asked how frequently they purchased citric acid and certain citrate salts at the
lowest price. Four reported that they always purchase the lowest-priced product, 27 reported that they
usually purchased the lowest-priced product, 34 sometimes purchased the lowest-priced product, and 4
never purchase the lowest-priced product. ***.

Lead Times

Among U.S. producers, *** stated that *** percent of sales were from inventory with alead time
of *** while*** sold *** and *** percent respectively from inventory with alead time of *** days.

% Hearing transcript, pp. 185-186 (Smith).
8 The Soap and Detergent Association, |etter to the Commission, March 25, 2009.
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The remainder was produced to order with lead times of *** # For imports from Canada, JBL reported
selling *** of its product from inventory with a*** |ead time.

Thirteen importers reported selling Chinese product from inventory; nine of these sold 90 to 100
percent from inventory and the remaining four sold 30 to 50 percent from inventory. Twelve importers
reported selling Chinese product on a produced-to-order basis, five of which sold all their citric acid and
certain citrate salts produced to order. Lead timesfor produced-to-order products ranged from 4 to 63
days, with eleven of these firms reporting lead times of 40 days or more.

Responseif Subject Importswere No Longer Available
Purchasers were asked if they had purchased product from the subject countries since January

2006, and those who had were asked what they would do if this product were not available. Responses
are in the following tabulation.

If product from this country were not available, firm would
purchase--
Purchased Less product More U.S. More nonsubject-
product from overall pr