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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 731-TA-1124 and 1125 (Final)

ELECTROLYTIC MANGANESE DIOXIDE FROM AUSTRALIA AND CHINA

DETERMINATIONS

On the basis of the record* developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to section 735(b) of the Tariff Act of 1930 (19
U.S.C. 8 1673d(b)) (the Act), that an industry in the United States is materially injured by reason of
imports from Australia and China of electrolytic manganese dioxide (“EMD”), provided for in
subheading 2820.10.00 of the Harmonized Tariff Schedule of the United States, that have been found by
the Department of Commerce (Commerce) to be sold in the United States at less than fair value (LTFV).

BACKGROUND

The Commission instituted these investigations effective August 22, 2007, following receipt of a
petition filed with the Commission and Commerce by Tronox LLC, Oklahoma City, OK. The final phase
of the investigations was scheduled by the Commission following notification of preliminary
determinations by Commerce that imports of EMD from Australia and China were being sold at LTFV
within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of the scheduling of the
final phase of the Commission’s investigations and of a public hearing to be held in connection therewith
was given by posting copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register of April 30, 2008 (73
FR 23491). The hearing was held in Washington, DC, on July 24, 2008, and all persons who requested
the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).






VIEWS OF THE COMMISSION

Based on the record in these investigations, we determine that an industry in the United States is
materially injured by reason of imports of electrolytic manganese dioxide (“EMD”) from Australia and
China that is sold in the United States at less than fair value (“LTFV™).

l. BACKGROUND

In these investigations, Tronox LLC (“Tronox” or “Petitioner”) is the sole petitioner.
Representatives from Tronox appeared at the hearing on July 24, 2008, and filed prehearing and
posthearing briefs. Australian subject producer Delta EMD Australia (Pty) Limited (“Delta” or
“Australian Respondent™) submitted briefs but did not appear at the hearing. Spectrum Brands Inc.
(“Spectrum”), a U.S. purchaser that opposes the petition, submitted prehearing and posthearing briefs but
did not appear at the hearing. No producer, exporter, or importer of the subject merchandise from China
appeared at the hearing or submitted briefs.

The Commission received guestionnaire responses from three U.S. producers of EMD that
accounted for all U.S. production of EMD. The Commission also received a questionnaire response from
Delta, the sole Australian producer of EMD during the period of investigation.* In addition, the
Commission received two foreign producer questionnaire responses from the *** of EMD in China,
Xiangtan Electrochemical Scientific Ltd. (“Xiangtan”) and Guizhou Redstar Developing Dalong
Manganese Industry, Ltd. (“Redstar”), which together accounted for approximately *** percent of
Chinese EMD production and *** percent of Chinese EMD exports to the United States in 2007.2
Finally, the Commission obtained questionnaire responses from seven importers that accounted for
virtually all imports of EMD during the period of investigation.

1. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.”™ Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Tariff Act”), defines the relevant domestic industry as the “producers as a {w}hole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.” In turn, the Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation....”®

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in

! Confidential Staff Report (“CR”) and Public Staff Report (“PR”) at 1-3.
2CRat VII-9, PR at VII-4,

8CR/PRat IV-1.

#19 U.S.C. § 1677(4)(A).

®19 U.S.C. 8§ 1677(4)(A).

®19 U.S.C. § 1677(10).



characteristics and uses” on a case-by-case basis.” No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.? The
Commission looks for clear dividing lines among possible like products and disregards minor variations.®
Although the Commission must accept Commerce’s determination as to the scope of the imported
merchandise subsidized or sold at LTFV,* the Commission determines what domestic product is like the
imported articles Commerce has identified.

B. Product Definition

In its final determinations, Commerce defined the imported merchandise within the scope of these
investigations as follows —

[a]ll manganese dioxide (MnQ,) that has been manufactured in an electrolytic process,
whether in powder, chip or plate form. Excluded from the scope are natural manganese
dioxide (NMD) and chemical manganese dioxide (CMD).*?

EMD is a black powder (or plate or chip that will be ground into powder) that has a gamma
crystalline structure and is used almost exclusively in the cathode of dry-cell batteries.** There are three
grades of EMD - alkaline, lithium, and zinc-chloride — that are designed to be used in alkaline, lithium,
and chloride batteries, respectively. All types and grades of EMD are produced by the same general
process.** The three grades differ primarily in particle size and pH or acidity/alkalinity (characteristics

” See, e.q., Cleo, Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v. Department of
Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455
(1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991) (“every like product determination ‘must be made on the particular record at issue’ and the ‘unique facts
of each case’”). The Commission generally considers a number of factors including the following: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions
of the products; (5) common manufacturing facilities, production processes, and production employees; and, where
appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’|
Trade 1996).

8 See, e.0., S. Rep. No. 96-249 at 90-91 (1979).

° Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

10 See, e.9., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the
class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

1 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find a single
like product corresponding to several different classes or kinds defined by Commerce); Cleo, 501 F.3d at 1298, n.1
(“Commerce’s {scope} finding does not control the Commission’s {like product} determination.”); Torrington, 747
F. Supp. at 748-52 (affirming Commission determination of six like products in investigations where Commerce
found five classes or kinds).

1273 Fed. Reg. 48195 (Aug. 18, 2008).

B CRat 1-8-1-9, PR at I-6-1-7.

¥ CRatl1-9andI-13, PR at I-7 and 1-9.




which are imparted during the finishing process for EMD), but are similar in all other physical
characteristics.™

Virtually all EMD produced and consumed in the United States is of the alkaline grade.’® Within
each of the grades of EMD, the quality of EMD may vary.!” Typically, higher quality EMD is used in
AA/AAA type batteries, while lower quality grade may be used in C/D batteries. All new supplies of
EMD must be qualified by the battery manufacturer before they can be used in a specific battery.'®
Almost all EMD is sold directly or indirectly through an importer or producers’ sales representatives to
end users (battery manufacturers).™

C. Domestic Like Product

In the preliminary phase of these investigations, Petitioner proposed that the Commission define a
single domestic like product, all EMD, coextensive with the scope of investigation. Respondents did not
object to the proposed definition. The Commission found no significant differences among the several
grades of EMD with respect to physical characteristics, uses, production processes, or channels of
distribution. Given that there was no clear dividing line among the grades of EMD, the Commission
defined a single like product as EMD coextensive with Commerce’s scope.?

In the final phase of these investigations, no party advocates defining the domestic like product
differently. The record contains no information pertinent to the definition of the domestic like product
materially different from the information generated in the preliminary phase of these investigations.*
Accordingly, we define a single domestic like product coextensive with the scope of the investigations for
the reasons stated in the preliminary determinations.

D. Domestic Industry

The domestic industry is defined as the domestic “producers as a [w]hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”?® In defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market.

1. Related Parties
We must determine whether any producer of the domestic like product should be excluded from

the domestic industry pursuant to section 19 U.S.C. 8 1677(4)(B). Subsection 1677(4)(B) allows the
Commission, if appropriate circumstances exist, to exclude from the domestic industry producers that are

“CRatl-9,PRat I-7.
*CRat1-9, PRat I-7.

" CR at 1-9-1-10, PR at I-7-1-8.
8CRatl-11, PR at I-8.

¥ CR/PR at II-1.

2 Electrolytic Manganese Dioxide from Australia and China, Inv. Nos. 731-TA-1124 and 1125 (Prelim.), USITC
Pub. 3955 (Oct. 2007) (“Preliminary Determination”) at 6.

2! See generally CR at 1-7-1-16, PR at 1-6-1-10.
219 U.S.C. § 1677(4)(A).




related to an exporter or importer of subject merchandise or which are themselves importers®. Exclusion
of such a producer is within the Commission’s discretion based upon the facts presented in each
investigation.?* In the preliminary determinations, the Commission concluded that both ***, on the basis
of its imports of subject merchandise, and ***, on the basis of its relationship with a subject producer and
its imports of subject merchandise, were related parties.”> The Commission found, however, that
appropriate circumstances did not exist to exclude these producers from the domestic industry.

In the final phase of these investigations, there continues to be a related party issue with respect
to *** 26 *xx Sk fyrther reported that ***.27 As such, *** is a related party.

Despite its interest in ***, there is no evidence in the record that *** principal interest lies in the
importation of subject merchandise rather than in domestic production. *** imports of subject
merchandise were less than *** compared to its domestic production of over *** short tons during each

219 U.S.C. § 1677(4)(B).

¢ The primary factors the Commission has examined in deciding whether appropriate circumstances exist to
exclude a related party are as follows: (1) the percentage of domestic production attributable to the importing
producer; (2) the reason the U.S. producer has decided to import the product subject to investigation, i.e., whether
the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue
production and compete in the U.S. market, and (3) the position of the related producer vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See,
€.q., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d 809
(Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for related
producers and whether the primary interest of the related producer lies in domestic production or importation. These
latter two considerations were cited as appropriate factors in Allied Mineral Products, Inc. v. United States, —F.
Supp. 2d—, Slip Op. 04-139 (Ct. Int’l Trade November 12, 2004) at 5-6 (“The most significant factor considered by
the Commission in making the “appropriate circumstances’ determination is whether the domestic producer accrued
a substantial benefit from its importation of the subject merchandise.”); USEC, Inc. v. United States, 132 F. Supp. 2d
1,12 (Ct. Int’l Trade 2001) (“the provision’s purpose is to exclude from the industry headcount domestic producers
substantially benefitting from their relationships with foreign exporters.”), aff’d, Slip Op. 01-1421 (Fed. Cir. April
22, 2002); S. Rep. No. 249, 96th Cong. 1st Sess. at 83 (1979) (“where a U.S. producer is related to a foreign exporter
and the foreign exporter directs his exports to the United States so as not to compete with his related U.S. producer,
this should be a case where the ITC would not consider the related U.S. producer to be a part of the domestic
industry”).

% Preliminary Determination at 8.

2 \We note that *** did not import subject merchandise during the period of investigation in these final
investigations. It did, however, purchase subject merchandise from importer ***. The Commission has concluded
that a domestic producer that does not itself import subject merchandise, or does not share a corporate affiliation
with an importer, may nonetheless be deemed a related party if it controls large volumes of imports. The
Commission has found such control to exist where the domestic producer was responsible for a predominant share of
an importer’s purchases and the importer’s imports were substantial. See, e.g., Foundry Coke from China, Inv. No.
731-TA-891 (Final), USITC Pub. 3449 (September 2001) at 8-9; Certain Cut-to-Length Steel Plate from the Czech
Republic, France, India, Indonesia, Italy, Japan, Korea, and Macedonia, Inv. Nos. 701-TA-387-392 and
731-TA-815-822 (Prelim.), USITC Pub. 3181 at 12 (April 1999). The record, however, indicates that *** purchased
*** quantities of subject merchandise and these purchases did not represent a predominant share of *** total
imports. As such, we find that *** is not a related party.

?’CRat I11-9, PR at I11-5.




year of the period of investigation.?® Nor is *** currently certified to supply EMD to any U.S. battery
manufacturer, which further suggests that *** interest does not lie in importation.?® ***3 Finally,
*%x 313233 Based on the record evidence, we find that appropriate circumstances do not exist to exclude
*** from the domestic industry.

Based on the reasons above and consistent with our definition of the domestic like product, we
define the domestic industry as all domestic producers of EMD.

1. CUMULATION*

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(I) of the Tariff Act requires the Commission to cumulate
subject imports from all countries as to which petitions were filed and/or investigations self-initiated by
Commerce on the same day, if such imports compete with each other and with domestic like products in
the U.S. market.® In assessing whether subject imports compete with each other and with the domestic
like product, the Commission has generally considered four factors:

@ the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions;

2 the presence of sales or offers to sell in the same geographic markets of subject
imports from different countries and the domestic like product;

3) the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

% CR/PR at Table 111-2.
2 CR at I1-4 and tabulation at 11-4, PR at 11-2.
% CR/PR at Table I11-1.
% CR/PR at Table VI-7.

% Consistent with her practice in past investigations and reviews, Chairman Aranoff does not rely on individual-
company operating income margins, which reflect a domestic producer’s financial operations related to production
of the domestic like product, in assessing whether a related party has benefitted from importation of subject
merchandise. Rather, she determines whether to exclude a related party based principally on its ratio of subject
imports to domestic production and whether its primary interests lie in domestic production or importation.

% As he has done in other investigations, Commissioner Pinkert has not relied upon related parties’ financial
performance on their U.S. manufacturing operations as a factor in determining whether there are appropriate
circumstances to exclude them from the domestic industry and has instead relied on the other information set forth in
the text. He has not relied upon their financial performance because the record in the final phase of these
investigations does not reflect a link between their profitability and any benefit that they derive from imports.

% Negligibility under 19 U.S.C. § 1677(24) is not an issue in these investigations. During the most recent 12-
month period prior to filing of the petition for which data are available, subject imports from Australia accounted for
48.5 percent of total imports of EMD and subject imports from China accounted for 32.6 percent of total imports.
CR/PR at Table IV-4.

%19 U.S.C. § 1677(7)(G)(i).



(4) whether the subject imports are simultaneously present in the market.* ¥

While no single factor is necessarily determinative, and the list of factors is not exclusive, these
factors are intended to provide the Commission with a framework for determining whether the subject
imports compete with each other and with the domestic like product.®® Only a “reasonable overlap” of
competition is required.*

The statutory threshold for cumulation is satisfied in these investigations, because all petitions
were filed on the same day.”® None of the statutory exceptions to cumulation is applicable.

A. Parties” Arguments

Petitioner. Petitioner argues for cumulation, stating that the Commission found a reasonable
overlap of competition in its preliminary determinations and the current record again supports such a
conclusion.** In particular, it notes that EMD competes for end-user sales without regard to geographical
location in the United States; subject imports from both countries and domestic product are sold directly
to end users; and subject imports generally have been simultaneously present in the U.S. market
throughout the period.

At the hearing, Tronox was asked, given the closure of the sole Australian producer of EMD in
March 2008, whether the Commission should find that subject imports from Australia were
simultaneously present for cumulation purposes.** Tronox responded in its brief that “[n]othing about
Delta’s unreliable claims that it stopped production in March 2008 should alter the POI-based analysis
required for the Commission’s present injury determination.”® It notes that subject imports from
Australia and China entered the U.S. market in all months from January 2005 though March 2008, with a
few exceptions. Additionally, Petitioner stresses that battery producers’ reported usage data confirm that
subject imports from Australia and China were simultaneously present in the U.S. market throughout the
period of investigation.*

% See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-280
(Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (Ct. Int'l
Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

% Commissioner Lane notes with respect to the first factor that her analysis does not require such similarity of
products that a perfectly symmetrical fungibility is required and that this factor would be better described as an
analysis of whether subject imports from each country and the domestic like product could be substituted for each
other. See Separate Views of Commissioner Charlotte R. Lane, Certain Lightweight Thermal Paper from China,
Germany, and Korea, Inv. Nos. 701-TA-451 and 731-TA-1126-1128 (Preliminary), USITC Pub. 3964 (Nov. 2007).

% See, e.9., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int'l Trade 1989).

% The Uruguay Round Agreements Act, Statement of Administrative Action, H.R. Doc. No. 103-316, Vol. 1 at
848 (1994) (“SAA”) expressly states that “the new section will not affect current Commission practice under which
the statutory requirement is satisfied if there is a reasonable overlap of competition.” SAA at 848 (citing Fundicao
Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int'l Trade 1988)), aff’d, 859 F.2d 915 (Fed. Cir. 1988). See
Goss Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082,1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely overlapping
markets are not required.”).

“CRatl-1, PRat I-1.

“ Petitioner’s Prehearing Brief at 16-17.

2 Transcript at 61 (Commissioner Pinkert).
* Petitioner’s Posthearing Brief at 12.

“4 Petitioner’s Posthearing Brief at 12-13.




Australian Respondent. Delta did not address whether subject imports from the two countries
should be cumulated.

Spectrum. Spectrum argues that the Commission should not cumulate subject imports from
Australia and China because they did not compete directly with each other in the U.S. market late in the
period of investigation.* According to Spectrum, the sole Australian producer “has ceased all
manufacturing operations and there will be no production of EMD in Australia for the foreseeable future
***_ Because of this significant development, Spectrum contends that imports of EMD from Australia
and China cannot be competing with each other and imports from Australia cannot be competing with the
domestic like product” and the Commission should therefore decline to cumulate.*

With respect to whether there is a reasonable overlap of competition over the period of
investigation generally, Spectrum argues that subject imports from China are not fungible with subject
imports from Australia or with the domestic like product. Spectrum contends that it cannot use domestic
EMD interchangeably with imported EMD from Australia and China, emphasizing that *** of the
domestic producers *** currently qualified to supply EMD to Spectrum for use in any of its four alkaline
battery sizes (AA, AAA, C or D).*” Spectrum points out that it is unable to switch easily from one EMD
supplier to another given that “the significant processing requirements, product performance issues and
frequent changes in battery design require extensive engineering effort in production and technology prior
to any change in EMD supplier[s].”*® Finally, it indicates that Chinese EMD is not directly substitutable
with other EMD because *** .4

B. Analysis

Section 771(7)(G)(i) of the Act requires that the Commission assess cumulatively the volume and
effect of imports of the subject merchandise from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each other and
with the domestic like product in the U.S. market.>® In assessing whether subject imports compete with
each other for cumulation purposes, the Commission relies on four factors, including simultaneous
presence, the purpose of which is to determine whether the “marketing of imports is reasonably
coincident.”™" In so doing, the Commission generally examines the presence of imports over the entire
period of investigation in deciding which imports compete.>

* Spectrum’s Posthearing Brief at 5.
“ Spectrum’s Prehearing Brief at 7-8.
47 Spectrum’s Prehearing Brief at 8.

“8 Spectrum’s Prehearing Brief at 9.

# Spectrum’s Prehearing Brief at 9-10.
19 U.S.C. § 1677(7)(G)(i).

%! See Carbon Steel Wire Rod from Poland, Portugal and Venezuela, Inv. No. 701-TA-243 and 244 (Prelim.) and
731-TA-256 and 258 (Prelim.) USITC Pub. 1701(May 1985) at n 24 (This requirement is expressed in the
conference agreement on the House and Senate versions of the bill . . . in determining whether the marketing of
imports is reasonably coincident, we considered such factors as ... (3) simultaneous presence in the market.”).

%2 See e.g. Hydroxyethylidene-1, 1Diphosphonic Acid (HEDP) from China and India, Inv. Nos. 731-TA-1146-
1147 (Prelim.), USITC Pub. No. 3998 at 14 (May 2008); (imports present throughout most of the period of
investigation); Cold-Rolled Steel from Argentina, Brazil, China, Indonesia, Japan, Russia, Slovakia, South Africa,
Taiwan, Thailand, Turkey and Venezuela, Inv. Nos. 701-TA-393 (Final) and 731-TA-829-840 (Final), USITC Pub.
3283 (March 2000) and Pub. 34320 (July 2000) at 14 (Thailand present of only 19 of 30 months); Certain Cold-
Rolled Steel Products from China, Indonesia, Slovakia, and Taiwan, Inv. Nos. 831-832, 835, and 837 (Final) USITC
Pub. 3320 at 7 (July 2000) (cumulating even when subject imports from one country were not present for a

(continued...)




On December 18, 2007, Delta announced that it was permanently closing its EMD plant in
Australia reportedly due to the oversupply of EMD in the world market, the weakening Australian dollar,
and the pendency of antidumping investigations in its key markets of Japan and the United States.*® Delta
ceased production in mid-March 2008 and laid off its workforce, with the exception of limited personnel
to assist in the clean-up, demolition, and sale of the production facility equipment and site. Although
Delta ***. Since that time, Delta has ***. Delta has also *** and, in June 2008, ***, which it indicates
will be approved within 16 weeks of its application.>* According to Delta, it is highly improbable that
EMD production will resume as it would cost nearly ***.>> There is no documented evidence in the
record indicating that the Delta plant is being or will be purchased for purposes of resuming EMD
production.

We consider first whether the closure of the Delta plant in March 2008 warrants a departure from
our general practice of examining competition over the entire period of investigation. We examine
whether the closure altered the nature of competition between subject imports from Australia and China
to such a dramatic degree that, in evaluating whether a reasonable overlap of competition exists, we
should focus primarily on information following the filing of the petition and the closure of the Delta
facility.®® We also consider any connection between the closure and the investigation.

While we find that the sole Australian producer permanently ceased production toward the end of
the period of investigation, this event does not warrant departure from our traditional practice of
examining the presence of imports over the entire period of investigation. Subject imports from Australia
were present throughout most of the period of investigation, including the vast majority of the full three
years examined. Although the Australian producer ceased its exports to the United States in early 2008
(despite ***), it continued to export to other markets through the second quarter of 2008.>" The record
also indicates that as of June 2008, Delta ***.°*® Finally, the stoppage of production at the Delta plant,
was due, at least in part, to these antidumping duty investigations.*

We consequently examine whether there is a reasonable overlap of competition between subject
imports from Australia and China, as well as between subject imports and the domestic like product.

52(...continued)
substantial portion of the period of investigation); Hot Rolled Steel Products from Argentina and South Africa, Inv.
Nos. 701-TA-404 (Final) and 731-TA-898 and 905 (Final), USITC Pub. 3446 (August 2001) at 13-14 (Argentina
absent for all of 1998, 1 month in 2000, and 1 of 3 months in interim 2001); See also Fundicao Tupy, S.A. v. United
States, 678 F. Supp. 898, 902 (CIT), aff’d, 859 F.2d 915 (Fed. Cir. 1988) (imports only need to be marketed in a
“similar time period.”).

¥ CRat VII-3, PR at VII-1.

¥ CRat VII-3-VII-7, PR at VII-1-VII-2.

% CRat VII-3-VII-7, PR at VII-1-VI1I-2.

%6 Compare Nucor Corp. v. United States, 414 F.3d 1331, 1337 (Fed. Cir. 2005) (the Federal Circuit upholding
the Commission’s discretion, in deciding material injury, to give greater weight to evidence from the latter part of
the period of investigation where the “imposition of section 201 tariffs had such a dramatic impact on the industry.”).

%7 The record indicates that Delta exported *** short tons of EMD to other markets in January-March 2008 and
*** short tons in April-June 2008. CR/PR at Tables VI1I-1, VII-2.

% CR/PR at Table VI1I-2.

% See Delta’s Posthearing Brief at Attachment 4, p. 3. (“In Delta EMD recent losses incurred and the ongoing
impact that current anti-dumping cases may have on the ability to access certain markets led to the decision to close
the Australian plant.”) and Petitioners’ Posthearing Brief at Exh. 4 (Delta Annual Report 2007) at 8 (plant closure
due in part to "expected outcomes of the U.S. and Japanese anti-dumping investigations.").
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C. Reasonable Overlap of Competition

Fungibility. While the evidence is somewhat mixed, subject imports from each country appear to
be moderately interchangeable with each other and the domestic like product. The three domestic
producers indicated that both the domestic like product and imported EMD were “always” or “frequently
interchangeable.®® U.S. importers of EMD were almost equally divided in responding that the domestic
like product and subject imports from each country were “always” or “frequently” interchangeable or are
“sometimes” or “never” interchangeable.®* U.S. battery producers asserted more often that domestic and
subject EMD were “sometimes” or “never” interchangeable.®> U.S. EMD producers generally responded
that non-price differences were “sometimes” or “never” important while U.S. importers reported more
frequently than U.S. EMD producers that such differences were “always” or “frequently” important.®® On
the other hand, U.S. battery manufacturers reported that the domestic and subject imports from China and
Australia were generally comparable on non-price factors.®

All EMD must go through a rigorous, costly, and lengthy qualification process which limits, to
some extent, shifting among suppliers in the short run. Domestic and subject EMD from Australia and
China are generally produced to a particular customer’s specifications.®> As noted above, Spectrum
argues that it is unable to switch easily from one EMD supplier to another given that “the significant
processing requirements, product performance issues, and frequent changes in battery design require
extensive engineering effort in production and technology prior to any change in EMD supplier[s].”®
Although all EMD must be qualified, the record shows that the domestic like product and subject imports
from both countries have been qualified by several of the same U.S. battery producers, ***, and for most
types of batteries (C/D and AA/AAA).%

Spectrum contends that Chinese EMD is not directly substitutable with other EMD because of
*xx 88 According to the record, ***, ***_ Although ***.% While ***

Same Geographical Markets. The record indicates that subject EMD from Australia and China
and domestically produced EMD are all sold to battery manufacturers that are located in the Midwest and
Southeastern sections of the United States.™

Channels of Distribution. All imports from both subject countries and domestic EMD are sold
directly to end users, battery manufacturers.”

Simultaneous Presence. Subject imports from Australia and China entered the United States
throughout the period of investigation. Subject imports from Australia and China entered the United
States in all months from January 2005 through March 2008, with the following exceptions: no subject

% CR at I1-54, PR at 11-21, CR/PR at Table I1-5.
. CR at 11-54, PR at 11-21, CR/PR at Table 1I-5.
82 CR at 11-54, PR at 11-21, CR/PR at Table 11-5.
8 CR/PR at Table 11-6.

8 CR/PR at Tables 11-7a and 11-7b.

% CRat I-11, 11-4, PR at I-8, 11-2.

% Spectrum’s Prehearing Brief at 9.

7 CR/PR at Table I11-1 and CR at tabulation at 11-4, PR at I1-2. *** CR/PR at Table 11-1 and CR at tabulation at
11-4, PR at 11-2.

%8 Spectrum’s Prehearing Brief at 9-10.
% CR at 11-49, 11-18.

O CR at 11-49, 11-18.

" CRat l1-1, V-10, PR at II-1, V-5; ***,
?CRatlI-1, V-10, PR at 1I-1, V-5.
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imports from Australia in April, May, June, and July 2005; March 2006; January 2007; and March 2008;
no subject imports from China in May 2005 or February and March 2008.” As such, consistent with
prior Commission practice, Australian and Chinese imports are simultaneously present for cumulation
purposes.

Conclusion. On balance, the record indicates at least moderate fungibility among products from
different sources. Subject EMD from Australia and China and the domestic like product are all sold to
battery manufacturers located in the Midwest and Southeastern sections of the United States. U.S. EMD
producers sell directly to end users (battery manufacturers) and U.S. importers sell subject EMD directly
or through their sales representatives to battery manufacturers. Finally, imports from each of the subject
countries and domestic shipments have been present in the U.S. market during the period of investigation.

Thus, based on the record, we conclude that, over the period of investigation, there was a
reasonable overlap of competition between the domestic like product and subject imports from Australia
and China, and between the subject imports from Australia and China. We consequently cumulate
subject imports from Australia and China for our analysis of material injury by reason of subject imports.

V. CONDITIONS OF COMPETITION

A. Captive Production™

We must assess whether the statutory captive production provision applies in these investigations,
and whether we consequently must focus our analysis primarily on the merchant market when assessing
market share and factors affecting the financial performance of the domestic industry. We find that a
significant amount of domestic production of EMD is both captively consumed and is sold in the
merchant market,” and thus the threshold requirement is met. However, the record indicates that EMD

" CR at IV-10, PR at IV-5.
™ This provision, found in section 771(7)(C)(iv) of the Tariff Act, provides as follows:

If domestic producers internally transfer significant production of the domestic like
product for the production of a downstream article and sell significant production of the
domestic like product in the merchant market, and the Commission finds that --

()] the domestic like product produced that is internally transferred for processing into the
downstream article does not enter the merchant market for the domestic like product,

(m the domestic like product is the predominant material input in the production of that
downstream article, and

(mn the production of the domestic like product sold in the merchant market is not generally
used in the production of that downstream article,

then the Commission, in determining market share and the factors affecting financial
performance ..., shall focus primarily on the merchant market for the domestic like
product 19 U.S.C. § 1677(7)(C)(iv).

™ The record indicates that during the period of investigation, captive consumption represented *** percent of the
volume of U.S. producers’ U.S. shipments in 2005, *** percent in 2006, and *** percent in 2007. Energizer
represented *** percent of U.S. EMD production in 2007 and captively consumes *** of its production. Tronox and
Erachem sell all of their EMD production on the open market. Commercial shipments accounted for *** percent of
U.S. producers’ U.S. shipments in 2005, *** percent in 2006, and *** percent in 2007. Transfers to related firms
accounted for *** percent of U.S. producers’ U.S. shipments in each year of the investigation period. CR/PR at
(continued...)
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sold in the merchant market is used in the production of the same downstream products, batteries, for
which EMD is captively consumed.” Accordingly, we find that the third criterion of the captive
production provision is not satisfied, and therefore the captive production provision does not apply in
these investigations. Nevertheless, we take the captive production into account as a significant condition
of competition in our analysis.

B. Other Conditions of Competition

The following additional conditions of competition inform our analysis of whether there is
material injury by reason of subject imports.

Demand Conditions. EMD is used almost exclusively in the production of dry cell batteries. As
such, demand for EMD is derived from the demand for dry cell batteries, in particular alkaline batteries,
which in turn is derived from the demand for the electronic devices that utilize such batteries. There has
been an increase in demand relating to the production of smaller size batteries (AA/AAA) due to an
increase in consumer use of portable consumer electronic devices such as remote controls and digital
cameras. Demand for EMD is not seasonal, but can be affected by increases in battery consumption
during the holiday season and in response to natural disasters such as hurricanes.”’

In determining demand, the Commission traditionally relies on apparent U.S. consumption based
on U.S. shipments of the domestic like product and imports. Unlike in most other investigations, the
industry in these investigations, as discussed below, is comprised of very few suppliers and purchasers.
Moreover, unlike many other investigations, virtually all of the domestic and imported product is used for
a single purpose (the production of alkaline batteries). Consequently, the Commission also was able to
collect data for actual usage of EMD throughout the period of investigation.”® There are limitations,
however, with respect to the collected data on both EMD usage and U.S. shipments of EMD imports.
With respect to apparent U.S. consumption as measured by U.S. shipments, it appears that Chinese import
volume and market share are substantially understated due to problems ***.” With respect to U.S.
battery producer usage data, its usefulness as a measure for U.S. demand is diminished somewhat by the
fact it includes use of EMD by battery purchasers from existing inventories.?* Both data sets generally
show similar trends for U.S. consumption of EMD, however, and we therefore rely on both sets in
measuring demand for EMD in the U.S. market over the period of investigation.®

Apparent U.S. consumption as measured by U.S. shipments declined by 14.3 percent from 2005
through 2007, from 109,619 short tons in 2005 to 100,862 short tons in 2006, and then to 93,907 short
tons in 2007.% Apparent U.S. consumption was 9.9 percent higher in interim 2008 (January-March 2008)
than in interim 2007 (January-March 2007), at 21,421 short tons compared to 19,493 short tons.®* Usage

5(...continued)
Table 11I-1, CR at 111-6-111-7, PR at 111-3-111-5.

" CR at 111-6-111-7, PR at 111-3-111-5.
" CR at 11-27-11-31, PR at 11-12-11-13.

® CR at 11-10, PR at I1-4, and CR/PR at Table C-3. The Commission also was able to collect data for EMD
purchases by U.S. battery producers. CR at 11-6, PR at 11-3.

™ Cf. CR/PR at Tables C-1 and VI1I-3.

% CR/PR at Table C-3.

8 We note that the Commission did not collect usage data for interim 2007.
8 CR/PR at Table C-1.

% CR/PR at Table C-1.

% CR/PR at Table C-1.
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of EMD by U.S. battery producers during the period of investigation also decreased overall, but at a more
modest rate of 4.2 percent,® increasing from 104,993 short tons in 2005 to 106,513 short tons in 2006 but
then decreasing to 100,543 short tons in 2007.% Usage of EMD by U.S. battery producers was 23,638
short tons in interim 2008.%” U.S. battery producers variously indicated that demand for EMD during the
period of investigation ***, *** 8 xxx 8 \ost market participants generally attributed stronger demand
in 2005 to hurricane activity.”

The alkaline EMD market in the United States is comprised of a small number of purchasers.
During the period of investigation, there were only four major alkaline battery producers: Duracell,
Energizer, Spectrum, and Panasonic.*® Panasonic closed its U.S. EMD battery production on March 31,
2008, and no longer produces alkaline batteries in the United States.*

Supply Conditions. There are only a limited number of suppliers that were qualified by one or
more of the four U.S. battery manufacturers during the period of investigation. These include ***93 **x
of its EMD production but also ***,

The domestic industry was the largest supplier of EMD in the U.S. market throughout the period
of investigation. The domestic industry’s market share as measured by U.S. shipments on a quantity basis
decreased from 64.4 percent in 2005 to 61.4 percent in 2006 but increased to 64.4 percent in 2007. In
interim 2008, the domestic industry’s market share was 68.2 percent, compared to 65.8 percent in interim
2007.** The domestic industry’s market share as measured by U.S. battery producers’ usage decreased
from *** percent in 2005 to *** percent in 2006 but increased to *** percent in 2007. In interim 2008,
the domestic industry’s market share as measured by U.S. battery producers’ usage was *** percent.”
U.S. EMD production capacity remained fairly steady, increasing very slightly from 70,024 short tons in
2005 to 70,475 short tons in 2007, which was equivalent to a little more than three-quarters of total
apparent U.S. consumption in 2007. The domestic industry also had the ability to supply more of the
U.S. market given sizeable inventories, which *** between 2005 and 2007.%

The next largest source of supply to the U.S. market was subject imports. Cumulated subject
imports’ share of the U.S. market as measured by U.S. shipments on a quantity basis fluctuated during the
period of investigation, increasing from *** percent in 2005 to *** percent in 2006, and then decreasing
to *** percent in 2007. In interim 2007 and 2008, cumulated subject imports’ U.S. market share was ***
percent and *** percent, respectively.”” Cumulated subject imports’ share of the U.S. market as measured
by U.S. battery producers’ usage increased steadily over the period of investigation, from *** percent in
2005 to *** percent in 2007. In interim 2008, cumulated subject imports’ U.S. market share as measured

% CR/PR at Table C-3.

% CR/PR at Table C-3.

8 CR/PR at Table C-3.

8 CR at 11-30-11-31, PR at I1-12-11-13. *** CR at 11-30, PR at 11-12-11-13.
8 CR at 11-30-11-31, PR at [1-12-11-13.
% CR at 11-29-11-31, PR at 11-12-11-13.
' CRat 11-2, PR at I1-1.
®2CRatl1-2,n.9, PR at II-1, n.9.

% CRat11-4, PR at I1-2.

% CR/PR at Tables IV-7 and C-1.

% CR/PR at Table C-3.

% CR/PR at Table C-1.

" CR/PR at Table C-1.
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by U.S. battery producers’ usage was *** percent.®® As noted above, Delta ceased production of EMD in
March 2008 and *** shipments of EMD to the U.S. market in early 2008.

Nonsubject imports from Japan and South Africa supplied the remainder of the U.S. market.”
Nonsubject imports’ market share as measured by U.S. shipments fluctuated during the period of
investigation, but increased overall from *** percent in 2005 to *** percent in 2007. Nonsubject
imports” market share was lower in interim 2008 at *** percent compared to *** percent in interim
2007.2 Nonsubject imports’ market share as measured by U.S. battery producer usage fluctuated during
the period of investigation, but increased overall from *** percent in 2005 to *** percent in 2007.
Nonsubject imports’ market share was *** percent in interim 2008.%

Product Interchangeability. As discussed earlier with respect to cumulation, the
interchangeability of domestic and imported EMD is limited somewhat by the fact that all purchases of
EMD from new suppliers are required to undergo rigorous qualification procedures. The qualification
process is both battery specific and plant specific, and can range from about 6 to 16 months in duration
and $100,000-$250,000 in cost.'®> While all EMD must be qualified, the domestic product and subject
imports from both countries have been qualified by *** of the four major battery producers for at least
some battery types at various times during the period of investigation.'%®

Also as discussed earlier, the three domestic EMD producers indicated that both the domestic
product and imported EMD were “always” or “frequently” interchangeable.’® U.S. importers of EMD
were almost equally divided in responding that the domestic like product and subject imports from each
country were “always” or “frequently” interchangeable or are “sometimes” or “never” interchangeable.'®
U.S. battery producers asserted more often that domestic and subject EMD were “sometimes” or “never”
interchangeable.’®® U.S. EMD producers generally responded that non-price differences were
“sometimes” or “never” important while U.S. importers reported more frequently than U.S. EMD
producers that such differences were “always” or “frequently” important.*” On the other hand, U.S.
battery manufacturers reported that the domestic and subject imports from China and Australia were
generally comparable on non-price factors.'®

Other Conditions. Both domestically produced and imported EMD are usually sold under annual
short-term contracts/agreements, with negotiations occurring in the fourth quarter of the previous year for
shipments in the following year.’®® Generally, the negotiation process involves competitive bids or quotes
from a battery manufacturer’s various qualified suppliers before the contract is awarded, and may involve
counteroffers and other terms of negotiation. There were mixed responses regarding whether prices could
be renegotiated during the contract period, although all responding firms reported that the short-term

% CR/PR at Table C-3.

® CR at IV-5, PR at IV-3.

10 CR/PR at Table C-1.

101 CR/PR at Table C-3.

02 CR at 11-3, PR at 11-2.

103 CR at 11-4, PR at 11-2.

104 CR at 11-54, PR at 11-21, CR/PR at Table 11-5.
195 CR at 11-54, PR at 11-21, CR/PR at Table 11-5.
1% CR at 11-54, PR at 11-21, CR/PR at Table 11-5.
W7 CR/PR at Table 11-6.

108 CR/PR at Tables I1-7a and 11-7b.

19 CR at V-13, PR at V-7.
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contracts/agreements do not have meet-or-release provisions and typically fix quantity and price.'*°
According to ***, however, even though the contract fixes quantity and price, the customer can adjust
quantity.'*

EMD production involves substantial fixed and variable costs. The primary raw material for all
domestic EMD producers is manganese ore and ***, Coupled with energy costs, these combined inputs
averaged *** percent of domestic producers’ total cost of goods sold (“COGS”) to produce EMD during
January 2005-March 2008.**2 EMD production is also capital intensive and, as a result, EMD producers
generally must keep their plants operating at near full capacity to remain profitable.'*®

C. Volume of the Subject Imports

Section 771(7)(C) of the Act provides that the “Commission shall consider whether the volume of
imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”**

The volume of cumulated subject imports was significant during the period of investigation, both
in absolute terms and relative to consumption and production in the United States. The volume of
cumulated subject imports based on U.S. official statistics and questionnaire responses decreased from
*** short tons in 2005 to *** short tons in 2006 and to *** short tons in 2007, the year the petitions were
filed.'*> 6 177 Sybject import volume was higher in interim 2008, at *** short tons, compared to ***
short tons in interim 2007.# 19 Despite the decline in absolute terms, subject imports increased their

0 CR at V-14, PR at V-8.
11 CR at V-14, PR at V-8.
12 CR at 11-17, n.46, PR at 11-7, n.46.

M3 CRat 11-17, PR at 11-7. According to Petitioner, all major producers must maintain enough volume at key
accounts to keep plants operating at or near full capacity, even at the expense of lower prices. CR at I1-17,
PR at I1-7.

11419 U.S.C. § 1677(7)(C)(i).
115 CR/PR at Table 1V-2.

118 The statutory provision governing the Commission’s treatment of post-petition information, 19 U.S.C.
8 1677(7)(1), states as follows:

[T]he Commission shall consider whether any change in the volume, price effects, or
impact of imports of the subject merchandise since the filing of the petition in an
investigation ... is related to the pendency of the investigation and, if so, the Commission
may reduce the weight accorded to the data for the period after the filing of the petition in
making its determination of material injury, threat of material injury, or material
retardation of the establishment of an industry in the United States.

See also Statement of Administrative Action to the Uruguay Round Agreements Act, H. Rep. 103-316, Vol. 1
(“SAA”) at 854 (1994).

17 The volume of cumulated subject imports as measured by U.S. shipments was large throughout the period of
investigation, decreasing *** from *** short tons in 2005 to *** short tons in 2006 and then decreasing to *** short
tons in 2007, the year the petitions were filed. Subject import volume as measured by U.S. shipments, however, was
*** higher in interim 2008, at *** short tons, compared to *** short tons in interim 2007. CR/PR at Table C-1.

18 CR/PR at Table IV-2.

119 We note that subject import volume as measured by U.S. shipments may be understated with respect to China.
U.S. shipments of Chinese imports were *** short tons in 2005, *** short tons in 2006, and *** short tons in 2007;
(continued...)
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market share from 2005 to 2006, and maintained a sizeable market share despite decreasing EMD
demand.”® The market share held by cumulated subject imports, as measured by U.S. shipments,
increased from *** percent in 2005 to *** percent in 2006, before declining *** to *** percent in 2007.
Subject import market share was *** percent in interim 2007 compared to *** percent in interim 2008.'*
The ratio of subject imports to U.S. production was also significant throughout the period, ranging from
*** in 2005 to *** percent in 2007, and was *** percent in interim 2007 and *** percent in interim
2008.122 123

Cumulated subject imports’ share of the U.S. market as measured by U.S. battery producers’
usage increased steadily over the period of investigation, increasing from *** percent in 2005 to ***
percent in 2007. In interim 2008, cumulated subject imports” U.S. market share as measured by U.S.
battery producers’ usage was *** percent.'?*

For the foregoing reasons, we find that the subject imports’ volume and market share were
significant, both in absolute terms and relative to consumption and production in the United States.

D. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Act provides that, in evaluating the price effects of the subject
imports, the Commission shall consider whether —

(I there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(11) the effect of imports of such merchandise otherwise depresses prices to a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.'”

As noted above, the domestic like product and subject imports appear to be at least moderately
interchangeable. Although the respondents emphasize that quality is an important factor in purchasing

119(...continued)
and were *** short tons in interim 2007 compared to *** short tons in interim 2008. CR/PR at Table C-1.
Responding Chinese subject producers, however, reported that their exports to the United States were *** short tons
in 2005, *** short tons in 2006, *** short tons in 2007; and were *** short tons in interim 2007 compared to ***
short tons in interim 2008. CR at Table VI1I-3. Thus, Chinese exports in 2007 were reported to be *** U.S.
shipments of subject imports from China in that year. We note the data series for both EMD purchases and usage of
Chinese EMD by U.S. battery producers showed similar trends to, and even larger volumes than, Chinese export
data. See CR at Il-6 and 11-10, PR at I11-3 and 11-4.

120 CR/PR at Tables V-7 and C-1. Apparent U.S. consumption declined by 14.3 percent from 2005 to 2007. 1d.
121 CR/PR at Table C-1.
122 CR/PR at Table 1V-8.

122 The volume of cumulated subject imports’ market share was larger in relation to the merchant market, where
the domestic industry faced more direct competition with subject imports. Cumulated subject imports’ share of the
U.S. merchant market increased from *** percent in 2005 to *** percent in 2006, and then decreased to *** percent
in 2007. Cumulated subject imports’ share of the U.S. merchant market was lower in interim 2008 (*** percent)
compared to interim 2007 (*** percent). CR/PR at Table C-2.

124 CR/PR at Table C-3.
12519 U.S.C. § 1677(7)(C)(ii).
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decisions, the record reflects that price is also an important factor.® As discussed earlier, U.S. producers
and some importers reported that non-price factors were “never” or “sometimes” important in purchasing
decisions.*®” Each purchaser has qualified ***, elevating the importance of price in competition for sales
among eligible suppliers.®® Furthermore, there are no substitutes for EMD in the production of alkaline
batteries.'?

According to quarterly selling price data collected in these investigations, there was significant
price underselling by subject imports during the period of investigation. Subject imports undersold the
domestic like product in all but one of 25 possible price comparisons.*® Margins of underselling ranged
from *** percent to *** percent.’* These margins of underselling may be understated with respect to the
Chinese product because importers of Chinese EMD included, in their reported prices, transportation
costs from the point of entry (the West Coast) to entry in U.S. warehouses in the Midwestern and
Southeastern portions of the United States.'*

Domestic producers’ prices for the specified product fluctuated over the period of investigation,
and were higher in the first quarter of 2008 than at the beginning of the period of investigation.’® The
price for the Australian product also fluctuated, and reached *** in the first quarter of 2008.*** The price
for the Chinese product fluctuated as well, and was the same in the first quarter of 2008 as in the first
quarter of 2005.'%

While the price of the domestic like product increased over the period of investigation, we find
that subject imports prevented domestic price increases that otherwise would have occurred to a
significant degree. The industry’s average unit sales value for both overall and merchant-market
operations increased irregularly from 2005 to 2007, while unit cost of goods sold (“COGS”) increased by
a much greater amount.’*® As a result, the industry’s COGS/sales ratio rose from 2005 to 2007, from 87.5
percent to 100.9 percent for overall operations, and from *** percent to *** percent for merchant market
operations.**” These data indicate that domestic producers had a very strong incentive to raise prices
substantially in line with increasing costs but were unable to do so.

We attribute the domestic industry’s inability to raise prices more commensurately with rising
costs to the lower-priced subject imports to a significant degree. Although we recognize that apparent
consumption has declined, there are very few qualified suppliers of EMD, there are no substitutes for

126 Although U.S. battery producers generally emphasized that quality of EMD was the most important factor in
purchasing decisions, they rated the domestic like product inferior to subject imports from Australia and China on
price because it was priced higher than subject imports. CR at I11-61, PR at 11-24 and CR/PR at Table I1-7a.

127 CR/PR at Table 11-6.

128 CR at 11-4, PR at I1-2.

129 CR at 11-32-33, PR at 11-13-11-14.

1% CR/PR at Table V-3.

11 CR/PR at Table V-4.

182 CR at V-35n.72, PR at V-15 n.72.

1% CR at V-31, PR at V-13, CR/PR at Table V-3.

1% CR at V-31, PR at V-13, CR/PR at Table V-3.

1% CR at V-31-V-32, PR at VV-13-V-14, CR/PR at Table V-3.

1% Unit sales values for the industry’s overall operations increased from $1,338 per short ton in 2005 to $1,381
per short ton in 2007. Unit COGS for the industry’s overall operations increased from $1,171 per short ton to $1,394
per short ton. CR/PR at Tables VI-6, C-1. Unit sales values for the merchant market operations increased from
$*** per short ton in 2005 to $*** per short ton in 2007. Unit COGS for the merchant market operations increased
from $*** per short ton to $*** per short ton. CR/PR at Table C-2.

187 CR/PR at Tables C-1 and C-2.
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EMD, and battery producers require reliable supply. Thus it would be expected that the domestic
industry could raise its prices more commensurately with rising costs. The record indicates, however, that
because of the availability of large volumes of low-priced subject imports, ***.2¥ Further, although the
U.S. battery producers generally *** 13 While unit COGS were lower (due in part to lower raw material
costs) and unit sales values were higher for both the industry’s overall and merchant market operations in
interim period 2008 compared to interim period 2007, the increase in unit sales values was insufficient to
**x 140 However, since the petitions were filed, *** 1! We therefore find that U.S. producers’ prices
were suppressed to a significant degree by lower-priced subject imports, subjecting domestic producers to
a cost-price squeeze.

For the foregoing reasons, we find that there has been significant underselling by subject imports
and that such imports have suppressed domestic prices to a significant degree. Thus, we find that subject
imports have had significant adverse effects on domestic prices.

E. Impact of the Subject Imports on the Domestic Industry*#?

Section 771(7)(C)(iii) of the Act provides that the Commission, in examining the impact of the
subject imports on the domestic industry, “shall evaluate all relevant economic factors which have a
bearing on the state of the industry.”** These factors include output, sales, inventories, ability to raise
capital, research and development, and factors affecting domestic prices. No single factor is dispositive,
and all relevant factors are considered “within the context of the business cycle and conditions of
competition that are distinctive to the affected industry.”**

We have examined the performance indicators in the trade and financial data for the domestic
industry producing EMD both for their total operations and their merchant market operations.*** During
the period of investigation, due to the significant volumes of low-priced subject imports, the domestic
industry was unable to maintain high capacity utilization rate or to obtain higher prices to cover
increasing costs, in particular raw material costs. As such, the data indicate declining overall trends
throughout the period of investigation.

1% CR at V-15-V-16, V-39, PR at V-8-V-9, V-15-16.
1% petitioners’ Posthearing Brief at 30.

140 CR/PR at Table VI-6.

141 CR/PR at I1-1, CR at VV-15, PR at V-9.

142 The statute instructs the Commission to consider the “magnitude of the dumping margin” in antidumping
proceedings as part of its consideration of the impact of imports. 19 U.S.C. § 1677(7)(C)(iii)(V). In its final
determination, Commerce calculated a weighted-average final dumping margin (in percent ad valorem) for imports
of EMD from Australia of 83.66 percent for Delta and all others; and for imports from China, it calculated a
weighted-average final dumping margin of 149.92 percent for Guizhou Redstar Developing Import and Export
Company, Ltd. and all others. CR at I-7, PR at I-5.

1319 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”). SAA at 885.

14419 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885.
145 While we examine the domestic industry as a whole, 19 U.S.C. §1677(4)(A), we take into account as a
condition of competition, the substantial share of domestic production captively consumed by U.S. producer,

Energizer. We note that the merchant market producers’ indicators followed similar trends as those for the industry
as a whole.
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U.S. production, shipments, net sales quantity, and capacity utilization all declined substantially
from 2005 to 2007.2¢ The domestic industry’s production, U.S. shipments, and net sales quantity all
were higher in interim 2008 than in interim 2007,**" but so was demand as measured by U.S. shipments.
The domestic industry’s capacity was relatively flat from 2005 to 2007.1*® Domestic producers’ market
share decreased from 64.4 percent in 2005 to 61.4 percent in 2006, and then increased to 64.4 percent in
2007. Domestic producers’ market share as measured by U.S. shipments was higher in interim 2008 at
68.2 percent compared to 65.8 percent in interim 2007.2° *° The domestic industry’s market share as
measured by U.S. battery producers’ usage decreased from *** percent in 2005 to *** percent in 2006
but increased to *** percent in 2007. In interim 2008, the domestic industry’s market share as measured

146 The domestic industry’s overall production, U.S. shipments, and net sales by quantity declined by 11.7
percent, 14.3 percent, and 15.0 percent, respectively, from 2005 to 2007. CR/PR at Table C-1. Production declined
from 69,582 short tons in 2005 to 68,412 short tons in 2006 and to 61,468 short tons in 2007 and was lower in
interim 2008 (15,976 short tons) compared to interim 2007 (16,592 short tons). CR/PR at Table C-1. U.S.
shipments declined from 70,553 short tons in 2005 to 61,968 short tons in 2006 and to 60,485 short tons in in 2007,
and were higher in interim 2008 (14,613 short tons) compared to interim 2007 (12,820 short tons). CR/PR at Table
C-1. Net sales declined from 70,835 short tons in 2005 to 62,208 short tons in 2006, and then to 60,203 short tons in
2007 and were higher at 14,734 short tons in interim 2008 compared to 12,820 short tons in interim 2007. Capacity
utilization decreased from 99.4 percent in 2005 to 97.7 percent in 2006 and 87.2 percent in 2007, and was 94.3
percent in interim 2007 compared to 90.6 percent in interim 2008. CR/PR at Table C-1.

U.S. merchant producers’ production decreased from *** short tons in 2005 to *** short tons in 2006 and
then to *** short tons in 2007, and production was lower in interim 2008 (*** short tons) than in interim 2007 (***)
short tons. CR/PR at Table C-2 as revised by OINV Memorandum INV-FF-117. U.S. merchant producers’ U.S.
commercial shipments decreased from *** short tons in 2005 to *** short tons in 2006 and then to *** short tons in
2007, and were higher in interim 2008 *** than in interim 2007 ***. Net sales declined from *** short tons in 2005
to *** short tons in 2006, and then to *** short tons in 2007 and were higher at *** short tons in interim 2008
compared to *** short tons in interim 2007. Their capacity utilization decreased from *** percent in 2005 to ***
percent in 2006, and then to *** percent in 2007; capacity utilization was lower in interim 2008 *** than in interim
2007 ***,

147 CR/PR at Table C-1.

148 CR/PR at Table C-1. Respondents assert that domestic producers do not have the capacity to supply the entire
U.S. EMD market. Although domestic producers’ existing production capacity is less than U.S. apparent
consumption, U.S. EMD producers appear capable of supplying a large share of the U.S. EMD market and
experienced *** increase in inventories over the period of investigation. Moreover, as the Commission previously
has noted, “there is no short supply provision in the statute” and “the fact that the domestic industry may not be able
to supply all of demand does not mean the industry may not be materially injured or threatened with material injury
by reason of subject imports.” Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Article
1904 NAFTA Remand) at 108, n.310 (December 2003). See also, Certain Activated Carbon from China, Inv. No.
731-TA-1103 (Preliminary), USITC Pub. 3852 (May 2006) at 19, n.134; Certain Orange Juice from Brazil, Inv. No.
731-TA-1089 (Final), USITC Pub. 3838 (March 2006) at 20 n.143; Certain Lined Paper School Supplies, Inv. Nos.
701-TA-442-443 (Preliminary) and 731-TA-1095-1097 (Preliminary), USITC Pub. 3811 (October 2005) at 23,
n.155; Metal Calendar Slides from Japan, Inv. No. 731-TA-1094 (Preliminary), USITC Pub. 3792 (August 2005) at
9, n.45 (“To the extent that Respondents claim that the Commission is legally unable to make an affirmative finding
of material injury by reason of subject imports because the domestic industry is incapable of supplying domestic
demand, they are incorrect.”).

149 CR/PR at Table C-1.

1% As noted earlier, subject imports’ market share of apparent U.S. consumption was more pronounced in the
merchant market, where the domestic industry faced direct competition with subject imports. U.S. merchant
producers’ market share decreased from *** percent in 2005 to *** percent in 2006 and increased to *** percent in
2007, a level still below the market share held in 2005. U.S. merchant producers’ market share was higher at ***
percent in interim 2008 compared to *** percent in interim 2007. CR/PR at Table C-2.
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by U.S. battery producers’ usage was *** percent.>* At the same time, domestic producers’ ending
inventory quantities increased ***, by *** percent from 2005 to 2007, but were *** percent lower in
interim 2008 than in interim 2007.%* Domestic producers’ inventories as a share of U.S. shipments rose
from *** percent in 2005 to *** percent in 2007 and was *** percent higher in interim 2008 than in
interim 2007.%%

The average number of production-related workers and hours worked remained fairly steady
from 2005 to 2007 and between the interim periods.** The wages paid increased from 2005 to 2007 and
were higher in interim 2008 compared to interim 2007." Productivity, however, declined from 2005 to
2007, and was lower in interim 2008 than in interim 2007.1%

The domestic industry’s financial indicators declined steadily from 2005 to 2007 but improved in
interim 2008 compared to interim 2007 following the filing of the petitions.*” As discussed previously,
COGS as a ratio to net sales increased overall from 2005 to 2007 but was lower in interim 2008 than in
interim 2007. The COGS to net sales ratio was 87.5 percent in 2005, 94.1 percent in 2006, and 100.9
percent in 2007 and was 105.9 percent in interim 2007 and 95.4 percent in interim 2008."%® As the result
of this cost/price squeeze, the industry reported steady declines at the operating and net income levels
from 2005 to 2007 and reported operating losses in both interim periods. Operating income declined
from $3.6 million to negative $ 9.6 million and was negative $1.7 million in interim 2008 compared to

151 CR/PR at Table C-3.

%2 CR/PR at Table C-1. End-of-period inventories increased from *** short tons in 2005 to *** short tons in
2007 and were lower in interim 2008 *** short tons compared to *** short tons in interim 2007. CR/PR at Table
C-1.

U.S. merchant producers’ end-of-period inventories increased from *** short tons in 2005 to *** short tons
in 2005 and then to *** short tons in 2007. End-of-period inventories were lower in interim 2008 (*** short tons)
than in interim 2007 (*** short tons). CR/PR at Table C-2 as revised by OINV Memorandum INV-FF-117.

158 CR/PR at Table C-1.

154 The domestic industry’s average number of production workers declined from 212 in 2005 to 211 in 2007.
The hours worked also decreased from 458,000 in 2005 to 454,000 in 2007. CR/PR at Table C-1. Hours worked
increased slightly from 458,000 in 2005 to 460,000 in 2006, and then decreased to 454,000 in 2007. Hours worked
were slightly higher in interim 2008 (115,000) than in interim 2007 (114,000). CR/PR at Table C-1.

U.S. merchant producers’ average number of production workers was relatively flat, increasing *** from
*** in 2005 to *** in 2007. The average number of workers was lower in interim 2008 *** than in interim 2007
*** Hours worked increased *** from *** in 2005 to *** in 2007. Hours worked were *** lower in interim 2008
*** than in interim 2007 ***. CR/PR at Table C-2 as revised by OINV Memorandum INV-FF-117.

1% The domestic industry paid wages of $12.0 million in 2005, $12.7 million in 2006, and $13.1 million in 2007.
Wages paid during the interim periods were slightly higher in interim 2008 ($3.4 million) than in interim 2007 ($3.2
million). CR/PR at Table C-1.

U.S. merchant producers paid wages of $*** in 2005, $*** in 2006, and $*** in 2006. Wages paid were
higher in interim 2008 ($***) than in interim 2007 ($***). CR/PR at Table C-2 as revised by OINV Memorandum
INV-FF-117.

1% Productivity for the domestic industry decreased from 151.9 short tons per 1,000 hours in 2005 to 148.7 short
tons per 1,000 hours in 2006, and to 135.4 short tons per 1,000 hours in 2007 and was 144.3 short tons per 1,000
hours in interim 2007 compared to 140.1 short tons per 1,000 hours in interim 2008. CR/PR at Table C-1.

U.S. merchant producers’ productivity decreased from *** in 2005 to *** in 2006, and to *** in 2007 and
was *** in interim 2007 compared to *** short tons per 1,000 hours in interim 2008. CR/PR at Table C-2 as revised
by OINV Memorandum INV-FF-117.

157 CR/PR at Table C-1.
18 CR/PR at Table C-1.
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negative $3.3 million in interim 2007.*° The domestic industry’s operating income to net sales ratio
declined from 3.8 percent in 2005 to negative 11.6 percent in 2007, and was negative 18.9 percent in
interim 2007, compared to negative 8.0 percent in interim 2008.*

Capital expenditures increased from 2005 to 2007, but were lower in interim 2008 compared to
interim 2007.%* Research and development expenditures increased from 2005 to 2007, and were higher
in interim 2008 than in interim 2007.1%2

Based on the record in the final phase of these investigations, we conclude that cumulated subject
imports had a significant adverse impact on the condition of the domestic industry during the period of
investigation. During the period of investigation, a substantial rise in raw material costs and increases in
fixed costs per unit resulting from a decline in apparent U.S. consumption brought pressure upon the
domestic industry to raise prices and/or gain market share. As discussed above, however, subject imports,
which were significant in volume in both absolute and relative terms, consistently undersold the domestic
like product and prevented the domestic industry from raising prices in tandem with rising costs. As a
result of subject imports’ effects, the domestic industry lost critical U.S. shipments and experienced
decreased capacity utilization, a build-up of EMD finished goods inventory, and operating losses. The
suppressed domestic prices, combined with the sales volumes lost to subject imports, caused significant
declines in the domestic industry’s financial performance over the period of investigation.'®®

Spectrum contends that in assessing material injury the Commission should take into account
that the purpose of the statutory scheme is remedial and not punitive. It argues that no remedial purpose
would be served if an antidumping duty order were imposed with respect to Australia as subject imports
ceased at the end of the period of investigation due to the closure of the Delta plant. As we have
previously stated, nothing in the statute or case law requires or allows us to consider the likely
effectiveness of the order.'*

Although Spectrum argues otherwise, imposition of an antidumping duty order on subject
imports in these investigations would not be punitive. First, as we previously discussed, the closure of the

1% CR/PR at Table C-1. U.S. merchant producers’ financial indicators followed similar trends as those for the
industry as a whole. U.S. merchant producers’ operating income declined from $*** in 2005 to $*** in 2006, and
then to *** in 2007; it was *** in interim 2007 and *** in interim 2008. CR/PR at Table C-2 as revised by OINV
Memorandum INV-FF-117.

160 CR/PR at Table C-1. U.S. merchant producers’ operating income/loss margin ***, It was *** in interim 2008
at *** percent compared to *** percent in interim 2007. CR/PR at Table C-2 as revised by OINV Memorandum
INV-FF-117.

161 The domestic industry’s capital expenditures were $*** in 2005, $*** in 2006, and $*** in 2007. Capital
expenditures were lower in interim 2008 (***) than in interim 2007 (***). CR/PR at Tables VI-10, C-1.
U.S. merchant producers’ capital expenditures were $*** in 2005, $*** in 2006 and $*** in 2007. They
were lower in interim 2008 ($***) than in interim 2007 ($***). CR/PR at Table C-2 as revised by OINV
Memorandum INV-FF-117.

182 The domestic industry’s research and development expenditures were $*** in 2005, and were $*** in 2006
and $*** in 2007. These expenditures were higher in interim 2008 ($***) than in interim 2007 ($***). CR/PR at
Table VI-10.

As *** U.S. merchant producers’ research and development expenditures were ***, CR/PR at Table
VI-10.

83 CR at 11-6, 11-10, PR at 11-2, 11-4, CR/PR at Table C-3.

164 See Wooden Bedroom Furniture from China, Inv. No. 731-TA-1058 (Final), USITC Pub. 3743 at 27, n.222
(Dec. 2004); Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China, Ecuador, India,
Thailand, and Vietnam, Inv. Nos. 731-TA-1063-68 (Final), USITC Pub. 3748 (Jan. 2005); Accord, Mittal Steel Point
Lisas, Ltd., Slip Op. 2007-1552 at 16 (Fed. Cir. Sept. 18, 2008) (“The focus of the inquiry is on cause of injury in
the past, not the prospect of effectiveness in the future.”).
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Delta plant has not prevented the Australian producer from shipping to other markets.’®*® Moreover,
given that the sole producer of EMD has closed permanently and subject imports have ceased, it cannot
be said that anyone would be “punished” with respect to the imposition of the order. Specifically, no one
will have to pay duties if there are no future imports of EMD from Australia. Furthermore, despite
Spectrum’s arguments to the contrary, parties are not foreclosed from seeking a changed circumstances
review with respect to the antidumping duty order on subject imports from Australia. Finally, we note
that the Commission’s material injury determination is based on the effects of cumulated subject imports
during the period of investigation and that reported exports to the U.S. market and usage of Chinese EMD
by U.S. battery producers increased *** from 2005 to 2007.

For these reasons, we find that subject imports have had a significant adverse impact on the
domestic industry.

V. APPLICATION OF THE BRATSK ALUMINUM SMELTER v. UNITED STATES
REPLACEMENT/BENEFIT TEST

166

A. Background

We are required by the Federal Circuit’s decision in Bratsk Aluminum Smelter v. United States'®’
to undertake an “additional causation inquiry” whenever certain triggering factors are met: “whenever the
antidumping investigation is centered on a commaodity product, and price competitive nonsubject imports
are a significant factor in the market.”*® The additional inquiry required by Bratsk, which we refer to as
the Bratsk replacement/benefit test, is “whether nonsubject imports would have replaced the subject
imports without any beneficial effect on domestic producers.”*®

As noted in other investigations, we respectfully disagree'’® with Bratsk that the statute requires
any analysis beyond that already included in our discussion above of the statutory volume, price, and

15 CR/PR at Table VII-2.

188 Vice Chairman Pearson and Commissioner Okun do not join section IV.A. of this opinion. We note that the
Federal Circuit’s decision in Mittal Steel Point Lisas Ltd. v. United States was issued after the Commission’s vote in
these investigations. Slip Op. 2007-1552 (Fed. Cir., Sept. 18, 2008). Although we intend to fully evaluate the
Federal Circuit’s decision for guidance in analyzing whether injury is by reason of subject imports in subsequent
cases, for purposes of this case, we find it sufficient to observe that the Mittal Steel Court clarifies that its decision in
Bratsk Aluminum v. United States did not require the application of the specific “replacement/benefit test”
developed by the Commission. See Separate and Additional Views of Chairman Daniel R. Pearson and
Commissioner Deanna Tanner Okun Concerning Bratsk Aluminum v. United States in Sodium Hexametaphosphate
from China, Inv. No. 731-TA-1110 (Preliminary), USITC Pub. 3912 at 20-21 (April 2007). In the body of this
opinion, we have considered the alleged other factors and concluded that we have not attributed the effects of any
other factors to the subject imports.

167 444 F.3d at 1369 (Fed. Cir. 2006).
168 Bratsk, 444 F.3d at 1375.
169 Bratsk, 444 F.3d at 1375.

170 \We note that the Federal Circuit’s decision in Mittal Steel Point Lisas Ltd. v. United States, Slip Op. 2007-
1552 (Fed. Cir. Sept. 18, 2008) was issued after the Commission’s vote in these investigations. Given the recent
issuance of the Mittal decision, the Commission is still in the process of fully evaluating the Federal Circuit’s
decision and how it would affect the Commission's analysis in future proceedings. Nevertheless, we view our
determinations in these investigations to be consistent with Mittal.
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impact factors, and do not reiterate the Commission’s interpretation of the statutory scheme here.! The
Commission has a well established approach to addressing causation.'”> We apply the Bratsk
replacement/benefit test to our analysis, however, because the Federal Circuit has directed us to do so,
notwithstanding that, in our considered view, this test is not required by or consistent with the statute.

B. Parties’ Arguments

Petitioner. Petitioner argues that the Commission need not conduct a Bratsk analysis in this case
because neither of the triggering factors is met. First, Petitioner asserts that EMD is not a commaodity
product because all EMD must be qualified by battery producers. It notes that EMD becomes
interchangeable only after qualification and therefore cannot be considered a commodity product.
Secondly, Petitioner argues that price-competitive nonsubject imports are not a significant factor in the
U.S. market. According to Petitioner, only two nonsubject countries, Japan and South Africa, had a
meaningful presence in the U.S. market and the AUVs for EMD from both these countries were *** the
AUVs for domestic EMD or the subject imports.'’

Even if the triggering factors were met, Petitioner asserts that there is no indication that
nonsubject imports would have replaced subject imports without beneficial effect for domestic producers.
It argues that the condition of the domestic industry has improved since the filing of the petitions.
Petitioner also maintains that the current nonsubject suppliers, Japan and South Africa, would not likely
prevent the U.S. industry from expanding shipment volumes given their ***, Finally, Petitioner argues
that EMD suppliers in Japan, South Africa, and other global producers have reported constraints on their
ability to ship to the U.S. market, notably long-term commitments to non-U.S. customers and *** 17

Respondents. Neither Spectrum nor Delta made an argument concerning Bratsk in its prehearing
or posthearing briefs in the final phase of these investigations.

8 For a full discussion of our views on the applicability of Bratsk, see our Views in the Remand Determination
for Silicon Metal from Russia, Inv. No. 731-TA-991 (Final) (Second Remand), USITC Pub. 3910 (March 2007) and
Views of the Commission in Certain Polyester Staple Fiber from China, Inv. No. 731-TA-1104 (Final), USITC Pub.
3922 at 24-26 (June 2007). For a full discussion of Chairman Aranoff’s views on the applicability of Bratsk, see the
Views of the Commission in Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago, Inv. No. 731-TA-
961 (Final) (Remand), USITC Pub. 3903 (January 2007).

172 See Silicon Metal from Russia, Inv. No. 731-TA-991 (Second Remand), USITC Pub. 3910 (Mar. 2007), at 3-8
(articulating in detail the Commission’s longstanding interpretation of the “by reason of” causation standard).

173 petitioner’s Prehearing Brief at 33-34.
174 petitioner’s Prehearing Brief at 35-37.
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C. Analysis and Conclusion”

Noting that the parties are in agreement, based on this record we do not find, for purposes of
these investigations, that EMD is a commodity.'® All purchases of EMD from new suppliers are required
to undergo rigorous qualification procedures. The qualification process is both battery specific and plant
specific, and can range from about 6 to 16 months with costs in a range from $100,000-$250,000.'"
Hence, interchangeability in the short run appears to be limited inasmuch as it may be difficult if not
impossible for an EMD user to switch suppliers if the alternate supplier has not already been qualified by
that particular user.

Because we find that the first Bratsk triggering factor is not met, we are not required to consider
whether the second triggering factor (whether price-competitive non-subject imports are a significant
factor in the U.S. market) is met or to address “whether non-subject imports would have replaced subject
imports without any beneficial effect on domestic producers.”*® Our affirmative material injury
determination, therefore, is consistent with the Court’s holding in Bratsk.

CONCLUSION

For the reasons stated above, we find that the domestic industry producing EMD is materially
injured by reason of subject imports of EMD from Australia and China that are sold in the United States
at less than fair value.

17 Commissioner Pinkert does not join in this analysis, but performs his own Bratsk analysis in these
investigations. He finds that the evidence regarding the first triggering factor (commaodity) suggests, though the
issue is close, that EMD is a fungible commodity — once suppliers are qualified, they compete closely on the basis of
price. With regard to the second triggering factor (price competitive non-subject imports significantly present in the
U.S. market), he finds that the evidence is extremely close on the issue of whether the percentage of U.S.
consumption accounted for by non-subject imports was significant. If he were to find that it was significant, he
would find that the non-subject imports were price competitive.

Because the threshold issues are close, Commissioner Pinkert finds it prudent to proceed to the question of
whether, in the absence of non-subject imports, non-subject imports would have completely replaced subject imports
during the period of investigation without any benefit to the domestic industry. He finds, for the following reasons,
that non-subject imports would not have completely replaced subject imports during the period of investigation
under that hypothetical scenario.

The three non-subject countries with the largest EMD production capacity in 2003 and 2007 were Greece,
Japan, and South Africa. CR/PR at Table VI1-8. Tosoh Hellas in Greece reported that ***. CR at VI1-26; PR at
VII-11. Japan reported exports to the United States ranging only from *** short tons to *** short tons annually from
2005 to 2007. CR/PR at Table VI1I-12. As for South Africa, Delta South Africa’s exports to the United States were
*** during the POIl. CR/PR at Table VII-13. Delta was ***. CR at |1-4, PR at [1-2. ***,

176 We note that it is improper to assume that simply because goods are generally interchangeable for purposes of
the “reasonable overlap of competition” analysis for cumulation, or are interchangeable for purposes of defining the
domestic like product, that they are necessarily “commodities” for purposes of assessing causation, which is the
function of the Bratsk “test.” See Silicon Metal from Russia, USITC Pub. 3910 at 10-11 (footnotes omitted), citing
BIC Corp. v. United States, 964 F. Supp. 391, 397, 399 (Ct. Int’l Trade 1997) ({L}ike product, cumulation and
causation are functionally different inquiries because they serve different statutory purposes .... As a result, each
inquiry requires a different level of fungibility. Hence the record may contain substantial evidence that two products
are fungible enough to support a finding in one context (e.q., one like product), but not in another (e.g., cumulation
or causation.”)).

Y CRat 11-3, PR at 11-2.
178 Bratsk, 444 F.3d 1375.
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PART I: INTRODUCTION

BACKGROUND

These investigations result from a petition filed on August 22, 2007, by Tronox LLC (“Tronox™),
Oklahoma City, OK, alleging that an industry in the United States is materially injured and threatened
with further material injury by reason of less-than-fair-value (“LTFV”) imports of electrolytic manganese
dioxide (“EMD”)" from Australia and China. Information relating to the background of these
investigations is provided below.?

Effective date

Action

August 22, 2007

Petition filed with Commerce and the Commission; Commission institutes
investigations (72 FR 49309, August 28, 2007)

September 11, 2007
October 18, 2007

Commerce’s naotice of initiation (72 FR 52850, September 17, 2007)

Commission’s preliminary determinations (72 FR 60388, October 24, 2007)

March 26, 2008

Commerce’s notices of preliminary LTFV determinations, affirmative preliminary
determination of critical circumstances (Australia), and postponement of final
determination (China) (73 FR 15982 and 73 FR 15988, March 26, 2008);
scheduling of final phase of the Commission’s investigations (73 FR 23491,
April 30, 2008)

July 24, 2008

Commission’s hearing*

August 14, 2008

Commerce’s notice of final determination of sales at LTFV and termination of
critical circumstances investigation (Australia) (73 FR 47586, August 14, 2008)

August 18, 2008

Commerce’s notice of final determination of sales at LTFV (China) (73 FR
48195, August 18, 2008)

September 12, 2008
September 25, 2008

Date of the Commission’s vote

Commission’s determinations and views were transmitted to Commerce

L App. B is a list of witnesses who appeared at the hearing.

STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT

Section 771(7)(B) of the Tariff Act of 1930 (the “Act”) (19 U.S.C. 8 1677(7)(B)) provides that in
making its determinations of injury to an industry in the United States, the Commission—

shall consider (I) the volume of imports of the subject
merchandise, (I1) the effect of imports of that
merchandise on prices in the United States for domestic

! A complete description of the imported product subject to these investigations is presented in The Subject
Merchandise section located in Part | of this report.

2 Federal Register notices cited in the tabulation are presented in app. A.
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like products, and (I11) the impact of imports of such

merchandise on domestic producers of domestic like

products, but only in the context of production operations within the
United States; and . . . may consider such other economic factors as are
relevant to the determination regarding whether there is material injury
by reason of imports.

Section 771(7)(C) of the Act (19 U.S.C. § 1677(7)(C)) further provides that--

In evaluating the volume of imports of merchandise, the
Commission shall consider whether the volume of
imports of the merchandise, or any increase in that
volume, either in absolute terms or relative to
production or consumption in the United States is
significant.

In evaluating the effect of imports of such merchandise
on prices, the Commission shall consider whether . . . (1)
there has been significant price underselling by the
imported merchandise as compared with the price of
domestic like products of the United States, and (1) the
effect of imports of such merchandise otherwise
depresses prices to a significant degree or prevents price
increases, which otherwise would have occurred, to a
significant degree.

In examining the impact required to be considered under
subparagraph (B)(i)(111), the Commission shall evaluate

(within the context of the business cycle and conditions

of competition that are distinctive to the affected

industry) all relevant economic factors which have a

bearing on the state of the industry in the United States,

including, but not limited to

... () actual and potential declines in output, sales, market share,
profits, productivity, return on investments, and utilization of capacity,
(1) factors affecting domestic prices, (111) actual and potential negative
effects on cash flow, inventories, employment, wages, growth, ability to
raise capital, and investment, (IV) actual and potential negative effects
on the existing development and production efforts of the domestic
industry, including efforts to develop a derivative or more advanced
version of the domestic like product, and (V) in {an antidumping
investigation}, the magnitude of the margin of dumping.

Information on the subject merchandise, margins of dumping, and the domestic like product is
presented in Part I. Information on conditions of competition and other relevant economic factors is
presented in Part Il. Part Il presents information on the condition of the U.S. industry, including data on
capacity, production, shipments, inventories, and employment. The volume and pricing of imports of the
subject merchandise are presented in Parts IV and V, respectively. Part VI presents information on the
financial experience of U.S. producers. Part VII presents the statutory requirements and information
obtained for use in the Commission’s consideration of the question of threat of material injury and the
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judicial requirements and information obtained for use in the Commission’s consideration pursuant to
Bratsk rulings.

U.S. EMD MARKET SUMMARY

U.S. apparent consumption for EMD totaled 93,907 short tons ($130.9 million) in 2007. Three
firms — Energizer Battery Manufacturing Inc. (“Energizer”); Erachem Comilog, Inc. (“Erachem”); and
Tronox LLC (“Tronox”) — accounted for all known U.S. production in 2007. At least five firms have
imported EMD from Australia and/or China since 2005. The three largest importers and/or consignees —
*xx3 3k _ gccounted for *** percent of reported U.S. imports from Australia and *** percent of reported
U.S. imports from China in 2007. One firm, Delta Australia, produces EMD in Australia and at least 14
firms produce EMD in China. The two largest producers in China — *** — accounted for approximately
*** percent of China’s production in 2007, approximately *** percent of China’s exports to the United
States in 2007, and *** percent of reported U.S. imports of EMD from China in 2007.

EMD is primarily used in the manufacture of alkaline batteries, but may also be used in some
battery applications such as for military and other special purpose areas. Four purchasers of EMD —
Duracell, a division of The Procter & Gamble Co. (“Duracell”); Energizer Battery Manufacturing Inc.
(“Energizer”); Panasonic Primary Battery Corp. of America (“Panasonic”); and Spectrum Brands, Inc.
(formerly Rayovac Corp.) (“Spectrum”) — accounted for virtually 100 percent of U.S. EMD consumption
in 2007.

U.S. producers’ U.S. shipments of EMD totaled 60,485 short tons in 2007, and accounted for
64.4 percent of apparent U.S. consumption by quantity. U.S. shipments of imports from Australia totaled
*** short tons in 2007, and accounted for *** percent of apparent U.S. consumption by quantity; U.S.
shipments of imports from China totaled *** short tons in 2007, and accounted for *** percent of
apparent U.S. consumption by quantity; and U.S. shipments of imports from all other sources combined
totaled *** short tons in 2007, and accounted for *** percent of apparent U.S. consumption by quantity.

SUMMARY DATA

A summary of data collected in these investigations for the U.S. EMD market is presented in
appendix C, tables C-1 (data on the total U.S. market), C-2 (data on the U.S. merchant market), and C-3
(consumption data based on usage). Table C-1 includes data submitted by all three U.S. producers. Table
C-2 includes data for the *** U.S. producers that sell EMD in the merchant market.* Table C-3 includes
usage data for ***>°

Producer data are based on questionnaire responses of three firms that accounted for all U.S.
production of EMD during the period examined. U.S. import data are based on questionnaire responses
of seven importers that accounted for virtually all imports of EMD during the period examined. Data on
U.S. consumption of imports were compiled using shipment data reported in the questionnaire responses
of the seven firms that imported the subject product during the period examined.

3 Kkk

4 Kkk

® Table C-3 was constructed from usage data that appears in the section entitled “Usage of EMD by U.S. Battery
Producers” in Part Il and in app. F of this report.
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PREVIOUS AND RELATED INVESTIGATIONS

On May 31, 1988, the Commission instituted antidumping investigations on EMD (defined as in
the present investigations) from Greece, Ireland, and Japan.® On April 10, 1989, the Commission issued
final affirmative determinations with regard to imports of EMD from Greece and Japan,” and on April 17,
1989 Commerce issued antidumping duty orders on EMD from Greece and Japan.?

On May 26, 1998, Eveready (referred to as Energizer in this report) filed with the Commission a
request for a changed circumstances review with regard to imports from Greece pursuant to section
751(b) of the Act.® The Commission determined that the request did not show changed circumstances
sufficient to warrant a review.’® Eveready appealed the Commission’s determination to the Court of
International Trade. The Commission moved to dismiss the appeal, which was granted on the basis that
an upcoming five-year review of the orders would provide the equivalent relief Eveready sought.™

On May 3, 1999, the Commission instituted five-year reviews to determine whether revocation of
the antidumping duty orders on imports of EMD from Greece and Japan would likely lead to the
continuation or recurrence of material injury to the domestic EMD industry.> On April 20, 2000, the
Commission determined that revocation would not likely lead to continuation or recurrence of material
injury to the U.S. industry, and the orders were subsequently revoked.*®

On July 31, 2003, the Commission instituted antidumping investigations on EMD from Australia,
China, Greece, Ireland, Japan, and South Africa.* On September 15, 2003, the Commission made
affirmative preliminary determinations on EMD from Australia, Greece, Ireland, Japan, and South Africa,
and determined that imports from China were negligible, thus ending the investigation concerning
China.”® On March 2, 2004, the Commission received notice from the Department of Commerce
(“Commerce™) stating that it had received a letter from petitioner Kerr-McGee Chemical LLC (now
Tronox) withdrawing its petitions. As a result, Commerce and the Commission terminated their
respective investigations.

® Notice of Institution of Antidumping Duty Investigations: Electrolytic Manganese Dioxide from Greece,
Ireland, and Japan, 53 FR 21530, June 8, 1988.

7 Electrolytic Manganese Dioxide from Greece and Japan, Investigations Nos. 731-TA-406 and 408 (Final),
USITC Publication 2177 (April 1989), p. 1. Commerce determined that there were no LTFV imports of EMD from
Ireland, and the investigation concerning Ireland was terminated.

854 FR 15244, April 17, 1989.

® In its request, Eveready alleged the following changed circumstances: (1) the addition of a third recognized
type of EMD-"high drain” EMD, (2) structural changes in battery consumption (a shift from C and D size batteries
to smaller AA and AAA size batteries), and (3) the impending unavailability of supply of regular and “high drain”
EMD from U.S. producers and producers in countries not subject to antidumping duty orders.

063 FR 43192, August 12, 1998.
1 Eveready Battery Co., Inc. v. United States, Slip. Op. 99-126 (CIT, November 23, 1999).

12 Notice of Institution of Five-year Reviews: Electrolytic Manganese Dioxide from Greece and Japan, 64 FR
23675, May 3, 1999. The Commission determined to conduct full five-year reviews on these orders. 64 FR 46407,
August 25, 1999.

13 Electrolytic Manganese Dioxide from Greece and Japan, Investigations Nos. 731-TA-406 and 408 (Review),
USITC Publication 3296 (May 2000), p. 1.

4 Notice of Institution of Antidumping Duty Investigations: Electrolytic Manganese Dioxide from Australia,
China, Greece, Ireland, Japan, and South Africa, 68 FR 47607, August 11, 2003.

%68 FR 55062, September 22, 2003.

1-4



NATURE AND EXTENT OF SALES AT LTFV

On August 14, 2008, Commerce published a notice in the Federal Register of its final
determination of sales at LTFV on EMD from Australia and on the termination of its critical
circumstances investigation concerning Delta Australia, and on August 18, 2008, Commerce published its
notice of final determination of sales at LTFV on EMD from China. The final weighted-average dumping
margins (in percent ad valorem), as reported by Commerce, are presented in the following tabulation.

Dumping margin
(percent ad

Manufacturer or exporter Type of comparison valorem)
Australia:
Delta Adverse facts available, 83.66

recalculated from the petition

All others Adverse facts available, 83.66
recalculated from the petition

China:
Guizhou Redstar Export price to normal value
Developing Import and
and Export Company, Ltd. 149.92
PRC-Wide Entity Adverse facts available,
(includes Xiangtan) calculated rate of Redstar 149.92

THE SUBJECT MERCHANDISE
Commerce’s Scope
Commerce has defined the scope of these investigations as follows:

All manganese dioxide (MnO,) that has been manufactured in an electrolysis
process, whether in powder, chip or plate form (“EMD”).

Excluded from the scope are natural manganese dioxide (“NMD”) and chemical
manganese dioxide (“CMD”).

The merchandise subject to these investigations is classified in the Harmonized
Tariff Schedule of the United States (“HTSUS”) at subheading 2820.10.00. The tariff
classifications are provided for convenience and Customs purposes; however, the written
description of the scope of these investigations is dispositive.

16 Notice of Final Determination of Sales at Less Than Fair Value and Termination of Critical-Circumstances
Investigation: Electrolytic Manganese Dioxide from Australia, 73 FR 47586, August 14, 2008; Electrolytic
Manganese Dioxide from the People’s Republic of China: Final Determination of Sales at Less than Fair Value, 73
FR 48195, August 18, 2008.
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Tariff Treatment

The EMD that is the subject of these investigations is classifiable in the HTSUS in subheading
2820.10.00. The column 1-general (most-favored-nation) rate of duty for this subheading, applicable to
the EMD from China subject to these investigations, is 4.7 percent ad valorem. Imports of EMD from
Australia are eligible for a duty rate of free, provided that they are properly entered under the U.S.-
Australia Free Trade Agreement; if not, they receive the general duty rate. Table I-1 presents the tariff
treatment for EMD.

Table I-1
EMD: Tariff treatment, 2008
General® | Special® | Column 22
HTS provision Article description Rates (percent ad valorem)
2820 Manganese oxides:
2820.10.00 Manganese dioxide ................. 4.7% Free (A, AU, 25%
BH, CA, CL,
E, IL, J, JO,
MA, MX, P,
SG)

! Normal trade relations, formerly known as the most-favored-nation duty rate.

2 Special rates not applicable when General rate is free. “AU” is the symbol for the U.S.-Australia Free Trade Agreement; see
general note 28 to the HTS.

3 Applies to imports from a small number of countries that do not enjoy normal trade relations duty status.

Source: Harmonized Tariff Schedule of the United States (2008).

THE PRODUCT
Description and Applications

EMD (electrolytic manganese dioxide) is a form of the chemical known as manganese dioxide
(MnO,), that has been manufactured in an electrolysis process. It has a crystalline structure which is
referred to by scientists to as a gamma crystalline structure. Its gamma crystalline structure, as opposed to
most other crystalline structures that manganese dioxide powder can assume, allows for the free transfer
of hydrogen ions within the manganese dioxide crystal. This property allows for the fullest possible
utilization of this form of manganese dioxide, which exists as a black powder, in the production of
electrical current within a dry-cell battery.*” '8

17 petition, pp. 7-9.

8 The essence of a battery is that an electron donator located at a negative plate (anode) transfers electrons to an
electron acceptor located at the positive plate (cathode) when the anode and cathode are connected by a suitable wire
or conductor, thereby converting chemical energy to electrical energy. It is essential that the anode and cathode are
not in direct physical contact. Inside the cell, the anode and cathode are immersed in a conducting medium. When
the battery is connected forming a closed circuit, electrons flow from the anode to the cathode through the wire while
the electrolyte in the conducting medium moves toward the plates in such a way as to preserve electroneutrality,
thereby allowing the reaction to continue. The reactants are chosen so that the net reaction releases energy.

In a primary battery, the reaction is not reversible and the battery must be discarded after sufficient use, i.e.,
when the reactants are used up. In an alkaline battery (petition, p. 8), the anode consists of powdered amalgamated
zinc metal and the cathode consists of a high-density blend of EMD and graphite. The zinc metal loses electrons (in
the language of chemistry we say that the zinc metal is oxidized) which are transferred to the manganese dioxide (in

(continued...)
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There are three grades of EMD depending on the intended battery end use--alkaline, zinc
chloride, and lithium grade; however, virtually all EMD produced in the United States is of the alkaline
grade.” Alkaline grade EMD, because of particle size and pH (acidity or alkalinity level), qualifies for
use in the manufacture of alkaline batteries; zinc chloride-grade qualifies for use in zinc chloride batteries
(although such batteries are not known to have been produced in the United States during the period for
which data were collected in these investigations); and lithium grade can be used in some primary battery
applications such as in military and other special purpose areas.” The desired particle size (grind) and pH
are achieved in the finishing process of the EMD. All other properties of the three grades of EMD are
similar, including the moisture content, sulfate content, other metallic element content, purity, and
crystalline structure.?

Within each grade of EMD there exists a relatively higher and lower quality EMD. Higher
quality EMD within a particular grade tends to have a higher discharge rate and longer shelf life than
lower quality EMD. Higher quality EMD is distinguished from lower quality EMD by its lower levels of
impurities, superior flow characteristics of the materials in the battery, and higher energy capacity per unit
weight.?> Features such as grain size, uniformity, abrasiveness, pH, and moisture levels are also
important. Of course, the quality of EMD is only one factor out of many that contribute to the quality of
a finished battery.

Every battery manufacturer has subtly different process specific requirements that affect the
battery cathode granulation process. Consistency of parameters such as moisture content, pH, and
particle size from lot to lot, and within a lot, are critical. It is important that impurities (or “gassing
agents,” such as iron, molybdenum, lead, and antimony) are within specifications to prevent battery
leakage, as it is generally these electrochemical properties and the purity of EMD that determine battery
discharge performance. AA/AAA size batteries generally require higher discharge performance to meet
the needs of high-drain devices.

In addition to EMD, there are two other types of manganese dioxide, both of which can be used
in dry-cell batteries: natural manganese dioxide (“NMD?”) and chemical manganese dioxide (“CMD”).
NMD consists of certain naturally occurring manganese ore, selected because of its high MnO, content,
favorable electrochemical properties, and low level of impurities.”® The ore is often processed to remove
impurities and improve battery activity. NMD has a lower performance rate than EMD or CMD but this
drawback may, in part, be overcome because NMD may be blended with synthetic manganese dioxide for
increased performance. NMD is not produced in the United States today, only small amounts (if any) are
imported, and NMD is not within the scope of these investigations.

18 (...continued)
the language of chemistry we say that the manganese dioxide is reduced).

Alkaline batteries are named as such because they use concentrated potassium hydroxide (KOH) (a strong
alkali) as an electrolyte rather than ammonium chloride or zinc chloride which may be used in other batteries.
Alkaline batteries have the ability to deliver more current and have a longer shelf-life than zinc-carbon and zinc
chloride batteries.

19 petition, p. 8. As noted, of the three grades of EMD, alkaline-grade EMD is required for alkaline batteries.

2 Transcript of the Commission’s September 12, 2007 conference in the preliminary phase of these investigations
(“conference transcript™), p. 53 (Gutwald).

21 Petition, p. 8.

22 %** The high-density technology is designed to produce an EMD for batteries that can handle the next
generation of electronic devices that have a higher drain capacity or higher power utilization requirement. However,
“high-drain” EMD has not been commercially successful. Conference transcript, p. 43 (Gutwald).

28 Subsequent to the invention of the wet zinc/manganese dioxide primary cell (the precursor of the present-day
dry-cell battery) in the 1860s, NMD was the only type of manganese dioxide used in dry-cell batteries.
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CMD is chemically precipitated, battery-active manganese dioxide. CMD differs from EMD in
three major respects: surface area, electrolyte absorption, and density and in these features, EMD is
considered superior; for example, CMD generally exhibits lower discharge rates than does EMD. CMD
is used outside the United States in lower-performance batteries but is not known to be used domestically
in batteries. CMD is not within the scope of these investigations.?

Before EMD can be used in a battery, a sample is tested extensively (“qualification”). The most
important tests that an EMD producer or consumer uses to determine EMD quality are (1) discharge
performance tests, (2) gassing tests, and (3) tests to measure the compressed density of the EMD. The
discharge performance test measures how long a battery will maintain useful voltage for a given load and
rate of discharge. This test essentially provides information on the number of hours of service a battery
will provide. The gassing test measures how much gas is generated as a result of impurities in the EMD.
The less gas that is generated, the purer the EMD and the longer the shelf life of the battery.?® Tests to
measure the compressed density of a given sample of EMD determine how much EMD can be used in a
battery within the space limitations of the battery. The more EMD that can be contained in a battery, the
higher the electrical capacity of the battery.

Although a given sample of EMD may perform satisfactorily when subjected to standard tests
such as the discharge performance test, it cannot be used commercially in a specific battery unless it also
is qualified for use in that battery. The qualification process is both battery-specific and plant-specific,
and depending on the battery producer can take 6 to 16 months.*® Qualification standards for EMD used
in AA and AAA batteries are also reported to be more stringent than standards for EMD used in C and D
batteries.””  In general, the former standards are higher because smaller-battery performance is more
dependent on EMD discharge quality than that of larger batteries. The qualification process ensures that
the processing equipment used to manufacture a given battery is compatible with the type of EMD to be
used, so as to optimize battery performance. The qualification process entails physical and chemical
analysis of the EMD, followed by model shop tests and plant scale trials.?

In the preliminary phase of the investigations, Tronox contended that EMD was a commodity-
like product as producers from a number of countries improved their production processes so as to better
control EMD quality.*® In the final phase of the investigations, Tronox clarified that characterization in
light of the fact that the qualification process (which is presumably not characteristic of commodities) is
recognized by Tronox as an essential feature of EMD procurement.** However, Tronox also contends

24 A Tronox official testified that he has no knowledge of any NMD or CMD production in the United States.
Conference transcript, p. 52 (Stater).

% The shelf life of a battery is a measure of how long a battery may be stored and still provide useful service.
Alkaline batteries typically have a shelf life of several years.

% U.S. purchaser questionnaire responses (section 111-17).
2" Tronox’s prehearing brief, p. 9.

28 *xx

2 Petition, pp. 8-9.

% According to Tronox, “We also understand that EMD from Australia and China is routinely supplied into those
large cells that account for a large part of the market. In addition, we have heard from customers and competitors
that both Australian and Chinese EMD are suitable for use in the small cells. Now, we believe that we produce a
first rate, high quality product. The reality is the subject imports are also of a high quality. As a result, EMD has
increasingly become commoditized.” Conference transcript, p. 23 (Gutwald).

3 A representative of Tronox stated the following: “I’m not suggesting that EMD is technically speaking a
commodity product . . . EMD first needs to be qualified for a particular use in a customer’s battery and in the various
battery sizes” (transcript of the Commission’s July 24, 2008 hearing (“hearing transcript”), p. 16 (Gutwald)).
However, Tronox indicates that otherwise EMD behaves like a commodity. “The commercial reality is that once

(continued...)
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that the qualification process is not a rigid process but can be greatly expedited given the economic
need.** Respondents disagree with any assertion that “commoditization” has occurred.®* In any event,
quality remains a source of concern in certain instances, not only for foreign suppliers but also for
domestic suppliers. For example, Spectrum describes the Chinese EMD as having particulates added to it
to “enhance deposit yields.” This produces “more manganese dioxide for a given applied current, but
results in a lower grade EMD with reduced performance.” 3* *** 3 Spectrum has also reported that it
found *** 3 Information on battery producers and the EMD suppliers they have qualified is presented in
Parts 1l and V of this report.

Manufacturing Processes

All types and grades of EMD, whether imported or domestically produced, are subject to the
same general manufacturing process. There are three stages of EMD production: ore handling,
electrolysis, and finishing.®” Ore handling involves the preparation of manganese dioxide for electrolysis.
Currently, the only suitable ores contain either manganese dioxide or manganese carbonate. Manganese
ore containing manganese dioxide is crushed and ground and then fed into reduction furnaces that convert
manganese dioxide to the sulfuric acid-soluble manganese oxide (MnQ) known as reduced ore.® The
manganese is then “leached” by having the reduced ore digested continuously in spent electrolyte and
sulfuric acid. Next, the resulting manganese sulfate solution is purified to remove, to the extent possible,
such impurities as copper, nickel, cobalt, molybdenum, antimony, and arsenic (manganese dioxide for
batteries should be essentially free of impurities that would deposit on a zinc anode).* Iron may be added
to aid in the removal of impurities.*°

In electrolysis, the manganese sulfate solution is processed through a number of thickeners and
filters and is fed to the electrolytic cell room. The purified manganese sulfate is then metered to the
electrolytic cells, where hydrogen is liberated at the cathode (consisting of carbon or lead) cathodes and
manganese dioxide is deposited on titanium anodes. The period of electrolysis lasts from two to four
weeks.

31 (...continued)
EMD from a particular source is ‘qualified’ for use at a given battery producer for a particular cell size, all such
EMDs become interchangeable with one another such that the key driver in a battery producer’s purchasing decision
is price” (Tronox’s prehearing brief, p. 9).

%2 Hearing transcript, pp. 85-86 (Levy).

% In the preliminary phase of these investigations, respondents testified “Unlike a commodity, EMD is not sold
principally on the basis of price. Now, because of that in economist’s terms EMD from different manufacturers are
imperfect substitutes. Now, the important nonprice characteristics include product quality, and quality features
include grain size, uniformity, freedom from impurities, abrasiveness, compliance with customer specifications
including pH moisture levels and so forth.” Conference transcript, p. 67 (Reilly). This view is reiterated in the final
phase of the investigations. For example, Spectrum states that “As indicated numerous times in respondent’s prior
submissions in this investigation, EMD is not a commodity product” (Spectrum’s posthearing brief, p. 1).

% Spectrum’s prehearing brief, p. 9.

% 1bid.

% 1bid., pp. 13-14.

% petition, p. 9.

% For ore containing manganese carbonate, the reduction step is omitted.

¥ Electrolytic Manganese Dioxide from Australia, China, Greece, Ireland, Japan, and South Africa,
Investigations Nos. 731-TA-1048-1053 (Preliminary), USITC Publication 3633, September 2003, pp. 1-7-1-8.

“0 |_ater removal of the iron is important because it would otherwise contaminate the product and affect efficiency
in the electrolysis process, and because impurities such as arsenic and lead are co-precipitated when the iron is
precipitated.
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In the finishing process, the anodes are removed from the cells and are immersed in hot water to
remove the electrolyte solution. The EMD deposit is removed from the anodes, washed, and neutralized
to remove traces of the electrolyte. Neutralization determines the final pH of the EMD. EMD is in plate
or chip form when removed from the anodes and neutralized. To be used in batteries, the EMD must be
ground into a powder, a process which is usually performed by the EMD producers. Prior to shipment,
the EMD is dried and packed according to customer specification. Before EMD is shipped to a customer,
relatively minor adjustments are made to meet the particular needs of the customer. Adjustments include
modifying the particle-size distribution, compressed density, and abrasiveness of the EMD.

Increased economic and environmental pressures have spurred companies to modify their
production processes for EMD. For example, ***,

*xx 41 % - The company believes that *** 4

In response to a question (U.S. producer’s questionnaire, question I1-3) on whether firms
produced other products on the same equipment and machinery used in the production of EMD, and using
the same production and related workers, ***,

DOMESTIC LIKE PRODUCT

Tronox contends that the Commission should find one domestic like product® consisting of
EMD, coextensive with Commerce’s scope of the investigations.** Respondents have not opposed
Tronox’s proposed definition of the domestic like product.* In the preliminary phase of the
investigations, the Commission found no significant differences among the several grades of EMD with
respect to physical characteristics, uses, production processes, or channels of distribution, and stated that
absent a clear dividing line between different grades of EMD it defined a single domestic like product
consisting of EMD, coextensive with the scope of the investigations.*

#sxx July 9, 2008.
#24%x June 13, 2008 and July 7, 2008.

3 The Commission’s decision regarding the appropriate domestic products that are “like” the subject imported
products is based on a number of factors including (1) physical characteristics and uses; (2) common manufacturing
facilities and production employees; (3) interchangeability; (4) customer and producer perceptions; (5) channels of
distribution; and (6) price. Information on EMD’s physical characteristics, uses, and manufacturing processes is
found earlier in Part | of this report; information on interchangeability, customer and producer perceptions, and
channels of distribution is presented in Part 11; and information on the pricing of EMD is presented in Part V.

“4 Petitioner’s prehearing brief, pp. 6-8.

“ E.g., Delta Australia’s September 19, 2007 Responses to Supplemental Questions, p. 9, and Spectrum’s
postconference brief, pp. 6-7.

* Electrolytic Manganese Dioxide from Australia and China, Investigations Nos. 731-TA-1124 and 1125
(Preliminary), USITC Publication 3955 (October 2007), p. 6.
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PART II: CONDITIONS OF COMPETITION IN THE U.S. MARKET
CHANNELS OF DISTRIBUTION AND MARKET CHARACTERISTICS

The reporting U.S. producers of EMD and U.S. importers of EMD from Australia, China, and
nonsubject countries shipped their EMD in the U.S. market almost exclusively to U.S. battery producers
during January 2005-March 2008." There were at least eight merchant market suppliers (including two
U.S. EMD producers) of U.S.-produced and imported EMD to the U.S. market during this period, while
primarily four U.S. battery producers purchased the EMD for the production of mostly alkaline dry-cell
batteries during this period.? According to the petitioner, purchasers reportedly have enough market
power to pressure their suppliers to meet undisclosed lower prices from competing suppliers.® ***
asserted ***.* For 2008, ***.> U.S. battery producers were requested to discuss the bargaining strengths
between their firms and their qualified EMD suppliers in negotiating prices during January 2005-March
2008; the U.S. battery producers were also asked to discuss who they considered price leaders for EMD in
the U.S. market.® Comments of the four responding U.S. battery producers to these requests are shown in
appendix D.

The number of EMD suppliers to the U.S. market decreased between 2005 and 2008, resulting
in increased supplier concentration between these periods and perhaps a shift in negotiating leverage
between EMD sellers and purchasers. Based on EMD supply awards reported by the four major U.S.
battery producers,” a Herfindahl (H) index involving the top five merchant market U.S. suppliers
increased from 0.2622 in 2005 to 0.2995 in 2008:2 the H index measures both concentration and size
distribution of firms, such that an H value of 1 suggests a monopoly and successive values less than 1 and
approaching zero suggest increasingly less concentration/more competition.

The Commission initially sent purchaser questionnaires to the four U.S. battery producers
(Duracell, Energizer, Panasonic Primary Battery Corp. of America (Panasonic),” and Spectrum) that were
identified during the preliminary phase as those accounting for U.S. EMD battery production and most

1#** reported shipping ***; the shipments to companies other than U.S. battery producers accounted for ***
percent of U.S. apparent consumption during this period. All the other U.S. merchant market EMD suppliers
reported shipping their U.S.-produced and imported EMD to U.S. battery producers.

2 The properties of EMD make it particularly useful in the production of dry-cell batteries, particularly alkaline
batteries, by far its principal use (Petition, p. 8). Demand for EMD is derived almost exclusively from demand for
alkaline batteries, which, in turn, is derived from the demand for the wireless/portable electronic devices that use
these batteries.

% Petition, p. 31.

#U.S. producer questionnaire response, section IV-A-3.

® Ibid.

® U.S. purchaser questionnaire responses, sections 1V-16 through 1V-18.
" U.S. purchaser questionnaire responses, section VI-3.

& The H index is also expressed in units of 10,000 such that the H index for EMD increased from 2622 in 2005 to
2995 in 2008. The U.S. Department of Justice and the Federal Trade Commission consider industries to be highly
concentrated when the H index is above 1800, moderately concentrated when the H index is between 1000-1800,
and unconcentrated when the H index is below 1000 (http://usdoj.gov/atr/public/guidelines/horiz_book/15.html,
retrieved March 27, 2007).

° In Parts 11 and V, Panasonic refers to Panasonic Primary Battery Corp. of America, which produced *** in the
United States during January 2005-March 2008, before closing its U.S. battery production facilities at the end of
March 2008. Panasonic Battery Corp. of America, Lithium Battery Division, produced *** in the United States
during this period and continues such production today. The latter Panasonic firm will be referred to as Panasonic-
LB. ***,
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U.S. purchases of EMD.* Upon learning about Panasonic-LB ***, the Commission sent a shortened
purchaser questionnaire to Panasonic’s sister company. Duracell and Energizer *** together accounted
for *** percent of the five battery producers’ total reported U.S. production of EMD batteries during
January 2005-March 2008, *#%;12 Hk 13

Each U.S. battery producer qualifies each EMD formulation of its suppliers for each type of
battery and each producing location of the battery producers. Depending on the battery producer, the
qualification process takes 6-16 months and costs in a range of $100,000-$250,000;" detailed responses
of U.S. battery producers describing the complex, costly, and lengthy qualification process for EMD
suppliers are shown in appendix E.*> U.S. battery producers were also requested to identify the suppliers
that were qualified to supply EMD to their U.S. battery production facilities during at least some part of
January 2005-March 2008 and to report the country of origin of the EMD.* The responses of each of the
five responding U.S. battery producers are shown in the following tabulation.

* * * * * * *

U.S. battery producers were also requested to identify which EMD suppliers, if any, they have or
are currently qualifying (since March 2008), or which they qualified during January 2005-March 2008."’

***x 18 \\heregs *** 19 *%x 20

Purchases of EMD by U.S. Battery Producers

The following two tabulations show reported purchases of EMD by U.S. battery producers.?* The
tabulation on the following page shows each reporting U.S. battery producer’s total reported purchases of
EMD from U.S. producers and importers, by country of origin, and the delivered unit values during
January 2005-March 2008.

* * * * * * *

10 Conference transcript, p. 82 (Stevens).
11 U.S. purchaser questionnaire responses, section I11-4a.

12U.S. producer questionnaire response, section 1V-A. *** accounted for *** percent of U.S. EMD producers’
total reported selling price data for EMD during January 2005-March 2008, and *** percent of U.S. EMD
producers’ and importers’ reported selling price data of the domestic and subject imported EMD. *** (Letter from
*** June 18, 2008). Given ***, and the elapsed time in the final-phase investigation process before the staff

became aware of this firm, the staff did not send a purchaser questionnaire to this firm.

13 Staff telephone interview with ***, June 18, 2008. *** (U.S. importer questionnaire response, section 111-A.1-
7).

14 U.S. purchaser questionnaire responses, section I11-17.

5 U.S. purchaser questionnaire responses, sections 111-17 and 111-18.

16 U.S. purchaser questionnaire responses, section 11-2b.

' U.S. purchaser questionnaire responses, sections 111-16 and 111-17b.

18 %kx
19 %xx

20 *xk

1 U.S. purchaser questionnaire responses, section 11-2a.
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The following tabulation shows total U.S. battery producers’ purchases of EMD from U.S.
producers and importers, by country of origin of the EMD, and the delivered unit values, by year during
2005-07 and during January-March 2008.%

* * * * * * *

U.S. EMD battery producers were also requested to report the effect that the filing of the petition
and/or the preliminary LTFV determinations had on their purchases or direct imports of EMD from
Australia and China.? *** reported that *** had stopped purchasing the EMD from *** due to the
preliminary LTFV determination.? *** reported that the firms had stopped purchasing EMD from ***
and *** reported that it had stopped purchasing EMD from *** but not due to either the filing of the
petition or the preliminary LTFV determination.?® *** provided additional comments, which are shown
in the following tabulation.

* * * * * * *

Separately, U.S. EMD battery producers were requested to identify any EMD suppliers that lost
their approved status with the U.S. battery producers since January 2005.% Three of the four responding
U.S. battery producers (***) reported that no EMD suppliers had lost their approved status, whereas ***
reported that *** was recently disqualified for failure ***. As noted above, *** also ceased purchasing
*** At the request of staff, *** discussed scenarios under which it would ***.2” *** provided the
following responses:

***x

Usage of EMD by U.S. Battery Producers®®

U.S. battery producers were requested to report their usage of EMD for each category of EMD
battery they produced domestically,” by grade of EMD (alkaline, lithium, or chlorine EMD),* and by
country of origin and supplier of EMD, annually during 2005-07 and during January-March 2008.%* This
reported information is summarized in the following two tabulations and table 11-1 and shown in more
detail in appendix F tables F-1a through F-1d. The tabulation immediately following shows, by the

22 |bid.

2 U.S. purchaser questionnaire responses, section 11-4.

24 %** did not purchase or import EMD from *** during January 2005-March 2008.
25 ***.

%6 U.S. purchaser questionnaire responses, section 111-19.

27 Letter from ***, June 16, 2008.

%8 The EMD use was reported by five of the six known U.S. battery producers; the remaining U.S. battery
producer was ***, *** reported selling a total of *** short tons of *** EMD to *** during January 2005-March
2008, which represented *** percent of total reported EMD usage during this period. In addition, the annual sales of
EMD to *** during 2005-07 showed *** during this period.

 The battery producers were requested to specify each EMD battery category by cell size, voltage, premium or
value line, and rechargeable or non-rechargeable. All reported U.S.-produced EMD batteries were non-
rechargeable. Not all U.S. battery producers were able to separate premium from value line batteries.

% Almost all of the reported EMD was alkaline-grade.
3 U.S. purchaser questionnaire responses, section I11-4a.
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individual U.S. battery producers, their total usage of EMD by country of origin and their associated total
U.S. production of EMD batteries during January 2005-March 2008.*

* * * * * * *

The following tabulation on the next page shows total U.S. battery producers’ usage of EMD and
the associated U.S. EMD battery production (all battery categories combined), by country of origin of the
EMD, by year, 2005-07, and during January-March 2008.%

Combined EMD usage of U.S. battery producers
January-
Country of origin of EMD 2005 2006 2007 March 2008 Total
United States:
EMD (short tons) - —-— ok —-— —-—
Batteries (1,000s) - —-— ok —-— —-—
Australia:
EMD (short tons) —-— —-— ok —-— —-—
Batteries (1,000s) —-— —-— ok —-— —-—
China:
EMD (short tons) —-— —-— ok —-— —-—
Batteries (1,000s) —-— —-— ok —-— —-—
Japan:
EMD (short tons) —-— —-— ok —-— —-—
Batteries (1,000s) —-— —-— ok —-— —-—
South Africa:
EMD (short tons) —-— —-— ok —-— —-—
Batteries (1,000s) —-— —-— ok —-— —-—
EMD Total (short tons) 104,993 106,513 100,543 23,638 335,687
Battery Total (1,000s) 6,428,007 6,686,924 6,531,685 1,531,489 21,178,105
Source: Compiled from data submitted in response to Commission questionnaires.

% 1bid.
% bid.



Table I1-1 shows, by the individual U.S. battery producers, their usage of EMD, by country of
origin and by battery cell size, during the full period of January 2005-March 2008.3*

Table II-1
EMD usage: Summary of EMD usage by battery cell size, by battery producer, and country-of-origin of EMD
during January 2005-March 2008

* * * * * * *

Based on comments of the five responding U.S. EMD battery producers (***), *** firms produce
both manufacturer and private label EMD batteries and three of the five responding firms (***) produce
premium line and value line EMD batteries.* Approximately *** percent of reported U.S.-produced
EMD batteries during 2007 were manufacturer label batteries and the remaining *** percent were private
label batteries.*® Of the total manufacturer label EMD batteries, *** percent were premium line and ***
per were value line during 2007; ***, of the total private-label EMD batteries, *** percent were premium
line and *** percent were value line.*” The U.S. producers of batteries generally reported that the
manufacturer label EMD batteries are typically sold at higher invoice prices than comparable size private
label EMD batteries,® but that both labels compete with each other at the retail level.*® According to the
responding U.S. EMD battery producers, premium line batteries have superior run times at a higher price
than the value line batteries, but each battery producer ***. According to ***, other construction
techniques, including chemical amounts and seal technology, ***.

U.S. Battery Producers’ Inventories of EMD

Four of five responding U.S. battery producers reported end-of-period inventories of EMD, by
country of origin, during January 2005-March 2008.*° The total EMD inventories from all sources were
similar among three of the four U.S. battery producers as a share of their EMD use. *** total EMD
inventories of *** short tons during January 2005-March 2008 averaged *** percent of its total EMD use
during this period. *** total EMD inventories of *** short tons averaged *** percent of its total EMD

* Ibid.

% U.S. purchaser questionnaire responses, section I11-3a. The firms reported producing the *** (U.S. purchaser
questionnaire responses, section I11-3b).

3 *** was the only U.S. battery producer that produced ***,
7 1bid.

% Three U.S. battery producers also commented on the reasons for the selling strength of the manufacturer label
batteries (higher priced and greater market share) over the private label batteries (U.S. purchaser questionnaire
responses, section I11-3c). *** reported that the manufacturer label batteries have a brand image and brand equity
value that has been created over many years through consumer focused marketing, long-standing manufacturing
credentials, and an innovative led research and development function. *** reported that the price premium for the
manufacturer label batteries was due to brand strength and construction techniques. *** reported that the
manufacturer label is sold at a higher price based on the equity associated with its brand as well as the cost of
advertising and public relations to support the brand. According to ***, private label batteries are typically sold at a
lower price, because it does not own the brand and does not support the private label with advertising or public
relations.

% U.S. purchaser guestionnaire responses, sections I11-3¢ and I11-3d. According to ***, private label EMD
batteries continue to hold a small share of the market because retailers in the United States generally prefer branded
batteries and the related manufacturer advertising and public relations supporting such brands.

0 U.S. purchaser questionnaire responses, section 11-3. *** reported that *** (U.S. purchaser questionnaire
response, section 11-8).
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use during this period. *** total EMD inventories of *** short tons averaged *** percent of its total
EMD use during this period. *** total EMD inventories of *** short tons averaged *** percent of its
total EMD use during this period. U.S. battery producers’ end-of-period inventories, by country of origin
and by year, are shown in appendix G, along with explanations of any sharp period-to-period changes in
the reported inventory levels.

Two of the four responding U.S. battery producers also discussed the role of their EMD
inventories during January 2005-March 2008.** *** reported that it held inventories of *** for *** and
that it held inventories of ***, *** also reported that its inventories of *** accounted for ***, ***
reported that the role of inventories of its purchased EMD that was *** was to have sufficient inventory
to supply continuing battery manufacturing operations with as little excess inventory as possible to
accomplish this goal.

SUPPLY AND DEMAND CONSIDERATIONS*

U.S. EMD producers and importers and U.S. EMD battery producers were requested to discuss
whether there was world excess supply capacity of EMD during January 2005-March 2008.4 ***
responding U.S. EMD producers (***), two of four responding U.S. importers (***), and *** U.S.
battery producers (***) asserted that global excess supply of EMD existed; the remaining U.S. EMD
producer (***), one of the U.S. importers (***), and two of the U.S. EMD battery producers (***)
reported that no excess supply of EMD existed; and the remaining U.S. importer (***) and the remaining
U.S. battery producer (***) indicated that they did not know if there was an excess supply of EMD.
Seven of the responding firms provided additional comments, which are shown in the following
tabulation.

U.S. Supply*
U.S. Production

Based on available information, U.S. producers had an ability to respond to changes in U.S.
demand with moderate changes in the quantity of shipments of U.S.-produced EMD to the U.S. market
during January 2005-March 2008. Factors contributing to this degree of responsiveness of supply are
discussed below.

Industry capacity

Based on the three U.S. producers’ reported capacity and production, the domestic industry’s
annual capacity utilization for EMD fluctuated but remained high during 2005-06, averaging 98.6 percent
during this period, but decreased to 87.2 percent during 2007; capacity utilization was 90.6 percent during
January-March 2008 compared to 94.3 percent during January-June 2007. These levels of capacity

1 U.S. purchaser questionnaire responses, section 11-8.

%2 Short-run effects discussed in the supply and demand sections refer to changes that could occur within 12
months, unless otherwise indicated.

3 U.S. producer and importer questionnaire responses, sections IV-B-23 and 111-B-17, respectively, and U.S.
purchaser questionnaire responses, section 1V-8.

“ Data on U.S. EMD production, production capacity, capacity utilization, inventories, and exports are shown in
detail in Part I11; details on foreign producer supply operations are shown in detail in Part VII.
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utilization indicate that U.S. producers of EMD had little available capacity with which they could
increase production of EMD in the short run in the event of a price change during 2005-06, but greater
available capacity during 2007 and January-March 2008 indicates more flexibility to increase production
during these latter periods.*

The three U.S. producers of EMD, Energizer, Erachem and Tronox, reported their variable costs,
which averaged, for the three producers combined, *** percent of their costs to produce EMD during
2006, while fixed costs were *** percent.*® Although low output levels reportedly lead to increased unit
costs, substantial variable costs potentially moderate, at least somewhat, such an increase in unit costs. In
the short run, firms with high variable costs to total costs tend to reduce production and maintain prices
when faced with a downturn in demand, whereas firms with high fixed costs tend to maintain production
and reduce selling prices. Tronox reported that the capital-intensive nature of the EMD production
process requires the firm to operate the plant as fully as possible to minimize unit costs.*” For this reason,
according to the petitioner, all major producers must maintain enough volume at key accounts to keep
their plants operating at or near full capacity, even at the expense of lower prices.*

Erachem and Tronox reported that if market conditions warranted, *** prepared to *** their U.S.
EMD production capacity, whereas *** reported that *** for such *** 4 *** estimated that ***. Due to
the time needed, these *** increases in production capacity would not increase domestic EMD supply in
the short run. However, *** estimated incremental increases in EMD production capacity that are
estimated to occur within one year and, as such, could increase domestic EMD supply in the short run.
*** astimated that ***. Both firms indicated that ***,%°

Inventory levels

The three U.S. producers of EMD reported combined end-of-period inventory quantities that
fluctuated but *** during 2005-07, from *** percent of U.S. producers’ total shipments of the U.S.-
produced EMD during 2005 to *** percent during 2007; these inventories were *** percent of annualized
shipments during January-March 2008 compared with *** percent during January-March 2007. These
levels of inventories suggest that U.S. producers may have had a moderate ability to use inventories to
respond to price changes in the short run. This flexibility may be constrained in the short run to the
extent that U.S. producers’ EMD inventories consist of products already committed to customers in the
U.S. and/or export markets. *** reported that its EMD inventories are generally available for sale, but

* U.S. producers’ supply flexibility may be constrained, even with excess capacity, by limited capability of
specific U.S. plants to produce or to be qualified by end users to supply all the required formulations of EMD.
According to the petitioner, supply relationships at different U.S. accounts are well-established (petition, p. 31).

6 U.S. producer questionnaire response, section 1\V-B-15; the reported percentage figures for variable and fixed
costs were weighted by each responding firm’s reported total cost of goods sold (COGS) to derive a weighted-
average figure for the industry. The U.S. EMD producers were also requested to identify which costs they
considered variable and which they considered fixed (Ibid.). The three responding U.S. EMD producers identified a
number of common variable cost items, such as ***. The primary raw material for all U.S. EMD producers was
manganese dioxide ore and/or *** and, coupled with energy costs, these combined inputs averaged *** percent of
their total COGS to produce EMD during January 2005-March 2008.

47 Conference transcript, p. 17 (Stater).
“8 petition, p. 31.

0 U.S. producer questionnaire responses, sections 1V-B-20 and 21. *** (U.S. producer questionnaire response,
section IV-B-21).

%0 U.S. producer questionnaire responses, section 11-12.
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**% 31 |n addition, end-of-period inventories of EMD held by *** during January 2005-March 2008
averaged *** short tons annually during this period, or *** percent of all three U.S. EMD producers’
combined average annual inventories of EMD during this period. *** holds its inventories of its U.S.-
produced EMD for ***, Deducting these limits on inventory availability, U.S. producers’ end-of-period
EMD inventories that were available to increase supply to the U.S. market during January 2005-March
2008 ranged from a low of *** short tons in 2005 to a high of *** short tons in January-March 2008. On
the other hand, this supply availability may have been restrained in the short run to the extent that U.S.
producers’ EMD inventories consisted of products that were not required by the increased demand or not
qualified by the U.S. battery producers that would have initiated the increased demand.

*** reported the role of their U.S. inventories of each firm’s U.S.-produced EMD during January
2005-March 200852 ***,

Alternate markets

The two merchant market U.S. EMD producers’ total reported exports of U.S.-produced EMD
averaged almost *** percent of the quantity of their total shipments of U.S.-produced EMD during
January 2005-March 2008. This *** |evel of exports during the period indicates that domestic producers
of EMD *** in their ability to shift shipments from other markets to the United States in the short run in
response to price changes, but have a *** ability to shift shipments from the U.S. market to other markets.
This *** to shift shipments to the U.S. market may be *** constrained in the short run to the extent that
U.S. producers’ sales of EMD exported to third-country markets were not used/acceptable in the U.S.
market, or to the extent that U.S. producers have binding supply agreements 12 months or longer with
customers in third country markets. *** reported that *** 53 ** 54 % renorted that ***.%

Production alternatives

**x and *** % The ability of U.S. producers to shift production between EMD and other
products would enhance their supply flexibility in the short run in response to relative price changes
between EMD and alternative products.

Imports from Australia

Based on available information, staff believes that the lone Australian producer of EMD, Delta
EMD Australia (Delta), may have had the ability during January 2005-March 2008 to respond to changes
in demand with relatively *** changes in shipments of Australian-produced EMD to the U.S. market for
at least some periods during January 2005-March 2008. Factors contributing to this degree of
responsiveness of supply are discussed below.

Delta reported that it closed its only Australian plant producing EMD in mid-March 2008 and laid
off its workforce on March 28, 2008; the facility reportedly is currently ***. Delta’s exports of its

51 U.S. producer questionnaire response, section 1V-B-19a.

%2 U.S. producer questionnaire responses, section 1V-B-19c. *** (Ibid.).

58 *** produced during the production of EMD (staff telephone interview with ***, July 15, 2008).
5 U.S. producer questionnaire response, section 11-9.

% U.S. producer questionnaire response, sections 11-9 and 1V-B-18.

% U.S. producer questionnaire responses, section 11-3.
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Australian-produced EMD to the United States reportedly *** and, according to Delta, ***.°" In light of
Delta’s plant closure, the firm did not provide any projections for its operations in 2008 and 2009, other
than to show final capacity and production figures for January-March 2008 and remaining shipments in
2008, most of which occurred in the first quarter.

HiTec Energy Limited in Australia has developed and patented a new EMD process that
reportedly is more energy efficient, recovers a higher percentage of manganese so that a lower grade
manganese ore can be used, and allows for better process control to obtain high purity EMD. Conceptual
designs for a plant in Western Australia have begun, but further efforts reportedly are unlikely to proceed
until mining boom related pressures on labor availability and equipment costs ease.® The petitioner
asserts that *** %° whereas Spectrum asserts that *