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UNITED STATESINTERNATIONAL TRADE COMMISSION
Investigation No. AA1921-129 (Second Review)
POLY CHLOROPRENE RUBBER FROM JAPAN

DETERMINATION

On the basis of the record" developed in the subject five-year review, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. 8 1675(c)) (the Act), that revocation of the antidumping finding on polychloroprene
rubber from Japan would be likely to lead to continuation or recurrence of material injury to an industry
in the United States within a reasonably foreseeable time.? 3

BACKGROUND

The Commission ingtituted this review on July 1, 2004 (69 FR 39961) and determined on October
4, 2004 that it would conduct afull review (69 FR 61403, October 18, 2004). Notice of the scheduling of
the Commission’s review and of a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade Commission, Washington,
DC, and by publishing the notice in the Federal Register on December 30, 2004 (69 FR 78474). The
hearing was held in Washington, DC, on May 3, 2005, and all persons who requested the opportunity
were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’ s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Vice Chairman Okun and Commissioner Hillman dissenting.
® Commissioner Pearson did not participate in this determination.






VIEWSOF THE COMMISSION

Based on the record in this five-year review, we determine under section 751(c) of the Tariff Act
of 1930, as amended (“the Act”), that revocation of the antidumping finding covering polychloroprene
rubber (“PCR”) from Japan would be likely to lead to continuation or recurrence of material injury to an
industry in the United States within a reasonably foreseeable time.* 2

l. BACKGROUND

In October 1973, the Tariff Commission determined that an industry in the United States was
being injured by reason of imports of PCR from Japan that were being sold at less than fair value.®> The
Treasury Department (“Treasury”) published an antidumping finding on December 6, 1973.

In July 1999, the Commission completed itsfirst five-year review and determined that revocation
of the finding on PCR from Japan would be likely to lead to continuation or recurrence of material injury
to an industry in the United States within a reasonably foreseeable time.®

The Commission instituted the present review on July 1, 2004.° The Commission received
responses to its notice of ingtitution from the domestic PCR producer Dupont Dow Elastomers (“DDE”"),
and from four U.S. purchasers of PCR (Carlisle Power Transmission Products, Chardon Rubber Co.,
Excel Polymers, LLC, and Gates Corporation).

On October 12, 2004, the Commission determined that the domestic interested party response
was adequate, and that the respondent interested party response was inadequate, but other circumstances
warranted conducting afull review.” The three known Japanese producers of PCR provided very limited
information in response to the Commission’ s questionnaire in this review: one producer provided
information as to its exports by destination; and the other two producers did not respond to the
Commission’s questionnaire.®

DDE and the Gates Corporation (“ Gates’), adomestic purchaser of PCR that was opposed to the
continuation of the finding but was not an interested party, appeared at the hearing and submitted
prehearing and posthearing briefs.

1 Vice Chairman Okun and Commissioner Hillman dissenting. See Dissenting Views of Vice Chairman Okun
and Commissioner Hillman. They joinin Sections | and Il of these views, except as otherwise noted.

2 Commissioner Pearson did not participate in this determination.
® Polychloroprene Rubber From Japan, Inv. No. AA1921-129, USITC Pub. 622 (Oct. 1973).
4 38 Fed. Reg. 33593.

® Polychloroprene Rubber From Japan, Inv. No. AA1921-129, USITC Pub. 3212 (July 1999). Commissioners
Crawford and Askey dissented and made negative determinations.

6 69 Fed. Reg. 39961 (July 1, 2004).

7 69 Fed. Reg. 61403 (Oct. 18, 2004) (Chairman Koplan dissenting); see also Explanation of Determination on
Adequacy, Confidential Staff Report (“CR") and Public Staff Report (“PR”) at Appendix A.

!CRat IV-3,PRat IV-2.




M. DOMESTIC LIKE PRODUCT AND INDUSTRY

A. Domestic Like Product

In making its determination under section 751(c), the Commission defines the “ domestic like
product” and the “industry.”® The Act defines “domestic like product” as “a product which islike, or in
the absence of like, most similar in characteristics and uses with, the article subject to an investigation
under this subtitle.”*® Initsfinal five-year review determination, the Department of Commerce
(“Commerce”) defined the subject merchandise as

polychloroprene rubber, an oil resistant synthetic rubber also known as polymerized

chlorobutadiene or neoprene, currently classifiable under items 4002.42.00, 4002.49.00,

4003.00.00, 4462.15.21 and 4462.00.00 of the Harmonized Tariff Schedule (HTS).*

The product subject to Commerce’ s scope is a synthetic rubber, that is available in both dry polymers and
liquid (agueous) latex grades, and that is used in thousands of diverse applications.*?

Reviewing the record and taking into account the parties’ positions on this issue, we see no basis
for departing from the domestic like product definition in the first five year review.** Thereisno
evidence in the record of this review with respect to the factors the Commission examinesin its domestic
like product analysis that supports revisiting the definition of the domestic like product. Therefore, for
the reasons stated in the first five-year review,* we continue to define a single domestic like product
coextensive with the scope definition.

B. Domestic Industry and Related Parties

Section 771(4)(A) of the Act defines the relevant industry as the “domestic producers as awhole
of alike product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.”** In defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market,
provided that adequate production-related activity is conducted in the United States.™

In defining the domestic industry in this review, we considered whether any producers of the
domestic like product should be excluded from the domestic industry pursuant to the related parties
provision in section 771(4)(B) of the Act. That provision of the statute allows the Commission, if

919 U.S.C. § 1677(4)(A).

1919 U.S.C. § 1677(10). See Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’'| Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct.
Int'l Trade 1990), aff’'d, 938 F.2d 1278 (Fed. Cir. 1991). Seealso S. Rep. No. 96-249 at 90-91 (1979).

1 69 Fed. Reg. 64276 (Nov. 4, 2004).
2 Confidential Staff Report (“CR”) at |-13, Public Staff Report (“PR”) at 1-12.

13 Because the Antidumping Act, 1921, did not contain a“like product” provision, the Commission did not make
alike product determination per sein itsorigina determination. Instead, it stated that the “ domestic industry” at
issue consisted “of the facilities in the United States devoted to the production of polychloroprene rubber.” USITC
Pub. 622 at 3.

1“4 USITC Pub. 3212 at 4-6.
519 U.S.C. § 1677(4)(A).

6 See, e.q., United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int'| Trade 1994), aff’ d, 96
F.3d 1352 (Fed. Cir. 1996).




appropriate circumstances exist, to exclude from the domestic industry producers that are related to an
exporter or importer of subject merchandise, or which are themselves importers. Exclusion of such a
producer is within the Commission’s discretion based upon the facts presented in each case.”

A related parties issue arises with respect to DDE, the only current producer of the domestic like
product. For part of the review period (from 1999 until November 2002) DDE was part of a*** joint
venture in Japan with the Japanese PCR producer Showa Denko K.K. The joint venture manufactured
and exported PCR to the United States, and DDE imported this product.’* Consequently, DDE isa
related party, by virtue of its affiliation with a Japanese exporter and its importing activity during the
review period.

DDE’ simports never amounted to more than *** percent of its domestic PCR production.’ The
company’ s small amounts of subject imports suggest that its interests lie principally in domestic
production. Thereis no evidence that DDE was shielded from any injury that might have been caused by
subject imports by virtue of its corporate relationship to the joint venture company in Japan, or by virtue
of itsimporting activity. DDE is aso the only domestic producer of PCR during the review period. We
accordingly find that appropriate circumstances do not exist to exclude DDE as arelated party.?

1. REVOCATION OF THE FINDING ON PCR WOULD BE LIKELY TOLEAD TO
CONTINUATION OR RECURRENCE OF MATERIAL INJURY WITHIN A
REASONABLY FORESEEABLE TIME

A. Legal Standard

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping or countervailing duty order or terminate a suspended investigation unless: (1) it makesa
determination that dumping is likely to continue or recur, and (2) the Commission makes a determination
that revocation of the antidumping order “would be likely to lead to continuation or recurrence of material
injury within areasonably foreseeable time.”# The SAA states that “under the likelihood standard, the
Commission will engage in a counter-factual analysis; it must decide the likely impact in the reasonably
foreseeable future of an important change in the status quo — the revocation or termination of a
proceeding and the elimination of its restraining effects on volumes and prices of imports.”# Thus, the
likelihood standard is prospective in nature.®

7 See, e.0., Allied Mineral Products, Inc. v. United States,  Fed. Supp.2d __, Slip Op. 04-139 (Ct. Int’| Trade,
Nov. 12, 2004); Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff’d without
opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int'| Trade
1989), aff’ d without opinion, 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348,
1352 (Ct. Int’l Trade 1987).

B CRat1-20, PR at I-15.
¥ CR/PR at Table I11-4.

» The same related party issue arose in the first five-year review. The Commission found that appropriate
circumstances did not exist to exclude DDE. USITC Pub. 3212 at 6-7.

219 U.S.C. § 1675a(a).

Z SAA, H.R. Rep. No. 103-316, val. |, at 883-84 (1994). The SAA states that “[t]he likelihood of injury standard
applies regardless of the nature of the Commission’s original determination (material injury, threat of material injury,
or material retardation of an industry). Likewise, the standard applies to suspended investigations that were never
completed.” 1d. at 883.

Z While the SAA states that “ a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
(continued...)




The U.S. Court of International Trade has found that “likely,” as used in the sunset review
provisions of the Act, means “probable,” and the Commission applies that standard in five-year
reviews.?

The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over alonger period of time.”?® According to
the SAA, a*“‘reasonably foreseeable time’ will vary from case-to-case, but normally will exceed the
‘imminent’ time frame applicable in athreat of injury analysis [in antidumping investigations].”?’ %

Although the standard in afive-year review is not the same as the standard applied in an original
antidumping investigation, it contains some of the same fundamental elements. The statute provides that
the Commission isto “consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”® It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order or the suspension agreement under review, whether the
industry is vulnerable to material injury if the orders are revoked or the suspension agreement is

3 (...continued)
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

# See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’| Trade 2003) (“‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”); Nippon Steel Corp. v. United States,
Slip Op. 02-153 at 7-8 (Ct. Int’'| Trade Dec. 24, 2002) (same); Usinor Industeel, SA. v. United States, Slip Op. 02-
152 at 4 n.3 & 5-6 n.6 (Ct. Int'l Trade Dec. 20, 2002) (“more likely than not” standard is “consistent with the court’s
opinion”; “the court has not interpreted ‘likely’ to imply any particular degree of ‘certainty’”); Indorama Chemicals
(Thailand) Ltd. v. United States, Slip Op. 02-105 at 20 (Ct. Int’| Trade Sept. 4, 2002) (“standard is based on a
likelihood of continuation or recurrence of injury, not a certainty”); Usinor v. United States, Slip Op. 02-70 at 43-44
(Ct. Int’l Trade July 19, 2002) (“‘likely’ is tantamount to ‘ probable,” not merely ‘possible’™).

% Commissioner Lane notes that, consistent with her views in Pressure Sensitive Plastic Tape from Italy, Inv. No.
AA1921-167 (Second Review), USITC Pub. 3698 (June 2004), she does not concur with the U.S. Court of
International Trade'sinterpretation of “likely,” but she will apply the Court’s standard in this review and all
subsequent reviews until either Congress clarifies the meaning or the U.S. Court of Appealsfor the Federal Circuit
addresses thisissue.

%19 U.S.C. § 1675a(a)(5).

2 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

% |n analyzing what constitutes a reasonably foreseeable time, Chairman Koplan examines al the current and
likely conditions of competition in the relevant industry. He defines “reasonably foreseeable time” asthe length of
timeitislikely to take for the market to adjust to arevocation or termination. In making this assessment, he
considers all factors that may accelerate or delay the market adjustment process including any lags in response by
foreign producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting;
the need to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselves in the longer term. In other words, this analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeks to avoid unwarranted speculation that may
occur in predicting events into the more distant future.

219 U.S.C. § 1675a(a)(1).




terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C. §
1675(a)(4).%

For the reasons stated below, we determine that revocation of the antidumping finding on PCR
from Japan would be likely to lead to continuation or recurrence of material injury to the domestic PCR
industry within areasonably foreseeable time.

B. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry if afinding is
revoked, the statute directs the Commission to evaluate al relevant economic factors “within the context
of the business cycle and conditions of competition that are distinctive to the affected industry.”! In
performing our analysis under the statute, we have taken into account the following conditions of
competition in the U.S. market for PCR.

PCR is produced in several grades for awide variety of end uses.® Within each grade and
application, the substitutability of U.S. and Japanese PCR is moderately high.*®* Most purchasers reported
that the U.S. product and the subject imports are comparable.® Although most purchasers reported that
quality was the most important factor in their purchasing decisions, price was the second-most important
factor cited by purchasers.® For each end use purchasers typically require that PCR suppliers become
certified or prequalified. This process may take anywhere from *** depending on the end use.*®* Once
qualified, the product from one supplier can be used interchangeably with the same product from another
supplier.®” While the certification or pre-qualification process appears to be very important to purchasers,
the timetabl e required to become certified for many purchasers does not appear to be unduly burdensome.
Furthermore, DDE'’ s part ownership of SDK until 2002 indicates that at |east one major Japanese
producer is very familiar with certification in the United States. SDK is known to have ***

Demand for PCR has been declining, both in the United States and on a worldwide basis since the
original investigation and first five-year review. Inthe United States, consumption declined by
*** percent in volume and *** percent in value from 1999 through 2004.* Worldwide consumption of
PCR is reported to have fallen from 640 million pounds in 1999 to 630 million poundsin 2003.*° The
evidence in the record of thisreview as to future demand is mixed. While DDE anticipates***, the
International Institute of Synthetic Rubber Producers, Inc. (*I1SRP") forecasts that worldwide demand

%19 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination. 19 U.S.C. 8 1675a(a)(5). While the Commission must consider al factors, no one factor is
necessarily dispositive. SAA at 886.

%119 U.S.C. § 1675a(a)(4).

2CRatl-14, PR at I-11.

% CRat 11-25, PR at 11-15.

% CRa l1-15, PR at |1-8.

B CRa 1-14, PR at 11-13.

% CRat 11-21, PR at 11-16.

%7 See CR at 11-23 and D-10, PR at 11-23 and D-10
® CRa IV-6, PR a IV-4.

% CRa I-21, PR at I-16.

© CR at 11-10, PR at |-5.



will increase from 630 million pounds in 2003 to 675 million poundsin 2008.** The declinein demand
for PCR has occurred largely because of a shift to functionally competitive products by PCR customers.*?

PCR production facilities are dedicated to the manufacture of PCR and they require a significant
level of continuing investment.** DDE was the only U.S. producer of PCR during the review period. It
produced PCR at two plants, onein Louisville, KY and the other in Pontchartrain, LA. DDE intendsto
closeits Louisville plant by December 2006 and consolidate production at its Pontchartrain facility.
Following the Louisville plant closure, the company’ s annual production capacity is expected to decline
from *** million pounds to *** million pounds.*

In January 2005, DDE pled guilty to charges of participating in an international conspiracy to fix
prices of PCR in the period August 1999 through April 2002. DDE agreed to an $84 miillion fine, to be
paid in installments over five years. The company also agreed to civil settlements with certain of its
customers; this settlement covers conduct in the period 1999 through 2003.* According to DDE, *** 4

The Japanese industry consists of three producers. Denki Kagaku Kogyo (“Denki”), Showa
Denko K.K. (“SDK"), and TOSOH. Asnoted previoudy, one of these producers, SDK, participated in a
joint venture with DDE until November 2002. Thejoint venture, Showa DDE Manufacturing K.K.,
manufactured PCR in Japan and marketed that product.*” After the joint venture was dissolved, SDK
*** % The Japanese PCR industry expanded its production capacity, from 216 million pounds to 230
million pounds during the review period, even as worldwide demand for the product was declining and as
producersin other countries were cutting back production and capacity.* The Japanese PCR industry
relies heavily on export markets; for example, the most recent data available to us show that domestic
demand in Japan was equivalent to only about 30 percent of the industry’ s capacity in the first three
quarters of 2002.%° Japan exported PCR to 45 countriesin 2004.>* Thereis also global excess capacity to
produce PCR.>

While there have been minimal imports of PCR from Japan since the finding was made,
nonsubject imports have become an increasingly significant factor in the U.S. market. Their market
share, on the basis of quantity, rose from *** percent in 1999 to *** percent in 2004, while the U.S.
market share held by U.S. producers decreased by *** percentage pointsto *** percent in 2004.%

Based on the record evidence, we find that these conditions of competition in the PCR market are
not likely to change significantly in the reasonably foreseeable future. Accordingly, for purposes of this
review, we find that current conditions in the PCR market provide us with a reasonable basis from which
to assess the likely effects of revocation of the antidumping finding within a reasonably foreseeable time.

“CRatl1-10, PR at I1-5.

“2CRatl1-11, PR at 11-6.

“CRatl-17, PR at I-13.

“ CRat |1-5, PR at 11-3; DDE Posthearing Brief, Exhibit 1, p. 27.
“CRatll-4, PR at 11-2, DDE Prehearing Brief at 13-14.
%CRatlll-7n.15, PR at 111-3 n.15.

4" CRat I-20, PR at I-15.

“®CRatIV-6, PR at IV-4.

“CRatIV-4, PRat IV-3.

¥ CRat V-5 PRat IV-4.

'CRat IV-4, PRat IV-3.

%2 DDE Prehearing Brief at 10.

* CR/PR at Table C-1.



C. Likely Volume of Subject Imports

In evaluating the likely volume of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider whether the likely volume
of imports would be significant either in absolute terms or relative to production or consumption in the
United States.> In doing so, the Commission must consider “all relevant economic factors,” including
four enumerated factors. (1) any likely increase in production capacity or existing unused production
capacity in the exporting country; (2) existing inventories of the subject merchandise, or likely increases
in inventories; (3) the existence of barriersto the importation of the subject merchandise into countries
other than the United States; and (4) the potential for product shifting if production facilitiesin the
foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.*

The statute provides that when an interested party withholds information that has been requested
by the Commission, the Commission may “use the facts otherwise available in reaching” its
determination.®® As noted above, none of the respondent interested parties responded to the
Commission’ s natice of institution, and only one of them provided very limited information in response
to the Commission’s questionnaire in thisreview. Accordingly, in analyzing volume and price, we have
relied on the facts available in this review, which consist mainly of the records in the original
investigation and first review, information provided by DDE and by purchasers, and information collected
by Commission staff since the ingtitution of the review, including public data published by the [1SRP.

Imports of PCR from Japan tripled between 1968 and 1972, before the antidumping finding was
imposed,® and then all but ceased after the finding was in place.®® This significant reduction in subject
imports after Treasury’ s finding appears to reflect the restraining effects of the finding. We note in
particular that subject imports from Denki, the largest Japanese producer, ***, despite Denki’ s zero
percent margin, likely due to the finding’ s restraining effect.>

Initsfirst five-year review, the Commission found that subject import volumes would likely be
significant if the finding were revoked. For thisfinding the Commission relied on: the Japanese
industry’ s rising production capacity in the face of declining global demand; the Japanese industry’s
export dependence; its proven ability to quickly shift large quantities of exports to new markets; and the
Japanese industry’ s behavior at the time of the original investigation.®

We again find that subject import volumes are likely to be significant if the finding is revoked.
Many of the same factors continue to support this conclusion. First, Japanese PCR producers increased
their production capacity at a time when worldwide demand for the product has been declining and other

519 U.S.C. § 1675a(3)(2).

5519 U.S.C. § 1675a(a)(2)(A-D).
%19 U.S.C. § 1677¢(a).

57 USITC Pub. 622 at 3.

5 CR/PR at Table |-1.

% When Treasury initially investigated Denki, it found margins ranging from *** percent. However, in every
administrative review of Denki, there were *** from Denki and therefore a zero margin was assigned by Commerce.
DDE Posthearing Brief, Exhibit 1 at 12-14.

® USITC Pub. 3212 at 11-13 n. 83 & n. 97. Therecord in the first review contained only limited data provided
by foreign producers, and, accordingly, the Commission relied primarily on the facts available in that review and
also took an adverse inference on volume and price against a Japanese producer that failed to cooperate to the best of
its ability.



countries were reducing their production and capacity.®* Estimated Japanese production capacity grew
from 216 million pounds to 230 million pounds from 2002 to 2003.% Japanese capacity isthus *** total
apparent U.S. consumption in 2004 of *** million pounds and ***. We further note that Japanese PCR
producers depend heavily on exports. For example, domestic demand in Japan was equivalent to only 30
percent of the Japanese industry’ stotal capacity in the first three quarters of 2002 (the most recent period
for which we have data available).®® 1n 2004, Japan shipped PCR to 45 countries. Some of the Japanese
producers may have an additional incentive to increase production, in order to consume captive stockpiles
of raw materials.®

Additionally, the import volumes are likely to be significant due to the higher average prices for
PCR in the United States, as compared with other markets,® which provide an incentive for the Japanese
producers to shift exports to the United States should the finding be revoked. Data submitted both by
DDE and by purchaser Gates indicate that for many PCR product types, prices for the same product are
higher in the United States than in other markets and that the U.S. market, in contrast to China and other
markets, provides important opportunities for sales of higher valued products.® The lower unit values of
DDE'’ s export sales would seem to confirm this.

Asia, and in particular China, has become an increasingly important market for Japanese PCR
producers and there is some indication on the record that demand for PCR in Asia, unlike demand
elsewherein the world, is growing.®” However, Chinarecently imposed antidumping duties against PCR
producers in Europe, Japan, and the United States.®® One Japanese producer, SDK, faces avery high
dumping margin in China, and thus may have an added incentive to export to the United States if the
finding isrevoked. As previously stated, SDK is known to have *** . Furthermore, its experiencein its
joint venture with DDE may have given it valuable insights into the U.S. PCR market.”® SDK is thought
to account for 20 percent of total Japanese capacity, or about 46 million pounds. While the other
Japanese producers face lower margins than SDK in China, the higher prices in the United States and the
higher valued products sold here would neverthel ess give them an incentive to ship products to the United
States.

Non-subject imports represented about *** of the U.S. market during much of the review period.
The presence of these non-subject imports suggests that purchasers may seek to diversify their supply
sources and does not weigh against our finding of an increase in subject importsif the finding wereto be
revoked.

The Japanese producers’ high capacity levels and their dependence on export markets, coupled
with the relatively high prices for PCR in the United States, indicate that they would likely resume

. CRatIV-3, PRat IV-2.

©2 CR/PR at Table IV-4.

B CRat V-5 PRat IV-4.

% DDE Prehearing Brief at 12 and 18.

®CRatll-3, PRat Il-2.

% Gates Posthearing Brief at Attachment 1, p. 14; and DDE Posthearing Brief at 34-35, and Final Comments at 3.
67 Gates Posthearing Brief at 5 and Exhibit A.

® The Chinese antidumping margins were: 32 percent for Lanxess (a PCR producer in Germany), 53 percent for
Polimeri (which produces PCR in France), 2 percent for Denki, 3 percent for Tosoh, 151 percent for SDK, and 151
percent for DDE.

®CRat V-6, PR at IV-4.
" DDE Prehearing Brief at 20.
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significant exports to the United States if the finding were revoked.” Thisfact, in light of their behavior
at the time of the original investigation, when subject imports tripled from 1968 to 1972,” suggests that
they would behave similarly if the finding were revoked. Accordingly, we find that the current low
market share of subject importsisaresult of the restraining effects of the finding rather than the Japanese
producers unwillingness or inability to ship significant volumesto the United States. We further find
that subject import volumes would increase to significant levelsin the event of revocation.

D. Likely Price Effects of Subject |mports

In evaluating the likely price effects of subject imports if an order is revoked or a suspended
investigation is terminated, the Commission is directed to consider whether there is likely to be significant
underselling by the subject imports as compared to domestic like products and whether the subject
imports are likely to enter the United States at prices that otherwise would have a significant depressing
or suppressing effect on the price of domestic like products.”

In the original investigation, the Commission found that the subject imports consistently
undersold the domestic product and had a growing adverse impact on prices in the domestic market.” We
further note that price is a significant factor (albeit not the most important factor) in purchasing decisions
of U.S. purchasers,” and that the Japanese product is readily substitutable for the domestic like product
within most applications.™

Initsfirst five-year review, the Commission found that revocation of the finding would be likely
to lead to significant price effects, including underselling, and price depression or suppression. The
Commission relied for this finding on evidence from the original investigation, and on evidence provided
by the domestic industry that Japanese producers likely would aggressively price their product in the U.S.
market if the finding were revoked.”

Thereislittle evidence regarding Japanese prices in the U.S. market due to the virtual cessation of
imports from Japan since the 1973 finding was imposed.” No specific price comparisons were possible
in thisreview.” However, DDE provided evidence indicating that Japanese producers likely would
aggressively price their product in the U.S. market if the finding were revoked.?® Thereis moderately

™ DDE’s loss of market share to Japanese producers in the PCR adhesives market in Brazil may be illustrative of
the likely effects of Japanese competition. DDE'’s share of this market fell from 50 percent in the 1999-2000 period
to 21 percent in the first quarter of 2004, as Japanese imports were reportedly sold at significantly lower prices than
DDE’s product. DDE Prehearing Brief at 25.

2USITC Pub. 622 at 3.

19 U.S.C. 8 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

“USITC Pub. 622 at 4.

" CR/PR at Tablel1-1

®CRat11-14, PR at 11-7, and CR/PR at Table 11-3.
7 USITC Pub. 3212 at 13-15.

® CR/PR at Table|I-1.

™ The record contains data on average unit values (*AUVS’) of the limited quantities of subject imports during
the review period. CR/PR at Table C-1. We recognize that these AUV swere *** | but we discount this information
because of the small quantities of imports involved.

% DDE Prehearing Brief at 23-27.
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high substitutability between the Japanese subject merchandise and the domestic product.® DDE has
provided information showing that Japanese producers captured substantial market share in one segment
of the Brazilian PCR market through the use of low-priced imports.® Data submitted by purchaser Gates
aso indicates that Japanese producers price *** DDE in third country markets, presumably for equivalent
product types.® This evidence of *** pricing by Japanese producers in third-country markets confirms
their likely behavior in the U.S. market if the finding were revoked, conduct consistent with the finding in
the original investigation.

Based on the evidence in the record as to the pricing of Japanese importsin the original
investigation, and more recently, pricing in third-country markets, we find it likely that the Japanese
producers would offer low pricesto U.S. purchasers to regain market share if the finding were revoked.
As demand continues to decline and the domestic industry faces greater competition from nonsubject
imports, the increased and significant volumes of subject imports that would be added to the supply of
PCR in the U.S. market were the finding to be revoked would likely have significant depressing or
suppressing effects on prices for the domestic like product. Accordingly, we find that revocation of the
antidumping finding would be likely to lead to significant price effects, including significant underselling
of the domestic like product by the subject imports, as well as significant price depression or suppression,
in the reasonably foreseeable future.

E. Likely Impact of Subject | mports

In evaluating the likely impact of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider all relevant economic
factors that are likely to have a bearing on the state of the industry in the United States, including but not
limited to: (1) likely declinesin output, sales, market share, profits, productivity, return on investments,
and utilization of capacity; (2) likely negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.?* All relevant economic factors are to be considered
within the context of the business cycle and the conditions of competition that are distinctive to the
industry.® Asinstructed by the statute, we have considered the extent to which any improvement in the

8 CRatIl-14, PR at 11-14.

8 DDE Prehearing Brief at 23-26. We acknowledge that this pricing data in the Brazilian market may be driven
to some extent by differences in product mix between imports from Japan and imports from other sources, including
the United States. Nonetheless, the Brazilian pricing data provide some additional support for our conclusion asto
the likely behavior of Japanese exporters.

8 Gates Posthearing Brief at Attachment 1, p. 14.
819 U.S.C. § 1675a(a)(4).

%19 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the magnitude
of the margin of dumping or the magnitude of the net countervailable subsidy” in making its determination in afive-
year review. 19 U.S.C. § 1675a(a)(6). The statute defines the “ magnitude of the margin of dumping” to be used by
the Commission in five-year reviews as “the dumping margin or margins determined by the administering authority
under section 1675a(c)(3) of thistitle” 19 U.S.C. § 1677(35)(C)(iv). Seealso SAA at 887. Inthefinal results of
its expedited sunset review of the antidumping finding on PCR from Japan, Commerce determined that revocation of
the order would likely lead to a continuation or recurrence of dumping at weighted-average margins of:: O percent for
Denki Kaguku Kogyo, KK; 55 percent for Denki Kaguku Kogyo, KK/Hoei Sangyo Co.; Ltd., Suzugo Corporation;
and all others. 69 Fed. Reg. 64276 (Nov. 4, 2004).
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state of the domestic industry is related to the orders at issue and whether the industry is vulnerable to
material injury if the orders are revoked.®®

In the original determination, the Commission found that Japanese imports at less than fair value,
which tripled between 1968 and 1972, adversely impacted the domestic industry.®” The Commission
found that sales of subject imports at |ess than fair value contributed to the domestic industry’ s lost sales,
lower profits, and loss of market share despite an increase in domestic demand.® The Commission also
determined that the increased sales of subject merchandise, which consistently sold below the domestic
product, had a growing, adverse impact on prices in the domestic market.®

Initsfirst five-year review, the Commission found that the domestic industry had improved
materially since the imposition of the finding, and that the industry was performing well. It found that
the domestic industry was not then in aweakened state, as contemplated by the vulnerability criterion of
the statute, given its strong operating performance and improved profitability. Nonetheless, the
Commission took into account that global demand continued to decline, that global capacity exceeded
demand, and that new synthetic rubber elastomers were likely to continue to take market share from PCR.
Against this background, the Commission found that a significant volume of low-priced subject imports
would likely have a significant adverse impact on the production, shipments, sales, and revenue levels of
the domestic industry.*

The condition of the domestic industry has deteriorated significantly since the first five-year
review. Thisdeterioration isreflected in virtually all economic data. Production *** million poundsin
2004,” and the industry’ s total shipments *** million pounds over the same period.** Capacity utilization
*** percent in 2004.% Theindustry’s market share *** percent, on a volume basis, from 1999 to 2004.%
The number of production and related workers, hours worked, and productivity *** over the review
period.* Theindustry’sfinancial results ***, asit faced rising energy and raw material costs.*® During
the latter part of the review period, it was not able to raise prices sufficiently to cover these sharply rising
costs. Itsgross profits *** million in 2004; and its operating income margin went from *** percent in
1999 to a*** percent in 2004.” Based on the industry’ s performance during the review period, we find
that the domestic industry is vulnerable to material injury if the finding is revoked.

We conclude that if the finding is revoked, the likely volume of subject imports would be
significant and that these imports likely would have significant price depressing effects and hamper the

% The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overal injury. While
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

8 USITC Pub. 622 at 3.

8 USITC Pub. 622 at 4.

8 USITC Pub. 622 at 4.

% USITC Pub. 3212 at 15-17.
%' CR/PR at Table11-1.

% CR/IPR at Table I11-2.

% CR/PR at Tablelll-1.

% CR/PR at Table C-1.

% CR/PR at Table11-5.
®CRatlll-6, PRat I11-3.

% CR/PR at Table 111-6. We note that even if the expenses related to the antitrust litigation are not included, as
respondent Gates advocates, DDE would still *** in 2003 and 2004.
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industry’s efforts to return to profitability. Given the substitutable nature of the product, we find that a
significant volume of low-priced subject imports would likely have a significant adverse impact on the
production, shipments, sales, and revenue levels of the domestic industry. Thisreduction in the
industry’s production, sales, and revenue levels would have a direct adverse impact on the industry’s
profitability and employment levels as well asits ability to raise capital and make and maintain necessary
capital investments. Accordingly, we conclude that, if the antidumping finding is revoked, the subject
imports would be likely to have a significant adverse impact on the domestic industry within a reasonably
foreseeable time.

CONCLUSION
For the foregoing reasons, we determine that revocation of the antidumping finding on

polychloroprene rubber from Japan would be likely to lead to continuation or recurrence of material
injury to the U.S. polychloroprene rubber industry within a reasonably foreseeable time.
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DISSENTING VIEWS OF VICE CHAIRMAN DEANNA TANNER OKUN AND
COMMISSIONER JENNIFER A. HILLMAN

l. INTRODUCTION

Section 751(d)(2) of the Tariff Act of 1930, as amended (“the Act”), requires that the U.S.
Department of Commerce (“Commerce”) revoke a countervailing duty order or an antidumping duty
order or finding in afive-year review unless Commerce determines that dumping or a countervailable
subsidy would be likely to continue or recur and the U.S. International Trade Commission
(“Commission”) determines that material injury to aU.S. industry would be likely to continue or recur
within a reasonably foreseeable time.®® Based on the record in this second five-year review, we determine
that material injury isnot likely to continue or recur within areasonably foreseeable timeif the
antidumping finding on subject imports of polychloroprene rubber from Japan is revoked.

We join our colleagues' discussion regarding the background to this review, and the domestic like
product, domestic industry, and related parties. We write separately to discuss the legal standard
governing five-year reviews, conditions of competition, and to provide our analysis of the statutory
factors.

M. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
THE FINDING ISREVOKED

A. Legal Standard

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke a
countervailing or antidumping duty order or terminate a suspended investigation unless: (1) it makesa
determination that dumping or a countervailable subsidy is likely to continue or recur, and (2) the
Commission makes a determination that revocation of an order or termination of a suspended
investigation would be likely to lead to continuation or recurrence of material injury within a reasonably
foreseeable time.*® The Statement of Administrative Action (SAA) states that “under the likelihood
standard, the Commission will engage in a counter-factual analysis; it must decide the likely impact in the
reasonably foreseeable future of an important change in the status quo — the revocation or termination of a
proceeding and the elimination of its restraining effects on volumes and prices of imports.”'® Thus, the
likelihood standard is prospective in nature.'® The statute states that “the Commission shall consider that
the effects of revocation or termination may not be imminent, but may manifest themselves only over a

%19 U.S.C. § 1675(C).
® 19 U.S.C. § 1675a().

10 SAA | H.R. Rep. No. 103-316, val. |, at 883-84 (1994). The SAA dtates that “[t]he likelihood of injury
standard applies regardless of the nature of the Commission’s original determination (material injury, threat of
material injury, or material retardation of an industry). Likewise, the standard applies to suspended investigations
that were never completed.” SAA at 883.

101 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.
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longer period of time.”*® According to the SAA, a“*reasonably foreseeable time’ will vary from case-to-
case, but normally will exceed the ‘imminent’ time frame applicable in athreat of injury analysisin
antidumping and countervailing duty investigations.”*®®

Although the standard in five-year reviews is not the same as the standard applied in original
antidumping or countervailing duty investigations, it contains some of the same fundamental elements.
The statute provides that the Commission isto “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the order is revoked or the suspended investigation
isterminated.”*™ It directs the Commission to take into account its prior injury determinations, whether
any improvement in the state of the industry is related to the order or the suspension agreement under
review, whether the industry is vulnerable to materia injury if the order is revoked or the suspension
agreement is terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C.
§ 1675(a)(4).'®

The legal standard the Commission isto apply iswhether revocation of an order “would be likely
to lead to continuation or recurrence of material injury within areasonably foreseeable time.”'® The U.S.
Court of International Trade has found that “likely,” as used in the sunset review provisions of the Act,
means “ probable,” and the Commission applies that standard in five-year reviews,’*” 108 10

19219 U.S.C. § 1675a(a)(5).

103 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” 1d.

1419 U.S.C. § 1675a(a)(1).

10519 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination. 19 U.S.C. 8§ 1675a(a)(5). While the Commission must consider al factors, no one factor is
necessarily dispositive. SAA at 886.

We note that no duty absorption findings have been made by Commerce. Confidential Staff Report
(AA-1921-129, May 27, 2005) at I-11 (hereinafter CR).

1619 U.S.C. § 1675a(a).

197 See Siderca, SA.I.C. V. United States,  F. Supp. 2d__, Slip Op. 04-133 at 6 (Oct. 27, 2004) (Common
meaning of “likely” is“probable” or “more likely than not”); NMB Singapore Ltd. v. United States, 288 F. Supp. 2d
1306, 1352 (2003) (“‘likely’ means probable within the context of 19 U.S.C. 88 1675(c)) and 1675a(a)”); Nippon
Steel Corp., et al. v. United States, Slip Op. 02-153 at 7-8 (Dec. 24, 2002) (same) (Nippon); Usinor Industeel, SA. v.
United States, Slip Op. 02-152 at 6 n.6 (Dec. 20, 2002) (Usinor Industed 111); and Usinor v. United States, Slip Op.
02-70 at 43-44 (July 19, 2002) (“‘likely’ istantamount to ‘ probable,’” not merely ‘possible’”) (Usinor).

1% The Court has interpreted the word likely to mean probable or “more likely than not.” The Court’s “likely”
standard means that the continuation or recurrence of material injury must be “more likely than not,” otherwise the
order must be revoked Accordingly, Vice Chairman Okun applies this standard. See Additional Views of Vice
Chairman Deanna Tanner Okun Concerning the “Likely” Standard in Certain Seamless Carbon and Alloy Steel
Standard, Line and Pressure Pipe from Argentina, Brazil, Germany, and Italy, Invs. Nos. 701-TA-362 (Review) and
731-TA-707-710 (Remand).

109 Commissioner Hillman interprets the statute as setting out a standard of whether it is“more likely than not”
that material injury would continue or recur upon revocation. She assumes that thisis the type of meaning of
“probable” that the Court intended when the Court concluded that “likely” means “ probable.” See Separate Views
of Vice Chairman Jennifer A. Hillman Regarding the Interpretation of the Term “Likely”, in Certain Carbon Steel
Products from Australia, Belgium, Brazil, Canada, Finland, France, Germany, Japan, Korea, Mexico, the
Netherlands, Poland, Romania, Spain, Sweden, Taiwan, and the United Kingdom (Views on Remand), Invs. Nos.

(continued...)
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In evaluating the likely volume of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider whether the likely volume
of imports would be significant either in absolute terms or relative to production or consumption in the
United States.'® In doing so, the Commission must consider “all relevant economic factors,” including
four enumerated factors: (1) any likely increase in production capacity or existing unused production
capacity in the exporting country; (2) existing inventories of the subject merchandise, or likely increases
in inventories; (3) the existence of barriersto the importation of the subject merchandise into countries
other than the United States; and (4) the potential for product shifting if production facilitiesin the
foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.**

In evaluating the likely price effects of subject imports if an order is revoked or a suspended
investigation is terminated, the Commission is directed to consider whether there is likely to be significant
underselling by the subject imports as compared to domestic like products and whether the subject
imports are likely to enter the United States at prices that otherwise would have a significant depressing
or suppressing effect on the price of domestic like products.*?

In evaluating the likely impact of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider all relevant economic
factors that are likely to have a bearing on the state of the industry in the United States, including but not
limited to: (1) likely declinesin output, sales, market share, profits, productivity, return on investments,
and utilization of capacity; (2) likely negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.**®* All relevant economic factors are to be considered
within the context of the business cycle and the conditions of competition that are distinctive to the
industry.*** Asinstructed by the statute, we have considered the extent to which any improvement in the
state of the domestic industry is related to the finding at issue and whether the industry is vulnerable to
material injury if the finding is revoked.® 116

109 (..continued)
AA1921-197 (Review), 701-TA-231, 319-320, 322, 325-328, 340, 342, and 348-350 (Review), and 731-TA-573-
576, 578, 582-587, 604, 607-608, 612, and 614-618 (Review) (Remand), USITC Pub. 3526 (July 2002) at 30-31.

119 U.S.C. § 1675a(8)(2).
1119 U.S.C. § 1675a(8)(2)(A-D).

1219 U.S.C. § 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

1319 U.S.C. § 1675a(a)(4).

1419 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the
magnitude of the margin of dumping or the magnitude of the net countervailable subsidy” in making its
determination in afive-year review. 19 U.S.C. § 1675a(a)(6). The statute defines the “magnitude of the margin of
dumping” to be used by the Commission in five-year reviews as “the dumping margin or margins determined by the
administering authority under section 1675a(c)(3) of thistitle” 19 U.S.C. § 1677(35)(C)(iv). Seeaso SAA at 887.

On November 2, 2004, Commerce found the foll owing antidumping margins with respect to PCR from
Japan: Denki KK: 0.00; Denki KK/Hoel Sangyo Co., Ltd.: 55.00; Suzugo Corp.: 55.00; and All others: 55.00. CR at
1-11, I-1.

15 The SAA statesthat in ng whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While
(continued...)
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B. Conditions of Competition

In evaluating the impact of subject imports on the domestic industry if the finding is revoked, the
statute directs the Commission to evaluate all the relevant economic factors “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”**” Discussed
below are the conditions of competition that weigh significantly in our determination.

In the 32 years since the finding was put in place, and even since the last five-year review, the
conditionsin the U.S. polychloroprene rubber (“PCR”) market have undergone significant changes. Most
importantly, U.S. demand for PCR has declined. Apparent domestic consumption of PCR was ***
poundsin 1972. By 1998, the end of the POI for the first five-year review, domestic consumption had
declined by nearly half to *** pounds. Domestic consumption continued to decline during *** of the
period of this second five-year review, from *** poundsin 1999 to *** poundsin 2004.'** U.S.
consumption is expected to decline further over the next 10 years.™® Worldwide PCR consumption is
expected to increase dightly from 630 million pounds in 2003 to 675 million pounds in 2008, primarily
due to increased demand in Asia, particularly in China.'?

Declining U.S. PCR demand is largely attributable to product substitution, which has been
occurring since 1973.'# Ethylene-propylene diene elastomers (EPDM), which were introduced
commercially in the early 1960s, have displaced PCR for usein ***, *** jn the next 10 to 12 years.
DDE predicts that continued substitution will lead to a*** decrease in PCR used for *** and another ***
declinein PCR used for *** applications.®

Throughout the years since the original finding, producers have downsized or exited the market.
Bayer’s departure from the market in 1998 left DuPont Dow ElastomersL.L.C. (DDE), ajoint venture
between Dow and Dupont, asthe only U.S. PCR producer. DDE, which currently produces PCR at two
plants- Louisville, KY and LaPlace, LA (the Pontchartrain facility), was the sole U.S. producer of PCR
during the period of review.*** DDE plans to closeits facility in Louisvillein ***, and intends to

122

15 (. .continued)
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

116 19 U.S.C. § 1675a(6).

7 19 U.S.C. § 1675a(a)(4)

18 CR, PR at Table 1-2.

"9 CRat 11-10, PR at I1-6.

120 |d,, and hearing transcript at 54.
2L CRat 11-11, PR &t I1-6.

122 |d

2 CRatll-11, PR at I1-6.

124 On January 3, 2005, DuPont and Dow announced that DuPont intends to exercise its option to acquire certain
DDE assets. DuPont will purchase Dow’ s remaining equity interest in the joint venture. Subject to regulatory
approval, DuPont and Dow expect to close the transaction on June 30, 2005, at which time the entire venture will
become awholly owned subsidiary of DuPont. CR at I-19, PR at I-15.
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consolidate operations in the Pontchartrain plant. The Louisville facility ***1% *** 1% The closure of the
Louisville facility will cut U.S. capacity by ***, from ***%" pounds to about *** 12

Asreported in the related parties discussion, DDE had ajoint venture with Showa Denko K.K.
(“SDK") in Japan, called Showa DDE Manufacturing K.K. (“SDEM”), but the joint-venture was
dissolved on November 1, 2002. SDK became the sole owner of SDEM and eventually merged the
manufacturing facilitiesinto SDK.**® SDK requested that Commerce assign it the same zero antidumping
margin it had enjoyed under the DDE joint venture. Commerce considered SDK to be a new entity and
denied the request, assigning it the “all others’ rate of 55 percent. On January 1, 2004 SDK established a
subsidiary in the United States to *** 2%

PCR is not acommodity product. Rather, it has a balanced combination of properties that lead to
its use in a number of applications, including adhesives; latex products, such as medical gloves; wire and
cable; and a number of automotive products, such as belts and hoses.’* PCR is extremely durable - it
resists degradation from sun, ozone, and weather; performs well in contact with oils and other chemicals,
resists combustion, and resists damage caused by flexing and twisting.™*> Nonetheless, end-users are very
concerned with product quality, often requiring vendor certification or prequalification before making
purchasing decisions.**®* Most purchasers require vendors to meet international standards, and many
maintain rigorous testing and trials that may be specific to a particular application and/or PCR grade.**
Qualification times varied from weeks, in the case of one purchaser, to up to 18 months for another. Most
purchasers reported a qualification time of at least several months.**®

On January 19, 2005, the U.S. Department of Justice announced that DDE agreed to plead guilty
and pay an $84 million fine, subject to court approval, for participating in an international conspiracy to
fix the prices of polychloroprene. DDE was charged with conspiring with its competitors to fix the price
of PCR in the United States and elsewhere from August 1999 to April 2002.2* In addition, DDE agreed
to settle antitrust claims by customers for overcharging for polychloroprene. DDE has agreed to pay
$36 million (plus $6.1 million in attorneys’ fees and notice costs) to settle claims by customers who
purchased polychloroprene 