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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 701-TA-384 and 731-TA-806-808 (Review)
Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil, Japan, and Russia

DETERMINATION

On the basis of the record* developed in the subject five-year reviews, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)) (the Act), that revocation of the antidumping duty and countervailing duty
orders on certain hot-rolled flat-rolled carbon-quality steel products from Brazil and Japan, and
termination of the suspended antidumping duty investigation on imports of certain hot-rolled flat-rolled
carbon-quality steel products from Russia, would be likely to lead to continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time.?

BACKGROUND

The Commission instituted these reviews on May 3, 2004 (69 FR 24189) and determined on
August 6, 2004 that it would conduct full reviews (69 FR 52525, August 26, 2004). Notice of the
scheduling of the Commission’s reviews and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on September 9, 2004 (69 FR
54701). The hearing was held in Washington, DC, on March 2, 2005, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Vice Chairman Deanna Tanner Okun and Commissioner Daniel R. Pearson dissenting.






VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (the Act), that revocation of the countervailing duty order on certain hot-rolled
flat-rolled carbon-quality steel products from Brazil and the antidumping duty orders on certain hot-rolled
flat-rolled carbon-quality steel products from Brazil and Japan, and termination of the suspended
antidumping duty investigation on certain hot-rolled flat-rolled carbon-quality steel products from Russia
would be likely to lead to continuation or recurrence of material injury to an industry in the United States
within a reasonably foreseeable time.* 2

l. SUMMARY

The period examined in the original investigations (1996-1998) was a time of strong market
conditions in the United States. Apparent U.S. consumption of hot-rolled steel reached record levels in
1998. Despite these favorable conditions for the U.S. industry, 1997 and, especially, 1998 saw a flood of
imports from Brazil, Japan, and Russia, due in part to the onset of the Asian financial crisis, in which
several economies in southeast Asia collapsed and demand for steel plummeted. Subject imports grew
from modest levels in 1996 to reach nearly 7 million tons in 1998, accounting for 21 percent of all
merchant market shipments of hot-rolled steel in that year. The subject imports entered the United States
at prices that increasingly undersold domestic prices for comparable products. As a result, even in a year
of record consumption, domestic prices were severely depressed. From 1997 to 1998 the industry’s
operating income was cut in half, and the ratio of industry income to net sales was reduced to a modest
2.6 percent in 1998.

In 1999, an antidumping order was issued with respect to Japan, and suspension agreements were
concluded with Brazil and Russia. As a result of these measures, subject imports declined substantially
and domestic prices rose during 1999 and into 2000. However, these favorable conditions were short-
lived as a second wave of unfairly traded imports from other countries entered the United States.
Domestic prices again began to fall, and by mid-2001 had fallen below the injurious levels recorded
during the investigation of Brazil, Japan, and Russia. In late 2001, antidumping and/or countervailing
duty orders were issued with respect to imports from eleven additional countries, and these measures
remain in effect today. Also, in 2001 the U.S. economy experienced a recession, which suppressed
domestic demand for hot-rolled steel. The U.S. industry entered a crisis period in which numerous
producers, including large, longstanding firms, filed for bankruptcy protection, and some shut down
operations altogether. In 2002, following the Commission’s safeguards investigation under section 202 of
the Trade Act of 1974, the President imposed temporary duties on certain steel products, including hot-
rolled steel, which remained in place until late 2003.

! Vice Chairman Okun and Commissioner Pearson dissenting. They join in sections Il and 111 of the majority
opinion. See Separate and Dissenting Views of Vice Chairman Deanna Tanner Okun and Commissioner Daniel R.
Pearson.

2 As discussed infra, the countervailing and antidumping duty orders on subject merchandise from Brazil
replaced what were initially agreements stating terms under which the underlying investigations had been suspended
by the U.S. Department of Commerce (“Commerce”). The antidumping duty order was issued in March 2001 when
the agreement suspending the antidumping duty investigation was violated by Brazilian producers. The
countervailing duty suspension agreement was terminated, and the countervailing duty order was issued, following a
request by the Government of Brazil, in September 2004. Confidential Report (“CR”) at 1-3-1-4, Public Report
(“PR”) at I-3-1-4. The Confidential Report (Memorandum INV-CC-040, March 29, 2005) was amended by
Memoranda INV-CC-045 and INV-CC-049, dated April 6, 2005, and April 12, 2005, respectively.



During the period of safeguard relief, the domestic industry made significant adjustment efforts,
including company consolidations, the shedding of legacy pension and health care costs, and the
conclusion of new labor agreements. While these steps made the industry stronger, the industry overall
struggled since the imposition of the relief we are now reviewing. Capacity, production, and shipments
all declined substantially from 1999 to 2001, and the industry posted operating losses in every year from
1999 through 2003. The industry’s capital expenditures were well below levels recorded during the
period examined in the original investigations.

It was only in 2004 that the industry was profitable due to global conditions that are not expected
to continue, and have already begun to change. In 2004, in the face of high raw material costs and flat
U.S. demand relative to 1999, U.S. prices rose sharply due to very strong demand in China which made
global supply tight. However, by the end of 2004, China had become a net exporter of steel, and U.S.
prices began to fall. This trend has continued into 2005 and is predicted to continue for the reasonably
foreseeable future, with raw material costs expected to remain high or increase and global supply
expected to outpace demand. The gap between prices and costs is thus likely to narrow, making it
difficult for the industry to recover its costs and make the necessary capital expenditures, even with the
orders and suspension agreement in place.

Without the restraining effect of the orders and agreement, the volume of subject imports is likely
to increase significantly. Subject country producers have increased their capacity and production of hot-
rolled steel since the original investigation, export a significant portion of their production, have a
demonstrated ability to shift exports among various third-country markets, and are subject to import
restraints in other countries. In addition, prices in the U.S. market are higher than those in most other
export markets, making it an attractive market for the subject country producers.

Without the orders and suspension agreement, the subject imports are also likely to undersell the
U.S. product and depress U.S. prices, as they did during the original investigations. Few price
comparisons were available for the review period, due to the low level of subject imports in the U.S.
market with the import restraints in effect. However, in 2004, when the U.S. price made the U.S. market
attractive for the Russian producers, even under the suspension agreement, subject imports from Russia
increased substantially and almost uniformly undersold the domestic like product. It is thus likely that,
absent the orders and suspension agreement, there will be a significant volume of subject imports at prices
likely to have adverse effects on U.S. prices. This will likely result in material injury to the domestic
industry, given the domestic industry’s performance and condition throughout the review period and the
market conditions that are likely to prevail in the reasonably foreseeable future.

1. BACKGROUND
A General Background

Hot-rolled steel consists of hot-rolled flat-rolled carbon-quality steel products of a rectangular
shape, within particular dimensions.® Hot-rolled steel is used in general structural functional areas where
surface finish and light weight are not crucial. Such steel is well suited for and extensively used in
automotive applications such as body frames and wheels, pipes and tubes, and floor decks in steel
construction. Hot-rolled steel also is used in transportation equipment (such as rail cars, ships, and
barges), non-residential construction, appliances, heavy machinery, and machine parts.* The majority of
hot-rolled steel production is consumed internally or transferred to affiliates for downstream processing

8 CR at 1-19-1-20, PR at 1-15-1-16.
4CRat 1-22, PR at I-18.



into cold-rolled and/or galvanized or plated products, cut-to-length plate, or welded pipe. The remainder
is sold commercially to end users and service centers.’

The original petitions were filed on behalf of twelve domestic producers of hot-rolled steel and
two hot-rolled steel labor groups in 1998.° In 2004, there were 18 firms known to be producing hot-rolled
steel, all of which provided questionnaire responses to the Commission, compared to 24 firms in the
original investigation that produced the vast majority of domestic hot-rolled steel.” Reported U.S.
production of hot-rolled steel is concentrated in Indiana (seven mills), Ohio (four mills), and Alabama
(four mills). In addition, there are two mills in each of the following states: Illinois, Kentucky, Michigan,
Pennsylvania, and West Virginia.?

Domestic production accounted for more than 90 percent of the U.S. market for hot-rolled steel
over the period examined. The next largest source was imports from nonsubject countries.®

B. Original Determinations, Orders and Agreements, and These Reviews

In June of 1999, the Commission determined that an industry in the United States was being
materially injured by reason of imports of certain hot-rolled flat-rolled carbon-quality steel products from
Japan that were being sold in the United States at less than fair value (LTFV).*® Commerce issued an
antidumping order with respect to those imports from Japan in June 1999."

In August 1999, the Commission determined that an industry in the United States was being
materially injured by reason of subsidized and LTFV imports of certain hot-rolled flat-rolled carbon-
quality steel products from Brazil.** Commerce had suspended the countervailing duty and antidumping
duty investigation on such imports from Brazil in July 1999.%* Also in August 1999, the Commission
determined that an industry in the United States was being materially injured by reason of LTFV imports
of certain hot-rolled flat-rolled carbon-quality steel products from Russia."* Commerce had suspended the
antidumping duty investigation on such imports from Russia in July 1999.%

® CR/PR at Table 111-6; CR at I-22, PR at I-18.
®CRatl-2,PRat I-2.

"CRat 1-29, PR at 1-22.

8 CRat 1-30, PR at I-22-1-23.

° CR/PR at Table I-1.

10 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Japan, 64 Fed. Reg. 33514 (Jun. 23,
1999).

1 Antidumping Duty Order: Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Japan, 64 Fed.
Reg. 34778 (Jun. 29, 1999). The antidumping duty order regarding hot-rolled steel from Japan was the subject of
proceedings brought by Japan before the World Trade Organization. See United States - Anti-Dumping Measures on
Certain Hot-Rolled Steel Products from Japan, WT/DS184/R (Feb. 28, 2001), and WT/DS 184/AB/R, AB 2001-2
(Jul. 24, 2001).

12 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil and Russia, 64 Fed. Reg. 46951
(Aug. 27, 1999).

13 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil: Suspension of Antidumping Duty
Investigation, 64 Fed. Reg. 38792 (Jul. 19, 1999); Suspension of Countervailing Duty Investigation, 64 Fed. Reg
38797 (Jul. 19, 1999).

14 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil and Russia, 64 Fed. Reg. 33514
(June 23, 1999).

15 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from the Russian Federation: Suspension of
(continued...)




Commerce terminated the suspension agreement with respect to the antidumping duty
investigation of such merchandise from Brazil in February 2001, and issued an antidumping duty order in
its place in March 2001.%° In September 2004, following a request by the Government of Brazil,
Commerce terminated the suspension agreement with respect to the countervailing duty investigation of
such merchandise from Brazil, and issued a countervailing duty order in its place.'’

The Commission instituted the instant reviews on May 3, 2004, pursuant to section 751(c) of the
Tariff Act of 1930, as amended (“the Act”),*® to determine whether revocation of the antidumping duty
orders on certain hot-rolled flat-rolled carbon-quality steel products from Brazil and Japan, termination of
the suspended antidumping duty investigation of certain hot-rolled steel from Russia, and what was then
the suspended countervailing duty investigation of certain hot-rolled flat-rolled carbon-quality steel
products from Brazil,* would likely lead to continuation or recurrence of material injury to the domestic
industry.?

On August 6, 2004, the Commission determined that the domestic interested party group response
to its notice of institution was adequate with respect to the three reviews and that the respondent
interested party group responses for Russia were adequate. The Commission did not receive respondent
party responses concerning subject imports from Brazil or Japan. The Commission further determined to
conduct a full review concerning Russia based on the adequate responses, and to conduct full reviews
concerning Brazil and Japan to promote administrative efficiency in light of its decision to conduct a full
five-year review concerning Russia.? %

15 (...continued)
Antidumping Duty Investigation, 64 Fed. Reg. 38642 (July 19, 1999).

16 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil: Final Results of Antidumping
Duty Administrative Review and Termination of the Suspension Agreement, 67 Fed. Reg. 6226 (Feb. 11, 2002);
Notice of Antidumping Duty Order, 67 Fed. Reg. 11093 (Mar. 12, 2002).

17 Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil: Termination of Suspension
Aagreement and Notice of Countervailing Duty Order, 69 Fed. Reg. 56040 (Sept. 26, 2004).

819 U.S.C.8§ 1675(c).

19 As noted above, the countervailing duty order on the merchandise from Brazil, which is included in these
reviews, was issued by Commerce in the place of the suspension agreement following institution of these reviews.
See 69 Fed. Reg. 56040 (Sept. 26, 2004).

2% Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil, Japan, and Russia, 69 Fed. Reg. 24189
(May 3, 2004)

2! Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil, Japan, and Russia, 69 Fed. Reg. 52525
(Aug. 26, 2004); Explanation of Commission Determinations of Adequacy in Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products from Brazil, Japan, and Russia (Aug. 2004).

22 In five-year reviews, the Commission initially determines whether to conduct a full review (which would
include a public hearing, the issuance of questionnaires, and other procedures) or an expedited review. In order to
make this decision, the Commission first determines whether individual responses to the notice of institution are
adequate. Next, based on those responses deemed individually adequate, the Commission determines, with respect
to each order or agreement, whether the collective responses submitted by two groups of interested parties —
domestic interested parties (such as producers, unions, trade associations, or worker groups) and respondent
interested parties (such as importers, exporters, foreign producers, trade associations, or subject country
governments) — demonstrate a sufficient willingness among each group to participate and provide information
requested in a full review. If the Commission finds the responses from both groups of interested parties adequate, or
if other circumstances warrant, it will determine to conduct a full review. See 19 C.F.R. § 207.62(a); 63 Fed. Reg.
30599, 30602-05 (June 5, 1998).



I, DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c), the Commission defines the “domestic like
product” and the “industry.” The Act defines the “domestic like product” as “a product which is like, or
in the absence of like, most similar in characteristics and uses with, the article subject to an investigation
under this subtitle.”

In its final results of the expedited sunset reviews it conducted with respect to imports from the
three subject countries, Commerce defined the imported merchandise within the scope of the orders and
agreement, in terms virtually identically in each review, as follows:

certain hot-rolled flat-rolled carbon-quality steel products of a rectangular shape, of a
width of 0.5 inch or greater, neither clad, plated, nor coated with metal, and whether or
not painted, varnished, or coated with plastics or other non-metallic substances, both in
coils (whether or not in successively superimposed layers) regardless of thickness, and in
straight lengths, of a thickness less than 4.75 mm and a width measuring at least 10 times
the thickness. Universal mill plate (i.e., flat-rolled products rolled on four faces or in a
closed box pass, of a width exceeding 150 mm but not exceeding 1250 mm and of a
thickness not less than 4 mm, not in coils and without patterns in relief) of a thickness not
less than 4.0 mm is not included within the scope of this order. Specifically included in
the scope are vacuum degassed, fully stabilized (commonly referred to as interstitial-free
(“1F™)) steels, high strength low alloy (“HSLA”) steels, and the substrate for motor
lamination steels. IF steels are recognized as low carbon steels with micro-alloying levels
of elements such as titanium and/or niobium added to stabilize carbon and nitrogen
elements. HSLA steels are recognized as steels with micro-alloying levels of elements
such as chromium, copper, niobium, titanium, vanadium, and molybdenum. The substrate
for motor lamination steels contain micro-alloying levels of elements such as silicon and
aluminum.

Steel products included in the scope of these investigations, regardless of
definitions in the Harmonized Tariff Schedules of the United States (“HTSUS”), are
products in which: (1) iron predominates, by weight, over each of the other contained
elements; (2) the carbon content is 2 percent or less, by weight, and; (3) none of the
elements listed below exceeds the quantity, by weight, respectively indicated:

1.80 percent of manganese, or
1.50 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or
0.40 percent of lead, or

219 U.S.C. 8§ 1677(4)(A).

%419 U.S.C. § 1677(10). See Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Timken Co. v.
United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-
49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991). See also S. Rep. No. 249, 96" Cong., 1% Sess. 90-
91 (1979).




1.25 percent of nickel, or

0.30 percent of tungsten, or
0.012 percent of boron, or

0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.41 percent of titanium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the written physical and chemical description provided above are
within the scope unless otherwise excluded.?®

In its final determinations in the original investigations, the Commission, referring to its analysis
in its preliminary determination, determined that there was a single domestic like product consisting of all
hot-rolled carbon steel products co-extensive with the scope of the subject merchandise.?® The
Commission had considered two like product issues: (1) whether to define microalloyed steels as a like
product separate from other hot-rolled steel products; and (2) if not, whether to expand the definition of
the like product to include all alloy steels. The Commission declined to define microalloyed steels as a
separate like product from conventional hot-rolled steel. The Commission reasoned that, although there
were some differences in physical characteristics and uses, channels of distribution, and pricing between
the two types of hot-rolled steel, these were not sufficiently pronounced to outweigh the similarities
between the two types of steel in terms of producer and customer perceptions, common manufacturing
facilities and employees, and interchangeability, or to establish a clear dividing line between the two
types of steel. The Commission also declined to expand the definition of the like product beyond a
definition coextensive with Commerce’s scope (i.e., certain hot-rolled steel products, including
microalloyed steels) to include all alloy steels, given significant differences between hot-rolled steel and
alloy steels in terms of all of the like product factors.”

The domestic producers in these reviews argue that the Commission should again define a single
domestic like product coextensive with the scope definition. Respondent interested parties did not
suggest any alternative like product definition.

Reviewing the record and taking into account the parties’ positions on this issue, we see no basis
for departing from the domestic like product definition in the original investigations. There is no

%% 69 Fed. Reg. 70655 (Dec. 7, 2004) (Brazil countervailing duty order), 69 Fed. Reg. 54630 (Sep. 9, 2004)
(Brazil antidumping duty order), 69 Fed. Reg. 61792 (Oct. 21, 2004) (Japan antidumping duty order); 69 Fed. Reg.
54633 (Sep. 9, 2004) (Russia antidumping suspension agreement). The notices also identify various subheadings of
the Harmonized Tariff Schedules of the United States (HTSUS) under which the subject merchandise is classified
and indicate that, although the HTSUS subheadings are provided for convenience and U.S. Customs Service (“U.S.
Customs”) purposes, the written description of the merchandise under investigation is dispositive. 1d. The notices
also identified certain articles, by way of example, that are outside or specifically excluded from the scope of the
reviews. See CR at 1-20-1-21, PR at I-16-1-17.

26 Certain Hot-Rolled Steel Products from Japan, Inv. Nos. 731-TA-807 (Final), USITC Pub. 3202 (June 1999) at
4-5; Certain Hot-Rolled Steel Products from Brazil and Russia, Inv. Nos. 701-TA-384 and 731-TA-806, 808 (Final),
USITC Pub.3223 (Aug. 1999); Certain Hot-Rolled Steel Products from Brazil, Japan, and Russia, Inv. Nos. 701-TA-
384 and 731-TA-806-808 (Preliminary), USITC Pub. 3142 (November 1998) at 5-7.

27 Certain Hot-Rolled Steel Products from Brazil, Japan, and Russia, Inv. Nos. 701-TA-384 and 731-TA-806-808
(Preliminary), USITC Pub. 3142 (November 1998) at 5-7. The Commission also rejected arguments by one importer
of subject merchandise from Japan that the domestic industry was neither materially injured nor threatened with
material injury by reason of imports of two niche products that allegedly were not produced domestically.
Preliminary Determination at 5 n.14.




evidence in the record of these reviews with respect to the factors the Commission examines in its
domestic like product analysis that supports revisiting the definition of the domestic like product.
Therefore, for the reasons stated in the original determinations, we continue to define a single domestic
like product coextensive with the scope definition.

B. Domestic Industry and Related Parties

Section 771(4)(A) of the Act defines the relevant domestic industry as the “producers as a whole
of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”® We must further
determine whether any producer of the domestic like product should be excluded from the domestic
industry pursuant to 19 U.S.C. § 1677(4)(B). That provision of the statute allows the Commission, if
appropriate circumstances exist, to exclude from the domestic industry producers that are related to an
exporter or importer of subject merchandise or which are themselves importers. Exclusion of such a
producer is within the Commission’s discretion based upon the facts presented in each case.”

The record indicates the following related party issues, based on domestic industry ownership
interests of firms in the subject countries and imports or purchases of subject merchandise by the
domestic producers.

1. Ownership Interests
CSl is *** owned by Companhia Vale do Rio Doce, a Brazilian firm, and *** owned by JFE

Steel, a Japanese firm.** Although there is no indication that Companhia Vale do Rio Doce produces or
exports subject merchandise, JFE is a producer and exporter of subject merchandise in Japan, meaning

%819 U.S.C. § 1677(4)(A). In defining the domestic industry, the Commission’s general practice has been to
include in the industry producers of all domestic production of the like product, whether toll-produced, captively
consumed, or sold in the domestic merchant market, provided that adequate production-related activity is conducted
in the United States. See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’l Trade
1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996).

2% sandvik AB v. United States, 721 F. Supp. 1322, 1331-1332 (Ct. Int’l Trade 1989), aff’d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude
related parties include: (1) the percentage of domestic production attributable to the importing producer; (2) the
reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.q.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d 809
(Fed. Cir. 1993); Allied Mineral Products, Inc. v. United States, Slip. Op. 04-139 at 4 (Ct. Int’l Trade Nov. 12,
2004). The Commission also has considered the ratio of import shipments to U.S. production for related producers
and whether the primary interests of the related producers lie in domestic production or in importation. See, e.g.,
Melamine Institutional Dinnerware from China, Indonesia, and Taiwan, Inv. Nos. 731-TA-741-743 (Final), USITC
Pub. 3016 (Feb. 1997) at 14 n.81.

% CR/PR at Tables I-2, 1-3.




CSI would be a related party if JFE’s *** ownership amounts to direct or indirect control. ***, CS| *** 3
*** 32 The record does not identify ***

Gallatin is *** owned by Gerdau-Ameristeel, a Brazilian firm, and *** owned by Dofasco, a
Canadian firm.*® There is no indication on the record that Gerdau-Ameristeel is a producer or exporter of
subject merchandise or, therefore, that Gallatin would be a related party based on Gerdau-Ameristeel’s
*** ownership interest.>

Severstal N.A. became wholly owned by OAOQ Severstal, a Russian hot-rolled steel producer, in
January 2004.% *** % Severstal N.A. therefore is a related party.

We consider whether, assuming each of these producers is a related party, “appropriate
circumstances” exist to exclude any of them from the domestic industry. CSI and Gallatin, and to a lesser
extent Severstal N.A., each account for a *** percentage of domestic production;*’ thus, neither exclusion
nor inclusion of their individual data would skew the industry data.

The performance of CSI and Gallatin on their hot-rolled steel operations was **** *** the issue
of whether they were or would likely be shielded from any injury from imports as a result of their
potential related party status. However, there is no specific information regarding whether CSI or
Gallatin derives any concrete benefits, or operates in a manner that is different from other domestic
producers, as a result of its potential related party status. Severstal N.A. became a related party only in
January 2004;* even in that year, however, Severstal N.A.’s performance was ***, suggesting that it did
not derive any concrete benefits, or operate in a manner that was different from other domestic producers,
as a result of its related party status.

**x 40 Therefore, the interests of *** appear to be primarily those of domestic producers.

We conclude that appropriate circumstances do not exist to exclude CSI, Gallatin, or Severstal
N.A. from the domestic industry.

L CR at 111-17-111-18, PR at 111-10.

%2 The Commission has concluded that a domestic producer that does not itself import subject merchandise, or
does not share a corporate affiliation with an importer, may nonetheless be deemed a related party if it controls large
volumes of imports. The Commission has found such control to exist where the domestic producers were
responsible for a predominant proportion of an importer's purchases and the importer's purchases were substantial.
See, e.9., Certain Cut-to-Length Steel Plate from the Czech Republic, France, India, Indonesia, Italy, Japan, Korea,
and Macedonia, Inv. Nos. 701-TA-387-392 and 731-TA-815-822 (Preliminary), USITC Pub. 3181 at 12 (April
1999); Certain Brake Drums and Rotors from China, Inv. No. 731-TA-744 (Final), USITC Pub. 3035 at 10 n.50
(April 1997).

3 CR/PR at Table I-2.

% CRat IV-11, PR at IV-9. (Gerdau-Ameristeel, e.g., is not among firms identified as producers/exporters of hot-
rolled steel in Brazil).

% CR/PR at Tables I-2, I-3; CR at I-35, PR at I-27.
% CR/PR at Table 111-8.

% CR/PR at Table I-2.

%8 CR/PR at Table 111-17.

% CRat 1-35, PR at 1-27.

“ CR at 111-18 n.22, PR at 111-10 n.22.
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2. Imports and Purchases

*** imported *** short tons of subject merchandise from *** in 2000, *** short tons in 2002,
and *** short tons in 2004.** ***, thus, is a related party. However, *** accounted for only *** percent
of U.S. production in 2004.%? Thus, neither exclusion nor inclusion of its individual data would skew the
industry data. Moreover, *** interest appears to be primarily that of a domestic producer, in that it had
no subject imports in 1999, 2001, or 2003, and its imports were equivalent to only *** percent of its
production in 2000, *** in 2002, and *** percent in 2004.** *** imports subject merchandise “based on
demand and product availability,”** and its financial performance over the period of review does not
indicate that its use of subject merchandise resulted in financial benefits relative to other domestic
producers.*®

In 2004, *** purchased a very small quantity of subject imports that had been imported from
Japan.*® The extremely small volume of *** purchases would not support a conclusion that *** is
responsible for a predominant portion of any importer’s purchases. We consequently find that *** is not
a related party producer on the basis of its purchasing activities. We also determine that, even if *** were
a related party, appropriate circumstances do not exist to exclude it from the domestic industry. ***
imported subject merchandise only in one year of the period for which information was gathered, and that
volume was extremely small, both in absolute terms and relative to *** substantial production.*’ Its
interest is clearly one of a producer, as further evidenced by its support for the orders and agreement.*®

Accordingly, we determine that appropriate circumstances do not exist to exclude either *** or, if
it were a related party, *** from the domestic industry. Consequently, we define a single domestic
industry consisting of all U.S. producers of the domestic like product.

V. CUMULATION
A. Framework
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of
imports of the subject merchandise from all countries with respect to
which reviews under section 1675(b) or (c) of this title were initiated on
the same day, if such imports would be likely to compete with each other
and with domestic like products in the United States market. The
Commission shall not cumulatively assess the volume and effects of
imports of the subject merchandise in a case in which it determines that

*1 CR/PR at Table 111-8.

*2 CR/PR at Table I-2.

*3 CR/PR at Table 111-9.

* CRat I11-16, PR at 111-9.

*> CR/PR at Table 111-17.

* CRat 111-18 n.23, PR at 111-10 n.23.
*"CR at I11-18 n.23, PR at 111-10 n.23.
*8 CR/PR at Table I-2.
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such imports are likely to have no discernible adverse impact on the
domestic industry.*

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise
its discretion to cumulate only if the reviews are initiated on the same day and the Commission
determines that the subject imports are likely to compete with each other and the domestic like product in
the U.S. market. The statute precludes cumulation if the Commission finds that subject imports from a
country are likely to have no discernible adverse impact on the domestic industry.® We note that neither
the statute nor the Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action
(“SAA”) provides specific guidance on what factors the Commission is to consider in determining that
imports “are likely to have no discernible adverse impact” on the domestic industry.® With respect to this
provision, the Commission generally considers the likely volume of the subject imports and the likely
impact of those imports on the domestic industry within a reasonably foreseeable time if the orders are
revoked.>

In these reviews, the statutory requirement for cumulation that all reviews be initiated on the
same day is satisfied as Commerce initiated all the reviews on May 3, 2004.%

The Commission generally has considered four factors intended to provide a framework for
determining whether the imports compete with each other and with the domestic like product.>* Only a
“reasonable overlap” of competition is required.® In five-year reviews, the relevant inquiry is whether
there likely would be competition even if none currently exists. Moreover, because of the prospective

#19 U.S.C. § 1675a(a)(7).
%019 U.S.C. § 1675a(a)(7).
S SAA, H.R. Rep. No. 103-316, vol. | (1994).

52 For a discussion of the analytical framework of Chairman Koplan and Commissioners Hillman and Miller
regarding the application of the “no discernible adverse impact” provision, see Malleable Cast Iron Pipe Fittings
from Brazil, Japan, Korea, Taiwan, and Thailand, Inv. Nos. 731-TA-278-280 (Review) and 731-TA-347-348
(Review) USITC Pub. 3274 (Feb. 2000). For a further discussion of Chairman Koplan’s analytical framework, see
Iron Metal Construction Castings from India; Heavy Iron Construction Castings from Brazil; and Iron Construction
Castings from Brazil, Canada, and China, Inv. Nos. 303-TA-13 (Review); 701-TA-249 (Review); and 731-TA-262,
263, and 265 (Review) USITC Pub. 3247 (Oct. 1999) (Views of Commissioner Stephen Koplan Regarding
Cumulation).

%369 Fed. Reg. 24118 (May 3, 2004).

> The four factors generally considered by the Commission in assessing whether subject imports compete with
each other and with the domestic like product are: (1) the degree of fungibility between the imports from different
countries and between imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions; (2) the presence of sales or offers to sell in the same geographical
markets of imports from different countries and the domestic like product; (3) the existence of common or similar
channels of distribution for imports from different countries and the domestic like product; and (4) whether the
imports are simultaneously present in the market. See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50
(CIT 1989).

*® See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (CIT 1996); Wieland Werke, AG, 718 F. Supp. at
52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp.
673, 685 (CIT 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996). We note, however, that there have been investigations
where the Commission has found an insufficient overlap in competition and has declined to cumulate subject
imports. See, e.g., Live Cattle from Canada and Mexico, Inv. Nos. 701-TA-386 (Preliminary) and 731-TA-812-813
(Preliminary), USITC Pub. 3155 at 15 (Feb. 1999), aff’d sub nom, Ranchers-Cattleman Action L egal Foundation v.
United States, 74 F. Supp.2d 1353 (CIT 1999); Static Random Access Memory Semiconductors from the Republic
of Korea and Taiwan, Inv. Nos. 731-TA-761-762 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).
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nature of five-year reviews, we have examined not only the Commission’s traditional competition factors,
but also other significant conditions of competition that are likely to prevail if the orders are revoked and
the suspended investigation is terminated. The Commission has considered factors in addition to its
traditional competition factors in other contexts where cumulation is discretionary.*

B. Likelihood of No Discernible Adverse Impact

No respondent parties argued in prehearing briefs or at the Commission’s hearing that imports
from any subject country would be likely to have no discernible adverse impact, although Brazilian
producers and a Japanese industry association made such claims in posthearing comments.*” As noted
above, we generally consider the likely volume of subject imports and their impact within a reasonably
foreseeable time if the orders are revoked or investigations terminated. We note that the statute refers to
no “discernible” adverse impact, rather than to a “significant” adverse impact, which would be more
appropriate to the ultimate analysis of whether the industry is likely to be materially injured upon
revocation or termination. Because of this substantially lower threshold, the no discernible adverse
impact analysis was not intended to be equivalent in scope to an analysis of likely material injury.*®
Although we include here a substantial analysis of the likely impact of imports from each of the three
subject countries, we bear in mind that the threshold is whether the adverse impact will simply be
“discernible.”® Based on the record, we do not find that subject imports from any of the three subject
countries would be likely to have no discernible adverse impact on the domestic industry if the orders
were revoked and the suspended investigation were terminated.

1. Brazil

In the original investigations, subject imports from Brazil increased from 254,166 short tons in
1996 to 436,685 short tons in 1997 and 451,462 short tons in 1998, an increase of 77.6 percent from 1996
to 1998.% Subject imports from Brazil accounted for 0.4 percent of the U.S. market in 1996 and 0.6
percent in both 1997 and 1998.°* In the merchant market, the subject imports from Brazil accounted for
1.0 percent of the U.S. market in 1996, 1.5 percent in 1997, and 1.4 percent in 1998.%

After the antidumping and countervailing duty suspension agreements were in place on Brazil in
1999, imports from Brazil declined substantially. The quantity of subject imports from Brazil was 49,809

% See, e.q., Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission's determination not to
cumulate for purposes of threat analysis when pricing and volume trends among subject countries were not uniform
and import penetration was extremely low for most of the subject countries); Metallverken Nederland B.V. v. United
States, 728 F. Supp. 730, 741-42 (CIT 1989); Asociacion Colombiana de Exportadores de Flores v. United States,
704 F. Supp. 1068, 1072 (CIT 1988).

57 Japan Iron & Steel Federation’s (“JISF”) posthearing comments at 13-14, Brazilian Producers’ posthearing
comments at 12-13.

%8 See, e.g., Usinor Industeel, S.A. v. United States, __F. Supp. 2d, Slip Op. 03-118 (Ct. Int’| Trade 2001), aff’d
per curiam, 112 Fed. Appx. 59 (Fed. Cir. Nov. 8, 2004) (to require a greater effect than discernible adverse impact
“would defeat the purpose of cumulation, i.e., to guard against the ‘hammering’ effect of imports which, in isolation,
do not cause material injury.”)

%% We recognize that the length of analysis here renders the subsequent analysis of volume, price, and impact
somewhat repetitive.

0 USITC Pub. 3202 at Tables IV-2 and C-1.
61 1d. at Table C-1.
62 1d. at Table C-2.
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short tons in 1999, 158,565 short tons in 2000, 2,587 short tons in 2001, 383 short tons in 2002, 53 short
tons in 2003, and 2,978 short tons in 2004.% The record thus indicates that, while subject imports from
Brazil have been present in the U.S. market in appreciable quantities during the period of review, they
were present in far greater quantities prior to issuance of the suspension agreements and orders on subject
imports from Brazil.

Three Brazilian producers of subject merchandise responded to the Commission’s foreign
producer questionnaire in the original investigations, while four producers responded to the questionnaire
in these reviews.®* Reported hot-rolled steel capacity in Brazil increased from 10.0 million short tons in
1999 to 12.9 million short tons in 2003. Brazilian capacity data for 2004 are incomplete; however, the
available data suggests a further increase of Brazilian capacity in 2004.% Brazilian production of the
subject merchandise similarly increased from 9.6 million short tons in 1999 to 12.1 million short tons in
2003, while capacity utilization declined in that period from 96.5 percent in 1999 to 93.4 percent in 2003.
Incomplete data also indicates an increase in production in 2004.% Brazilian capacity is predicted to
increase notably in a reasonably foreseeable time.5’ ¢

Brazilian producers’ exports fluctuated over the review period between 400,000 short tons and
1.4 million short tons. Exports accounted for 11.6 percent of the producers’ total shipments in 1999, 8.8
percent in 2000, 4.2 percent in 2001, 7.7 percent in 2002, 11.4 percent in 2003, and 10.0 percent in 2004.

3 CR/PR at Table IV-1.

% CRat IV-11, PR at 1V-9; USITC Pub. 3202 at V1I-2. The three Brazilian producers identified in the original
investigations, which continue to be producers, are Companhia Siderargica Nacional (“CSN”), Companhia
Siderurgica Paulista (“COSIPA”), and Usinas Siderargicas de Minas Gerais S.A. (“USIMINAS”). In addition to
those three producers, Companhia Siderurgica de Tubarao (“CST”), which began production at a new hot-strip mill
in 2002, was identified as a Brazilian producer in these reviews. CR at IV-14, PR at IV-9.

% CR/PR at Table V-7 (INV-CC-049 (Apr. 12, 2005)). Regarding Brazilian capacity, one Brazilian producer
*** reported data for 2004 only through September of that year. Therefore, Brazilian production and capacity data
for 2004 are understated. *** reported capacity and production each were approximately *** short tons lower in
January to September 2004 than in full year 2003. Id. at n.1. Adding that *** short tons to the understated Brazilian
capacity of 11,974,375 short tons in 2004 (CR/PR at Table 1V-7), yields an increase in Brazilian capacity from 12.9
million short tons in 2003 to *** million short tons in 2004.

% Regarding Brazilian production, as noted above, *** reported data only through September 2004, resulting in
an understatement of both capacity and production for that year. *** reported production was approximately ***
short tons lower in January to September 2004 than in full year 2003. 1d. at n.1. Adding that *** short tons to the
understated Brazilian production of 11,866,791 short tons in 2004 (CR/PR at Table IV-7), yields an increase in
Brazilian production from 12.1 million short tons in 2003 to *** million short tons in 2004. Id.

%7 The parties disagree as to the appropriate “reasonably foreseeable time” that the Commission should consider
in evaluating likely material injury in this case. Domestic producer Nucor argues that the period can extend out 3 to
5 years, based on the existence of contract sales and extremely long-term capital investment decisions. Nucor
Posthearing Brief at Exhibit 12. By contrast, the steel purchaser respondents claim that the period should be
measured in “months, not years,” because hot-rolled steel is essentially a commaodity, sold in a fluid market, where
market adjustment terms are short.” Steel Consumers Posthearing Brief at 5. The Commission has traditionally
avoided specifying a precise period given that doing so could itself be somewhat speculative and could involve
arbitrary cutoffs. Nevertheless, in view of the nature of this industry and market, we have given significantly greater
weight to developments likely to occur in 2005 and 2006 than to those pertaining to later dates, although we cite
other information as appropriate.

% Press accounts indicate that CST plans to increase its production of hot-rolled coils by 15 percent in 2005, to
2.3 million tons, and that, with a planned addition of a furnace, CST will further increase its hot-rolled steel capacity,
at least by June 2008. CR at 1VV-14 nn. 10, 11, 12, PR at IV-9 nn.10, 11, 12. Projects by companies other than the
four current producers will expand Brazilian production of steel generally, including large increases to be realized as
early as 2006 and 2007. CR at IV-14-1V-15, PR at V-9, IV-12.
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Those exports reflect significantly higher percentages of Brazilian producers’ total open market
shipments, given that less than half of total shipments were to the open market.®® Hence, the Brazilian
producers have at least a moderate export orientation.

Brazilian producers contend that current customer relationships and product differences among
markets would limit their ability to shift sales to the U.S. market.”” However, the producers have
demonstrated over time an ability to compete in the United States at varying volume levels, to increase
production, and to shift large volumes relatively quickly between their home market and export markets,
and among export markets, including the U.S. market.”* Moreover, *** provides a ready outlet for ***
exports to the United States; *** report that, if the orders are revoked, *** will export Brazilian hot-rolled
steel coils to *** for use by *** in its U.S. production of downstream, cold-rolled and galvanized, steel
products.’ ***73

Capacity utilization in Brazil ranged between 100.7 percent and 89.4 percent over the period of
review, was 93.4 percent in 2003, and is estimated at just over 99 percent in 2004.” Hence, there has
been some excess capacity in Brazil over that period, notwithstanding respondents’ arguments as to fairly
high capacity utilization rates, including a likely rate in 2004 that is quite high.” We note that in the
period examined in the original investigations, Brazil’s capacity utilization was also greater than 90

% The Brazilian producers internally consumed a majority of their total shipments in each year of the period
considered in this review, ranging from a high of 61.7 percent in 2001 to a low of 51.9 percent in 2004. Exports
accounted for 28.9 percent of Brazilian producers’ open market shipments (i.e., total shipments less internal
consumption) in 1999, 21.7 percent in 2000, 11.0 percent in 2001, 19.3 percent in 2002, 25.1 percent in 2003, and
20.8 percent in 2004. CR/PR at Table IV-7.

" CR at 11-8-11-9, PR at 11-6-11-7; see also responses to Commission’s foreign producer questionnaire item 111-8
(***).

"M E.g., CR/PR at Table V-7 (broad fluctuations annually among export markets during the period considered in
these reviews: exports to the United States ranged from zero to 159,479 short tons, to the EU ranged from 78,230
short tons to 428,115 short tons, to China ranged from zero to 406,839 short tons, and to other Asian countries
ranged from *** short tons to 667,768 short tons); see also USITC Pub. 3202 at Table VII-1.

2 CR at D-13-D-16, D-23-D-24, PR at D-14, D-16, D-23-D-24. This arrangement would displace the current
one under which ***. While *** see CR at D-16, PR at D-16, we find that revocation of the orders would greatly
facilitate such a switch.

Other purchasers and importers also indicate likely increases in import volumes. Id. at D-13-D-23. For
instance, ***, a U.S. importer, reports that, if the orders were revoked and the suspended investigation terminated, it
“would begin talking with both suppliers and customers about pricing and quality needs for delivery of material from
Brazil, Japan, and Russia,” (id. at D-13), that it “would anticipate [its] volume increasing from Russia and Brazil if
the [revocation/termination] were to occur” (id. at D-16), and that revocation/termination would permit “geographic
movement of steel to logical trading partners, i.e.— Brazil to U.S. vs. to China.” 1d. at D-18.

" CRat 1-38, PR at 1-30. Moreover, *** reports that it can produce slabs or hot-rolled coil on the same
equipment, and *** indicate that they can switch production between hot-rolled and cold-rolled steel. CR at 1V/-15,
PR at 1\VV-12. Data on production of other products appear at CR/PR at Table 1V-8. Shifting production between
hot-rolled and cold-rolled steel products would also reflect the ability to shift between captive and open markets,
selling hot-rolled steel in the domestic and export merchant markets rather than internally consuming it to produce
the downstream, nonsubject cold-rolled product.

" CR/PR at Table IV-7. Capacity utilization for 2004 calculated on the basis of the derived production and
capacity totals for 2004, supra.

" For instance, unused Brazilian capacity totaled 847,958 short tons in 2003 and is estimated at 100,000 short
tons in 2004. CR/PR at Table IV-7 and id. n.1.
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percent, yet its exports to the United States increased substantially as Brazilian producers shifted exports
from other markets to the U.S. market.”

The attractiveness of the U.S. market relative to many of the alternative markets because of its
size, openness, and high prices would provide an incentive to shift to greater U.S. sales in the event of
revocation. U.S. importers and service centers have shown themselves to be ready, willing, and able to
source foreign steel, and in relatively short order. Home market prices for hot-rolled band were higher in
the United States than in any of the subject countries or the world’s other major home markets in 2004."
While in early 2005 the gap in price has narrowed between the U.S. market and some other markets, such
as the EU and Japan, the gap appears significant in comparison with other important world markets.™

During the original investigations, subject imports from Brazil undersold the domestic like
product in 36 of 58 quarterly comparisons.” During the period examined in these reviews, subject
imports from Brazil undersold the domestic like product in 7 of 30 quarterly comparisons.?’ Reduced
underselling with antidumping or countervailing duty orders, or suspension agreements, in place is not
unexpected.

In summary, subject imports from Brazil are currently present in the U.S. market in appreciable
guantities and were present in far greater quantities prior to issuance of the suspension agreements,
subsequently replaced with orders, on subject imports from Brazil. Capacity and production of subject
producers in Brazil have increased since the original investigations and will likely increase further in a
reasonably foreseeable time. Notwithstanding high capacity utilization, there has been some excess
capacity in Brazil over the review period. Moreover, a substantial share of the Brazilian producers’ open
market sales are exports, and the producers have demonstrated an ability to shift shipment volumes
quickly between captive and merchant markets, their home market and export markets and among export
markets, including the U.S. market. The relative attractiveness of the U.S. market would provide an
impetus for such a shift. A Brazilian producer intends to export hot-rolled steel to *** if the orders are
revoked.

Hot-rolled steel from Brazil is subject to antidumping duties in Canada, ranging from 4.81
percent to 26.3 percent, and to an antidumping duty suspension agreement in Argentina.®* Moreover, as
addressed more fully below, we find that imports from Brazil are good substitutes for the domestic like
product, and that price is an important consideration in purchasing decisions.

In light of these factors, we do not find it likely that subject imports from Brazil will have no
discernible adverse impact on the domestic industry if the antidumping and countervailing duty orders
were revoked.

2. Japan
In the original investigations, the quantity of subject imports from Japan increased from 240,976

short tons in 1996 to 548,822 short tons in 1997, and then increased to 2.7 million short tons in 1998, an
increase of 1,014 percent in 1998 compared with 1996.%2 Subject imports from Japan accounted for 0.4

76 USITC Pub. 3202 at Table VII-1.

" CR/PR at Table IV-13.

® CR/PR at Table 1V-13; World Steel Dynamics, Global Steel Alert #26 (March 23, 2005) at 46.
" USITC Pub. 3202 at V-15.

8 CR/PR at Tables V-1-V-6; CR at V-23, PR at V-15.

81 CRat IV-17, PR at IV-13-1V-14.

82 USITC Pub. 3202 at Tables IV-2 and C-1.
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percent of the U.S. market in 1996, 0.8 percent in 1997, and 3.6 percent in 1998.% In the merchant
market, the subject imports from Japan accounted for 0.9 percent of the U.S. market in 1996, 1.9 percent
in 1997, and 8.1 percent in 1998.8

After the antidumping duty order was in place on Japan in 1999, imports from Japan declined
substantially. The volume of subject imports from Japan was 61,798 short tons in 1999, 17,109 short tons
in 2000, 6,872 short tons in 2001, 6,372 short tons in 2002, 10,838 short tons in 2003, and 16,086 short
tons in 2004.%

Since the original investigations, former producers Kawasaki Steel and NKK Corporation merged
to form JFE Steel.®® JFE, which reportedly accounted for about *** percent of production of the subject
merchandise in Japan in 2003,¥ is the only Japanese producer that responded to the Commission’s foreign
producer’s questionnaire in these reviews. The five known non-responding Japanese producers of hot-
rolled steel are Kobe Steel, Nippon Steel, Nisshin Steel, Sumitomo Metal Industries, and Tokyo Steel
Manufacturing.®

JFE reported that its capacity increased from *** short tons in 1999 to *** short tons in 2004,
that its production increased from *** short tons in 1999 to *** short tons in 2004, and its capacity
utilization increased from *** percent in 1999 to *** percent in 2004.%° Publicly available information
regarding the industry as a whole indicates that Japanese production of hot-rolled flat products increased
from 56.6 million short tons in 1999 to 71.1 million short tons in 2003, an increase of more than 25
percent.*

There are no comparable public figures regarding the capacity of the Japanese hot-rolled steel
industry, which makes determining unused capacity in Japan more difficult. In the absence of direct
information from Japanese producers, we have used a capacity utilization figure of 90.0 percent, which
was the highest utilization rate reported by the Japanese industry during the original investigations.*
Based on this utilization rate, Japanese hot-rolled capacity increased from 53.8 million short tons in 1998
to an estimated 79.0 million short tons in 2003, with approximately 7.9 million tons of excess capacity.*?

8 |d. at Table C-1.
8 1d. at Table C-2.
& CR/PR at Table IV-1.

8 CRat IV-17, PR at I\V-14. Short of mergers, there have been significant formal cooperation and agreements
for mutual support among the other Japanese hot-rolled steel producers. CR at IV-21, PR at IV-16-1V-17.

8 CR at IV-17, PR at I\V-14. JFE’s reported production (CR at Table 1V-10) would account for *** percent of
total Japanese 2003 production as reported by the International Iron and Steel Institute (CR/PR at Table 1V-9).

8 CR at IV-17 n.18, 1V-19, PR at IV-14 n.18, 1\V-15.
8 CR/PR at Table IV-9.
% CR/PR at Table IV-18 (data from International Iron and Steel Institute).

L USITC Pub. 3202 at V11-2. Such a rate was from 1997 and preceded the onset of the Asian financial crisis in
1998. Thus it takes into account the fact that current global conditions are much improved from the time of the Asian
financial crisis. In the absence of data from the other Japanese producers themselves, we are not prepared to assume
that the entire Japanese industry was operating at the *** percent rate reported for 2004 by JFE.

% Assuming that Japanese production grew in 2004 by the average amount by which it grew from 1999 to 2003,
2004 capacity and excess capacity would be even higher.
More recent public information regarding unused capacity in Japan indicates that Tokyo Steel
Manufacturing’s production of 3.7 million short tons of all finished steel during its 2003-2004 fiscal year was well
below its capacity of 4.6 million short tons. CR at IVV-19, PR at I1V-15.
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While JFE reports no plans for significantly expanding its hot-rolled capacity,” the rest of the
Japanese industry did not respond to the Commission’s request for information on future capacity
changes. Accordingly, the Commission has relied on other information, including press and government
accounts, that pertain to both hot-rolled and raw steel production. These accounts indicate continued
significant expansion of Japanese steel production. Sumitomo reportedly increased its blast furnace
capacity at Kashima by 1.1 million short tons in September 2004,* and will shift its hot- and cold-rolling
operations there from Wakayama by the end of 2005. Nippon increased its blast furnace capacity by
completing or restarting the two largest blast furnaces in the world, one at the Kimitsu works in May
2003, and the other at the Oita works in May 2004.%

Japanese producers are also able to shift production from nonsubject to subject merchandise. JFE
reports that ***.%" In the original investigations, “[a]ll of the Japanese mills reported producing other
merchandise, primarily cold-rolled, pipe, galvanized, or stainless products, on the same equipment used to
producer certain hot-rolled steel products.”®

JFE also reports that nearly *** percent of its total shipments in 2004 were exports.* For the
Japanese industry as a whole, Japanese government data show exports representing approximately 20
percent of Japanese production in 2002 and 2003.® This represents a substantial increase from an
average of under 10 percent during the period examined in the original investigations.™™ In 1998, during
the original investigations, Japanese producers’ exports to the United States were sizeable when their hot-
rolled steel exports were only 11.2 percent of their shipments.’®? *** shows an ability to quickly make
significant shifts of hot-rolled steel volume among export markets over the period considered in these
reviews.'®® Japanese industry data, regarding the hot-rolled industry as a whole, indicate an ability to shift
exports among countries, e.qg., by its reduced exports to the United States following issuance of the order,
variable export volumes to the United States during this review period, and an increasing concentration of
Japan’s exports in Asian markets, including abrupt changes in the volume shipped to China.’** % JFE

% CR at IV-25, PR at I\V-18.
% CR at IV-19, PR at I\V-15.

% CRat IV-20, PR at IV-16. Sumitomo’s hot-rolled capacity will be temporarily reduced during this transition,
and other producers have agreed to supply Sumitomo with hot-rolled steel in the interim. CR at 1\VV-21, PR at I1V-16.

% CRat IV-19, PR at IV-15. Increased Japanese production data from the Steel Statistical Yearbook, supra,
presumably reflects production after May 2003 at Kimitsu, but, because it includes data only through 2003, would
not include the full-year production of either the Kimitsu or Oita furnaces. Kobe Steel is scheduled to remove one
blast furnace from operation for relining until March 2007, but in the process will increase that furnace’s volume
from 4,550 cubic meters to 5,400 cubic meters. CR at IV-18-1V-19, PR at IV-14-1V-15. We view Japan’s crude
steel capacity as relevant to its hot-rolled steel capacity in the absence of data specific to total hot-rolled steel
capacity in Japan.

% CR at IV-25, PR at I\V-18. This indicates that JFE ***, thus tempering JFE’s general assertion that it ***. As
already noted, the relative attractiveness of the U.S. market would provide an incentive to shift production in the
event of revocation.

% USITC Pub. 3202 at VII-4.

% CR/PR at Table IV-10.

100 japanese Ministry of Finance data, cited in ISG Prehearing Brief at Exhibit 5; CR/PR at Table 1V-9.
101 YSITC Pub. 3202 at Table VII-2.

102 USITC Pub. 3202 at Table VII-2.

103 CR/PR at Table I1V-10.

104 CR/PR at Tables 1V-21-1V-22. In 2004, 90.1 percent of Japanese hot-rolled steel exports were to Asian
(continued...)
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contends that ***.2% However, as discussed more fully infra, recent demand growth in the Chinese
market has weakened and Japan’s exports to China have declined in the most recent 12-month period.
The relative attractiveness of the U.S. market would provide an incentive to shift exports to the United
States in the event of revocation.

Hot-rolled steel from Japan is currently subject to an antidumping duty finding in Thailand, with
a margin of 36.25 percent.*’

The Japanese product undersold the domestic like product in 23 of 62 quarterly comparisons in
the original investigations; however, the Commission noted that instances of underselling by the Japanese
merchandise were more frequent toward the end of the period, in 1998, and there were fewer instances
early in the period. The Japanese merchandise undersold the domestic like product in 2 of 4 quarterly
comparisons in these reviews.'®

In summary, subject imports from Japan are currently present in the U.S. market in appreciable
guantities and were present in far greater quantities prior to issuance of the antidumping duty order. The
record also indicates that there have been large increases in the capacity and production of subject
producers in Japan since the original investigations, that capacity likely will increase further in a
reasonably foreseeable time, that there is excess capacity in Japan, and that Japanese producers would be
able to increase production of subject merchandise by shifting production from nonsubject to subject
merchandise. Moreover, a substantial share of the Japanese producers’ sales are exports, much larger
than in the original investigations, and the producers are able to shift shipment volumes quickly between
their home market and export markets and among export markets, including the U.S. market. Moreover,
the relative attractiveness of the U.S. market would provide an incentive to shift exports to the United
States in the event of revocation.

Moreover, we find that imports from Japan are good substitutes for the domestic like product,
and that price is an important consideration in purchasing decisions.

In light of these factors, we do not find it likely that subject imports from Japan will have no
discernible adverse impact on the domestic industry if the antidumping duty order were revoked.

3. Russia

The quantity of subject imports from Russia surged during the period considered in the original
investigations from 847,764 short tons in 1996 to 3.8 million short tons in 1998.1* The volume of subject
imports from Russia declined significantly following implementation of the suspension agreement, from
3.8 million short tons in 1998 to 14,612 short tons in 1999, then increased unevenly thereafter before

104 (.. .continued)

countries, excluding China, compared with 81.9 percent in 1999. Exports to China had increased to 4.1 percent of
Japan’s exports in 2004 compared with 2.5 percent in 1999. CR at IVV-22, PR at IVV-17. Japanese hot- rolled steel
exports to China then declined significantly during the period April 2004 to February 2005, decreasing by one-half
compared to the same immediately prior period. During the same time, imports into Japan of hot-rolled steel from
China increased markedly. See “China Makes Inroads in Japanese Flat-Roll Import Market, Logs 71% Gain,”
AMM, Apr. 6, 2005.

105 japanese Ministry of Finance data show significant year-to-year fluctuations in exports to particular markets.
For example, Japanese exports to Korea increased by over 2 million tons from 1998 to 1999. ISG Prehearing Brief
at Exhibit 5.

106 CR at IV-26, PR at IV-18.

07 CR at IV-22, PR at IV-17.

108 USITC Pub. 3202 at VV-15; CR/PR at Table V-3; and CR at V-23, PR at V-15.
109 YSITC Pub. 3202 at Table IV-2.
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spiking to 904,101 short tons in 2004.*° Respondents Severstal, NLMK, and MMK reportedly account
for nearly all Russian production of subject merchandise.*** The Russian producers’ capacity has
increased from 20.9 million short tons in 1999 to 22.8 million short tons in 2004. Their production has
increased from 16.1 million short tons in 1999 to 20.3 million short tons in 2004. Capacity utilization has
increased from 77.4 percent in 1999 to 89.0 percent in 2004, which nonetheless leaves unused capacity of
2.5 million short tons.**> While the Russian producers’ exports as a share of total shipments decreased
from 38.5 percent in 1999 to 30.8 percent in 2004, the 2004 export volume was nonetheless substantial, at
6.2 million short tons.*®

The Russian producers report no plans to increase capacity.”* The Russian producers report that
they use the same equipment used to produce subject merchandise to produce certain nonsubject articles
(e.q., nonsubject carbon and alloy cut-to-length plate, and cold-rolled steel), and at least one producer
indicates that it can shift between certain subject and nonsubject products.*

As noted, of Russian producers’ total shipments in 2004, 30.8 percent were exported.® The
Russian producers’ data indicate that they are able quickly to shift among export markets.**” Witnesses
on behalf of the Russian producers stated that it is a normal pattern for Russian producers to shift exports
to markets where they can obtain a more favorable price, and that the shift of exports to the United States
in 2004 was in response to such price considerations.'*® This situation appears to have continued in 2005;
licenses for hot-rolled steel from Russia covered 101,184 metric tons in March 2005, 26.5 percent of total
licenses issued in that month.'*® The relative attractiveness of the U.S. market owing to higher prices,
therefore, would provide an impetus for Russian producers to shift exports to the U.S. market.

10 CR/PR at Table IV-1.
11 CR at IV-26, PR at IV-19.

112 CR/PR at Table IV-11. The Russian producers argue that the available capacity reported in their
questionnaire responses was the result of product mix changes and that they could not actually increase production
above existing levels. Hearing Transcript at 305-307. We note that the Commission’s questionnaires define
capacity as follows: “The level of production that your establishment(s) could reasonably have expected to attain
during the specified periods. Assume normal operating conditions (i.e., using equipment and machinery in place and
ready to operate; normal operating levels (hours per week/weeks per year) and time for downtime, maintenance,
repair, and cleanup; and a typical or representative product mix).” Thus, the Russian producers presumably reported
as capacity the amount of hot-rolled steel that they could reasonably produce with their productive assets. In any
event, we find that the Russian producers have the ability to substantially increase production, whether or not it
could be increased to the full amount of capacity they reported.

113 CR/PR at Table IV-11.

114 \We note that CRU Group forecasts a 14 percent increase in Russian hot-rolled steel production between 2004
and 2009, and a 19 percent increase in Russia’s domestic hot-rolled steel consumption in that time frame. CR at IV-
29, PR at 1V-19 (citing materials in Russian Respondents Posthearing Brief at Exhibit 1). The Russian home market
accounted for 69.2 percent of total Russian hot-rolled steel shipments in 2004 and exports accounted for 30.8 percent
(CR/PR at Table IV-11), indicating that the increased capacity will permit expansion of both domestic and export
shipments.

15 CR at 1V-29-1V-30, PR at IV-19. *** indicates that it would switch sales markets before switching
production. Id.

18 CR/PR at Table IV-11.
" CR/PR at Table IV-11.
118 Hearing Transcript at 319-320; see also id. at 313-314. This testimony flatly contradicted the assertion in the

Russian Respondents Prehearing Brief that long-term contracts make it difficult for the producers to shift product
from other export markets to the United States. See Russian Respondents Prehearing Brief at 64-66.

19 CR at IV-5 n.4, PR at IV-3-1V-4 n.4.
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Hot-rolled steel products from Russia are subject to a quota in the EU and antidumping duty
orders in Argentina, Colombia, Egypt, Mexico, Peru, Thailand, and Venezuela.**

During the original investigations, subject imports from Russia undersold the domestic like
product in 63 of 72 quarterly comparisons, and during the period examined in these reviews, subject
imports from Russia undersold the domestic like product in 42 of 78 quarterly comparisons, most notably
in 2004 when import volume increased substantially.**

In summary, subject imports from Russia have been present in the U.S. market in appreciable
guantities since issuance of the suspension agreement, increased steeply in 2004, and were present in even
far greater quantities prior to issuance of the agreement. The record also indicates that the capacity and
production of subject producers in Russia have increased since the original investigations, that there is
excess capacity in Russia, and that one Russian producer would be able to increase production of subject
merchandise to some extent by shifting production from nonsubject to subject merchandise. Moreover, a
substantial share of the Russian producers’ sales are exports, and the producers are able to shift shipment
volumes quickly between their home market and export markets and among export markets, including the
U.S. market, as demonstrated in 2004. The relative attractiveness of the U.S. market would provide an
impetus for such a shift. Also, there exist significant barriers to Russian hot-rolled steel exports in several
other markets.

Moreover, we find that imports from Russia are good substitutes for the domestic like product,
that price is an important consideration in purchasing decisions, and that there was significant
underselling in the original investigations and in these reviews, indicating that subject imports from
Russia would likely be sold at prices likely to adversely affect domestic prices to a noticeable degree if
the suspended investigation were terminated.

In light of these factors, we do not find that subject imports from Russia will have no discernible
adverse impact on the domestic industry if the suspended investigation were terminated.

C. Likelihood of a Reasonable Overlap of Competition

Below we examine the four factors the Commission customarily considers in determining
whether there will be a likely reasonable overlap of competition. We find a likely reasonable overlap of
competition among subject imports from all sources and between these imports and the domestic like
product if the orders were revoked and the suspended investigation terminated.

In the original investigations, the Commission cumulated subject imports from the three subject
countries.*” The Commission found that subject imports from all three subject countries were fungible
with both the domestic like product and with each other. This finding relied on market participants’
reports that hot-rolled steel from the various sources was interchangeable. It also relied on the fact that,
although some quality and product differences limited the Russian product’s suitability for certain end
uses, significant portions of the subject imports from all three countries and the domestic like product
were fairly standardized, commodity grade products, generally manufactured to industry standards and
suitable for a wide range of applications. Also, there was significant overlap within ASTM grades in the
same thicknesses, and substantial portions of domestic and subject merchandise were sold without
additional processing.'?

120 CR at IV-31-1V-32, PR at IV-23.
121 YSITC Pub. 3202 at VV-15; CR/PR at Tables V-1-V-6; and CR at VV-23, PR at V-15.

122 Certain Hot-Rolled Steel Products from Japan, Inv. Nos. 731-TA-807 (Final), USITC Pub. 3202 (June 1999)
at 6-9.

123 1, at 8-9.
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The Commission found geographic overlap based on sales of the domestic like product and
subject imports from all three subject countries throughout the United States, the presence of subject
imports from each of the three countries to some degree in each of the four geographic regions during the
period examined, and, notwithstanding varying concentrations by country among the regions, entry of a
majority of imports from both Japan and Russia, and more than 40 percent of imports from Brazil, in the
Gulf Coast region, which the Commission found more than sufficient to support a finding of geographic
overlap.’ It also found simultaneous presence in the market in that subject imports from each country
were present in all months of the period examined.'?

Finding the subject imports and domestic like product were generally sold in the same channels
of distribution, the Commission noted in the original investigations that the domestic producers and
subject importers sell hot-rolled steel to distributors, processors, or service centers, manufacturers of
tubular products and other end users, although domestic producers also internally transfer significant
amounts to make downstream products.*?

1. Fungibility

As previously discussed, the Commission found this factor satisfied in the original investigations.
In these reviews, a majority of U.S. producers, importers, and purchasers reported that U.S.-produced hot-
rolled steel products are always or frequently interchangeable with imports from each of the subject
countries. For each possible subject country combination, a majority of U.S. producers and purchasers
reported that imports from the subject countries were always or frequently interchangeable. A majority of
importers similarly reported for the subject country combinations that imports from the subject countries
were always or frequently interchangeable, except with respect to the comparison of the merchandise
from Brazil and Russia, in which case all importers reported the merchandise was always (two importers),
frequently (one importer), or sometimes (three importers) interchangeable.*?’

Most notably, the quality of the Russian product, which the Commission found to be fungible in
the original investigations with other subject imports and the domestic like product, appears to have
improved since the original investigations. Whereas in the original investigations purchasers indicated
some quality problems with the Russian product, in these reviews more than 70 percent of purchasers
reported that the Russian product was comparable or superior to the domestic product in meeting industry
standards.'®

2. Geographic Overlap
The Commission also found this factor satisfied in the original investigations. During the period

examined in these reviews, four responding U.S. producers and six responding importers that sell subject
merchandise from each subject country reported selling their product nationwide. The record also

124 1d. at 7-8 n.29.
125 |d, at 7 n. 27 and Table IV-6.
126 1d. at 7 & 7 n.28.

12T CR/PR at Table I1-7. See also CR/PR at Table 11-6 (purchasers reported significant comparability between
and among imports from each subject country and U.S. product).

128 See CR/PR at Table 11-6; compare USITC Pub. 3202 at I1-11and Table 11-6 with CR/PR at Tables I1-4 and I1-
6.
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indicates substantial overlap among the U.S. product and subject imports in both the broader and more
specific geographic areas on which information was gathered.'?

3. Channels of Distribution

As discussed above, in the original investigations the Commission found that channels of
distribution overlapped among the domestic like product and subject imports. The record indicates that
significant shares of the domestic like product and subject imports from each of the subject countries were
sold to distributors/service centers.”® There is also significant overlap on sales to tubular products
manufacturers and other end users, at least through 2001. A significant share of the domestic and
Japanese product was also sold to other end users.**

4, Simultaneous Presence in Market

The Commission found this criterion satisfied in the original investigations. Subject imports from
each of the three subject countries have been present during each year of the period of review. In 2004,
subject imports from Brazil were present in 8 months, those from Japan in 12 months, and those from
Russia in 10 months.**

5. Conclusion

Information in the record thus indicates that subject imports from all subject sources are and are
likely to be fungible with each other and with the domestic like product. The record indicates significant
current geographic overlap and likely overlap. Subject imports from all subject sources have been
simultaneously present in the U.S. market to varying degrees throughout the period of review.

Notwithstanding certain data limitations in these reviews,'® there is, as in the original
investigations, substantial presence by the domestically-produced product and subject imports from each
subject country in the distributor/service center channel of distribution; there is also significant overlap in
the tubular manufacturer and other end users channel.

Consequently, the conclusions the Commission reached in the original investigations concerning
reasonable overlap of competition are also applicable to the issue of likely overlap of competition in these
five year reviews. Accordingly, with respect to subject imports from each country, we find that there is a
likely overlap of competition with the domestic like product and with the other subject imports.

We do not find any likely differences in the conditions of competition relevant to the merchandise
from Brazil, Japan, and Russia, and the parties identify none, that would warrant our declining to exercise
our discretion to cumulate. For these reasons, we exercise our discretion to cumulate subject imports
from Brazil, Japan, and Russia.

129 CR/PR at Table 11-2.
130 CR/PR at Table I1-1.
131 |d

132 CR/PR at Table I1V-5.
133

2004.

E.qg., Brazil information on channels of distribution (CR/PR at Table 11-1) was not provided for 2003 and
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V. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
THE COUNTERVAILING DUTY ORDER AND ANTIDUMPING DUTY ORDERS ARE
REVOKED AND THE SUSPENDED INVESTIGATION IS TERMINATED

A. Legal Standard In A Five-Year Review

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping or countervailing duty order or terminate a suspended investigation unless: (1) it makes a
determination that dumping is likely to continue or recur, and (2) the Commission makes a determination
that revocation of the antidumping order “would be likely to lead to continuation or recurrence of material
injury within a reasonably foreseeable time.”*** The SAA states that “under the likelihood standard, the
Commission will engage in a counter-factual analysis; it must decide the likely impact in the reasonably
foreseeable future of an important change in the status quo — the revocation or termination of a
proceeding and the elimination of its restraining effects on volumes and prices of imports.”*** Thus, the
likelihood standard is prospective in nature.*®

The U.S. Court of International Trade has found that “likely,” as used in the sunset review
provisions of the Act, means “probable,” and the Commission applies that standard in five-year
reviews, 3" 138

The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over a longer period of time.”*® According to

13419 U.S.C. § 1675a(a).

1% SAA, H.R. Rep. No. 103-316, vol. |, at 883-84 (1994). The SAA states that “[t]he likelihood of injury
standard applies regardless of the nature of the Commission’s original determination (material injury, threat of
material injury, or material retardation of an industry). Likewise, the standard applies to suspended investigations
that were never completed.” Id. at 883.

1% While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

137 See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’l Trade 2003) (“‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”); Nippon Steel Corp. v. United States,
Slip Op. 02-153 at 7-8 (Ct. Int’l Trade Dec. 24, 2002) (same); Usinor Industeel, S.A. v. United States, Slip Op. 02-
152 at 4 n.3 & 5-6 n.6 (Ct. Int’l Trade Dec. 20, 2002) (“more likely than not” standard is “consistent with the court’s
opinion”; “the court has not interpreted ‘likely” to imply any particular degree of ‘certainty’”); Indorama Chemicals
(Thailand) Ltd. v. United States, Slip Op. 02-105 at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on a
likelihood of continuation or recurrence of injury, not a certainty”); Usinor v. United States, Slip Op. 02-70 at 43-44
(Ct. Int’l Trade July 19, 2002) (““likely’ is tantamount to ‘probable,” not merely “possible’”).

138 Commissioner Hillman interprets the statute as setting out a standard of whether it is “more likely than not”
that material injury would continue or recur upon revocation. She assumes that this is the type of meaning of
“probable” that the Court intended when the Court concluded that “likely” means “probable.” See Separate Views
of Vice Chairman Jennifer A. Hillman Regarding the Interpretation of the Term “Likely”, in Certain Carbon Steel
Products from Australia, Belgium, Brazil, Canada, Finland, France, Germany, Japan, Korea, Mexico, the
Netherlands, Poland, Romania, Spain, Sweden, Taiwan, and the United Kingdom (Views on Remand), Invs. Nos.
AA1921-197 (Review), 701-TA-231, 319-320, 322, 325-328, 340, 342, and 348-350 (Review), and 731-TA-573-
576, 578, 582-587, 604, 607-608, 612, and 614-618 (Review) (Remand), USITC Pub. 3526 (July 2002) at 30-31.

13919 U.S.C. § 1675a(a)(5).
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the SAA, a “‘reasonably foreseeable time’ will vary from case-to-case, but normally will exceed the
‘imminent’” timeframe applicable in a threat of injury analysis [in antidumping investigations].”*4° 241

Although the standard in a five-year review is not the same as the standard applied in an original
antidumping investigation, it contains some of the same fundamental elements. The statute provides that
the Commission is to “consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”** It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order or the suspension agreement under review, whether the
industry is vulnerable to material injury if the orders are revoked or the suspension agreement is
terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C. §
1675(a)(4).**

In evaluating the likely volume of imports of subject merchandise if an order is revoked or a
suspended investigation is terminated, the Commission is directed to consider whether the likely volume
of imports would be significant either in absolute terms or relative to production or consumption in the
United States.'* In doing so, the Commission must consider “all relevant economic factors,” including
four enumerated factors: (1) any likely increase in production capacity or existing unused production
capacity in the exporting country; (2) existing inventories of the subject merchandise, or likely increases
in inventories; (3) the existence of barriers to the importation of the subject merchandise into countries
other than the United States; and (4) the potential for product shifting if production facilities in the
foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.**®

In evaluating the likely price effects of subject imports if an order is revoked or a suspended
investigation is terminated, the Commission is directed to consider whether there is likely to be significant
underselling by the subject imports as compared to domestic like products and whether the subject

149 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

11 1n analyzing what constitutes a reasonably foreseeable time, Chairman Koplan examines all the current and
likely conditions of competition in the relevant industry. He defines “reasonably foreseeable time” as the length of
time it is likely to take for the market to adjust to a revocation or termination. In making this assessment, he
considers all factors that may accelerate or delay the market adjustment process including any lags in response by
foreign producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting;
the need to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselves in the longer term. In other words, this analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeks to avoid unwarranted speculation that may
occur in predicting events into the more distant future.

14219 U.S.C. § 1675a(a)(1).

14319 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination. 19 U.S.C. § 1675a(a)(5). While the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

1419 U.S.C. § 1675a(a)(2).
14519 U.S.C. § 1675a(a)(2)(A-D).
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imports are likely to enter the United States at prices that otherwise would have a significant depressing
or suppressing effect on the price of domestic like products.

In evaluating the likely impact of imports of subject merchandise if an order is revoked or a
suspended investigation is terminated, the Commission is directed to consider all relevant economic
factors that are likely to have a bearing on the state of the industry in the United States, including but not
limited to: (1) likely declines in output, sales, market share, profits, productivity, return on investments,
and utilization of capacity; (2) likely negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.**’ All relevant economic factors are to be considered
within the context of the business cycle and the conditions of competition that are distinctive to the
industry.®® As instructed by the statute, we have considered the extent to which any improvement in the
state of the domestic industry is related to the orders at issue and whether the industry is vulnerable to
material injury if the orders are revoked.**

B. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry, the statute directs
the Commission to consider all relevant economic factors “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”**® The following conditions of
competition in the hot-rolled steel market are relevant to our determination.

14619 U.S.C. § 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

14719 U.S.C. § 1675a(a)(4).

14819 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the
magnitude of the margin of dumping” in making its determination in a five-year review. 19 U.S.C. § 1675a(a)(6).
The statute defines the “magnitude of the margin of dumping” to be used by the Commission in five-year reviews as
“the dumping margin or margins determined by the administering authority under section 1675a(c)(3) of this title.”
19 U.S.C. § 1677(35)(C)(iv). See also SAA at 887. In its final results of expedited sunset reviews, Commerce
determined that revocation of the antidumping order with respect to Brazil would likely lead to weighted-average
dumping margins of 41.27 percent for CSN, 43.40 percent for USIMINAS/COSIPA, and 42.12 percent for all
others. With respect to the countervailing duty order on Brazil, it determined likely countervailing duty margins of
6.35 percent for CSN, 9.67 percent for USIMINAS/COSIPA, and 7.81 percent for all others. Commerce determined
that revocation of the antidumping order with respect to Japan would likely lead to weighted-average dumping
margins of 18.37 percent for Nippon, 17.70 percent for NKK, 40.26 percent for Kawasaki Steel, and 22.92 percent
for all others. Commerce determined that termination of the suspended antidumping duty investigation with respect
to Russia would likely lead to dumping at weighted-average margins of 73.59 percent for JSC Severstal, and 184.56
percent Russia-wide. CR at I-17-1-18, PR at I-14.

%% The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

15019 U.S.C. § 1675a(a)(4).
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1. U.S. Market Supply

The U.S. market is supplied by domestic producers, subject country producers, and producers in
nonsubject countries. During the period of review, U.S. production accounted for approximately 90 to 96
percent of the market, with most of the remainder supplied by nonsubject countries.™*

After the subject orders and suspension agreements took effect in 1999, imports of hot-rolled
steel from nonsubject countries began to increase their presence in the U.S. market, leading to further
investigations. Countervailing duty orders on hot-rolled steel products from Argentina, India, Indonesia,
South Africa, and Thailand, and antidumping duty orders on hot-rolled steel products from Argentina,
China, India, Indonesia, Kazakhstan, the Netherlands, Romania, South Africa, Taiwan, Thailand, and
Ukraine, were issued in late 2001 and are still in effect.®? Also, as part of the global safeguard
proceedings involving steel products, the President, by proclamation on March 5, 2002, imposed
temporary import relief, effective March 20, 2002, on flat-rolled steel products, including hot-rolled steel
products, consisting of an additional tariff of 30 percent ad valorem in the first year of relief, 24 percent in
the second year, and 18 percent in the third year. The relief was terminated by the President on December
4,2003."%®

The domestic industry consists of both integrated producers and nonintegrated, or “minimill,”
producers. The integrated producers generally use a basic oxygen furnace (BOF) method of production,
which uses molten steel as the primary input material, and generally also own facilities for production of
downstream articles made from the hot-rolled steel and, thus, captively consume a significant portion of
their hot-rolled steel production. Minimills use electric arc furnaces (EAF), which use scrap steel as the
primary input material.***

Several changes in the composition of the domestic industry have occurred since the original
investigations as a result of bankruptcies, consolidations and reorganizations. AK Steel acquired Armco
Incorporated in 1999. ISG acquired four companies out of bankruptcy: LTV and Acme Metals in 2002,
Bethlehem Steel in 2003, and Weirton Steel in 2004. U.S. Steel acquired National Steel out of
bankruptcy in 2003, and Nucor acquired Trico Steel out of bankruptcy in 2002. Nucor also acquired the
former Corus mill in Tuscaloosa, Alabama in 2004."° Foreign entities have also acquired interests in
U.S. producers.**®

The Pension Benefit Guarantee Corporation (PBGC) assumed the pension obligations of several
steel producers in the course of their Chapter 11 bankruptcy proceedings.” With pension obligations
removed, the cost structures of several of the companies improved dramatically. For instance, pension
liabilities of Bethlehem and LTV were removed before 1SG acquired them, as were those of National
Steel before it was acquired by U.S. Steel.™®® As a result of the reorganization and consolidations,
eighteen mills now account for nearly all domestic production of hot-rolled steel, whereas 24 firms
accounted for 95 percent of production at the time of the original investigations.*

151 CR/PR at Table C-1.

%2 CR at 1-9-1-10, PR at I-8.

153 CR at I-12-1-14, PR at I-10-1-11.

1% CR at 1-24-1-27, PR at 1-19-1-21. USITC Pub. 3202 at 11.

155 CR at 1-34-1-35, PR at 1-27.

1% CR at I-35, PR at 1-27.

137 CR at 1-30, see also id. at nn. 93, 94, PR at 1-23, see also id. at nn. 93, 94.
%8 CRat 1-32, PR at 1-23.

19 CR at 1-29, PR at I-22. The industry has experienced a net increase in capacity compared with the original
(continued...)

27



The restructuring and consolidations substantially altered the industry’s ownership and
management circumstances, removed a significant portion of the industry’s pension/legacy costs, reduced
its labor costs, and permitted greater efficiencies. However, the industry’s restructuring between late
1999 and mid-2003'%° did not prevent the industry’s continued poor performance in 2003 due to rising
raw material costs, static demand, and other factors.’®* The industry’s greatly improved performance in
2004, by contrast, resulted mainly from highly favorable market conditions, including unprecedented
increases in global demand, tight global supply, and sharply rising prices, despite continued raw material
price increases. However, for the reasonably foreseeable future, global supply is projected to outpace
demand, prices to moderate, and costs to continue to be high, as explained below.

The cost of raw materials, such as energy, scrap steel, pig iron, coal, and coke, as noted, increased
over the review period, particularly in 2003 and 2004. Factors market participants identify as affecting
cost increases are strong demand for raw materials in China, global steel production consolidation, and a
tight supply in freight markets.'®? Several producers report that they recently have included provisions for
surcharges in their sales contracts to cover changes in raw material prices.'®

2. U.S. Demand

Demand for hot-rolled steel depends on demand in certain downstream industries, such as
automotive, construction, cold rolled steel, and pipe and tube, all of which in turn are tied to some extent
to overall economic activity.*® Principal among these is cold-rolled steel production, largely by the
domestic producers of hot-rolled steel and their affiliates, which captively consumed approximately three-

159 (.. .continued)

investigations. Capacity increased from 73.5 million short tons in 1998, the end of the period examined in the
original investigations, to 79.8 million short tons in 1999, then declining over the next three years to 78.6 million
short tons in 2000, 75.7 million short tons in 2001, and 71.2 million short tons in 2002, before increasing to 78.5
million short tons in 2003 and to 79.1 million short tons in 2004, an end of period capacity somewhat below the
1999 peak. CR/PR at Table C-1.

180 For instance, AK acquired Armco in September 1999; Geneva Steel shut down operations in December 2001
and Gulf States shut down operations in August 2000; ISG restarted operations with LTV’s assets in May and June
2002, and with Acme’s assets in December 2002; it acquired Bethlehem’s operating assets in May 2003; Nucor
restarted operations with Trico’s assets in September 2002; and Wheeling Pittsburgh Steel emerged from bankruptcy
in August 2003. CR at I-34-1-35, PR at 1-25 - |-27.

181 CR/PR at Tables C-1, C-2. Accordingly, based on this record, we do not agree with the contention of the
Russian respondents and the Steel Consumers that the restructuring was largely responsible for the industry’s
significantly improved performance in 2004 and will necessarily shield it from recurrence of material injury. See
Russian Respondents Prehearing Brief at 85-88, Steel Consumers Prehearing Brief at 10-16; cf., e.g., U.S. Steel
Posthearing Brief at 12.

82 CR at V-2-V-3, PR at V-1.
13 CR at V-1, PR at V-1.

%4 CRat II-1, 11-13, PR at 11-1, 11-9-11-10. We do not find a distinctive business cycle for the hot-rolled steel
industry.
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fifths of their domestic hot-rolled steel production in 2004.'% Sales of the domestic like product and the
subject imports are made to both service centers and end users.*®

Apparent U.S. consumption of hot-rolled steel fluctuated during the period of review.
Consumption dropped sharply in 2001 as a result of the U.S. economic recession, rebounded somewhat in
2002 and 2003, and then increased in 2004 to a level approximately equal to consumption in 1999.%
Consumption in 2004 was nevertheless approximately 2 million tons less than in 1998, the last year of the
period examined in the original investigations. U.S. market growth in the next several years is expected
to be moderate.'®®

3. Global Conditions

On the global level, both production and consumption of hot-rolled steel, and steel generally,
increased substantially over the period of review. World steel consumption grew by 25.8 percent between
1998 and 2003, reaching 854 million tons in 2003 compared with 679 tons in 1998. China accounted for
about 70 percent of the 175 million ton increase. Asian steel users, particularly those in China, are
forecast to consume 54 percent of all steel produced worldwide in 2005.1%°

Various sources predict increased global demand for steel as far out as 2008, the OECD projects
that increased global demand will be less than increases in global capacity through 2005, and industry
forecasts show this disparity continuing through 2008.1° China has accounted for a significant share of
increased global demand for hot-rolled and other steel products in recent years. Supply in the United
States and elsewhere was limited as China’s increasing demand was met largely by imports.

China has since increased its steel-producing capacity and continues to do so, such that, as of the
fourth quarter of 2004, China had become a net exporter rather than a net importer of steel.!”* China
continues to rapidly increase its steel capacity and is becoming less dependent on imported steel,
particularly hot-rolled steel.*?

The resultant freeing up of global supply formerly directed to China is consistent with the export
data provided by subject producers. Whereas Brazil exported no or low volumes of hot-rolled steel to
China between 1999 and 2001, it exported 49,058 short tons to China in 2002, and increased its exports to
China to a record 406,839 short tons in 2003 before reducing them to 92,307 short tons in 2004.*"* From

185 CR at 11-12, PR at 11-19. The Commission does not apply the captive production provision in five-year
reviews. Nevertheless, we note that the proportion of captive consumption by the domestic industry is a significant
condition of competition and we consider the likely effects of revocation and termination with respect to both the
merchant market and the total market, including captive shipments.

186 CR/PR at Table I1-1.
17 CR/PR at Table I-1.

%8 E g., CRat 11-15-11-16 & id. nn. 21, 22, PR at 11-10-11-11 & id. nn. 21, 22. Purchasers reporting an expected
increase in demand appeared to connect that expectation in part to a continuation of the present rate of increase in
demand in China (CR at I1-16, PR at 11-11), which, as discussed herein, has proven not to be the case. Moreover,
e.q., derived demand for hot-rolled-steel relating to production of motor vehicles is expected to increase by a total of
only five percent between 2004 and 2010. Id. at CR 11-16 n.22, PR at 11-11 n.22.

189 CR at IV-35, PR at IV-25.

170 CR at IV-34, PR at I\V-25; Nucor Prehearing Brief at Exhibit 1 (OECD); ISG Prehearing Brief at Exhibit 7
(steel industries of North America).

1 CR at IV-37, PR at IV-27.
172 CR/PR at Table IV-14; CR at IV-35-1V-39, PR at I\V-25-1V-28.
13 CR/PR at Table IV-7.
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April 2004 to February 2005, exports of hot-rolled steel from Japan to China fell sharply, decreasing by
one-half compared to the same period a year earlier, while imports into Japan of Chinese hot-rolled steel
surged, for an overall shift of approximately 380,000 tons.*”* Russian exports to China fluctuated below
*** short tons from 1999 to 2001, then increased to 885,375 short tons in 2002, and to 987,977 short tons
in 2003, before declining to *** 268,020 short tons in 2004.1™ Thus, as a result of increased production
in China, exporters globally have to seek alternative markets for export volumes formerly directed to
China.

As described above, capacity to produce hot-rolled steel has grown in all three countries,
especially Japan, over the period of review. Whereas consumption has also grown in both Brazil and
Russia above historical levels, growth in the Japanese market during the period of review represents
recovery from a downturn in 1998 and 1999, rather than growth commensurate with the increases in
Japanese capacity and production.'”® Moreover, while further growth is expected in the Brazilian and
Russian markets, demand in Japan is slackening as economic performance is relatively stagnant.”

4. Substitutability

There is a high degree of substitutability among the subject imports and domestic hot-rolled
steel.'® As noted above, purchasers have indicated that the quality of the Russian merchandise has
improved since the original investigations, and that merchandise is now generally comparable to the other
subject imports and the domestic like product.*” Price, as well as quality, are the most important factors
influencing purchasing decisions.*®

174 «China Makes Inroads in Japanese Flat-Roll Import Market, Logs 71% Gain,” AMM, Apr. 6, 2005. The
responding Japanese producer, JFE, reported *** exports to China from 1999 to 2002, but then *** short tons of hot-
rolled steel products to China in 2003, declining to *** short tons in 2004. CR, PR at Table IVV-10. See also ISG
Prehearing Brief at Exhibit 5 (Japanese exports to China for calendar years 1999 to 2004).

15 CR/PR at Table IV-11.

176 sSee Steel Sheet Quarterly Industry and Market Outlook, CRU Group, January 2005, in the Prehearing Brief
of U.S. Steel (public version) at Exhibit 1. According to CRU, production of finished hot-rolled steel sheet in Japan
rose from 15,928,000 metric tons in 1999 to 20,879,000 metric tons in 2004 (estimated), an increase of 31.1 percent,
or 4,951,000 metric tons. During the same period, consumption of finished hot-rolled steel sheet in Japan rose from
11,879,000 metric tons in 1999 to 14,816,000 metric tons in 2004 (estimated), an increase of 24.7 percent, or
2,937,000 metric tons. However, estimated 2004 consumption was still below consumption in 1995, 1996, and
1997. Id. at Table S.21.

1T CRU estimated only 1 percent growth in Japanese steel sheet consumption in 2004 and forecasted just 2
percent growth in 2005 and 3 percent growth in 2006, as well as “subdued” export demand “primarily as a result of
the slowdown in China.” Id. at ASIA-4. With respect to Russia (and the Commonwealth of Independent States
generally), this source noted strong domestic demand for steel sheet in the oil and gas sector, but declining exports to
China (offset in 2004 by increased exports to the United States). Id. at CIS-3. With respect to Brazil, this source
expected continued growth in sheet consumption, albeit at less than the recent (high) growth rates (and with sharply
reduced growth rates in smaller regional markets such as Argentina and Venezuela). Id. at LAT-2.

18 CR at 11-19-11-25, PR at 11-12-11-16.

17 For instance, although a majority of purchasers responding in the original investigations said they would not
consider purchasing the Russian merchandise if they required any of six listed product characteristics, a majority of
purchasers responding in these reviews said they would purchase the Russian product if they required any of seven
specified characteristics. Compare CR/PR at Table 11-4 and USITC Pub. 3202 at 11-11 (“formability,” included
among the listed characteristic in these reviews that was not included in the original investigations).

180 CR/PR at Table 11-3.
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5. Pricing Methods

Most sales by domestic producers are on a spot basis or pursuant to short-term contracts of less
than 12-months. Most sales are not based on single transaction agreements, but on ongoing commitments
and relationships to buyers. Some domestic sales are made pursuant to multi-year or annual contracts.*
The vast majority of importer sales are made pursuant to spot sales or short-term contracts. A surcharge
may be added to account for increases in energy or raw material costs. Surcharges were particularly
common in 2004.1%2

C. Likely Volume of Subject Imports

In the original investigations, the quantity of cumulated subject imports increased over the
investigation period, more than doubling from 1996 to 1997 and more than doubling again from 1997 to
1998, for a volume of 7.0 million short tons in 1998. Subject import merchant market share increased
from 5.0 percent in 1996 to 21.0 percent in 1998. Subject imports’ total market share increased from 2.0
percent in 1996 to 9.3 percent in 1998.'% During the same period, the share of U.S. consumption held by
nonsubject imports was essentially flat, while the domestic industry’s market share declined in the
merchant market from 80.4 percent in 1996 to 65.6 percent in 1998, and in the total market from 92.3
percent in 1996 to 84.8 percent in 1998. The Commission found that both the volume and increase in the
volume of subject imports were significant.'®*

The quantity of cumulated subject imports declined to 126,219 short tons in 1999, the year the
orders and agreements went into effect, fluctuated above and below that volume between 2000 and 2003,
then increased to a review-period high of 923,164 short tons in 2004, compared with a volume of 43,376
short tons in 2003."® The increased volume of subject imports in 2004 is largely attributable to increased
subject imports from Russia in response to higher U.S. prices.’® That is, in 2004, because of tight supply
and global demand factors, the U.S. spot price was higher than the reference price in Russia’s suspension
agreement, making it attractive for the Russian producers to increase their exports to the U.S. market.
The cumulated subject imports captured 9.3 percent of the total market in 1998, fell to 0.2 percent in 1999
when the orders and agreements were issued, fluctuated between 0.0 percent and 0.5 percent of the
market between 2000 and 2003, and accounted for 1.3 percent of apparent U.S. consumption in 2004.%
Their share of the merchant market rose to 2.9 percent in 2004,

Several factors indicate that subject producers are likely to increase exports to the United States
to a significant level if the orders are revoked and the suspended investigation is terminated. Capacity in
the subject countries appears to have increased significantly since the original investigations. Brazilian
hot-rolled steel capacity increased from 10.5 million short tons in 1998 to more than 13 million short tons

181 Contracts increasingly contain terms tying prices to spot market prices. CR at V-9, PR at V-6.
182 CR at V-7-V-8, PR at V-5-V-6.

183 USITC Pub. 3202 at Table C-1.

184 USITC Pub. 3202 at 12-13.

185 CR/PR at Table IV-1.

18 See id.; see also Hearing Transcript at 313, 314, 319, 320.

87 CR/PR at Table I-1.

188 CR/PR at Table C-2 (the subject imports accounted for 0.4 percent of the merchant market in 1999, 1.2
percent in 2000, 0.1 percent in 2001, 0.6 percent in 2002, 0.2 percent in 2003, and 2.9 percent in 2004).
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in 2004, Japanese hot- rolled capacity increased from 53.8 million short tons in 1998 to an estimated
79.0 million short tons in 2003,'*° and Russian capacity increased from 21.2 million short tons in 1998 to
22.8 million short tons in 2004.%°* The cumulated capacity on this basis totals 114.8 million short tons in
2004, more than three and one-half times apparent U.S. consumption in the merchant market of 31.3
million short tons in 2004, and more than half again as large as apparent U.S. consumption of 73.2
million short tons in the total market in 2004.2> The additions of capacity in the subject countries since
the original investigations total 29.3 million short tons, nearly equivalent to the entire U.S. merchant
market in 2004, and more than 40 percent of the total market in that year.

Excess production capacity in the subject countries is estimated to have totaled 10.5 million short
tons in 2004, equivalent to 34 percent of the U.S. merchant market and 14 percent of the total U.S.
market in 2004. Hot-rolled steel production is capital intensive and entails high fixed costs. The hot-
rolled steel producers in the subject countries have a strong incentive to make full use of available
capacity in order to spread those fixed costs over a greater quantity of sales.

Producers in the subject countries have plans to expand production further within a reasonably
foreseeable time. Brazilian capacity is estimated to increase notably in a reasonably foreseeable time.
For example, CST plans to increase its production of hot-rolled coils by 15 percent in 2005, to 2.3 million
tons.’ While JFE reports ***, the rest of the Japanese industry did not respond to the Commission’s
request for information on future capacity changes. Accordingly, the Commission has relied on other
information, including press and government accounts, that pertain to both hot-rolled and raw steel
production. These accounts indicate continued significant expansion of Japanese steel production.
Sumitomo in Japan reportedly increased its blast furnace capacity at Kashima by 1.1 million short tons in
September 2004, and will shift its hot- and cold-rolling operations from Wakayama to Kashima by the
end of 2005."® Nippon increased its blast furnace capacity by opening the two largest blast furnaces in
the world, one at the Kimitsu works in May 2003, and the other at the Oita works in May 2004." The

189 CR/PR at Table 1V-7, USITC Pub. 3202 at Table VII-1. Reported Brazilian capacity of 12.0 million short
tons is believed to be understated by *** short tons in 2004. CR/PR at Table IV-7 n.1.

190 See calculation supra, based on 2003 production information and the highest capacity utilization rate reported
by the Japanese producers in the original investigations. See CR/PR at Table IV-9 & USITC Pub. 3202 at Table
VII-2.

191 CR/PR at Table 1V-11, USITC Pub. 3202 at Table VII-2.
192 CR/PR at Tables C-1, C-2.

1% The countries” unused capacities are 0.1 million short tons for Brazil (CR/PR at Table IV-7), 7.9 million short
tons for Japan (see production information and capacity calculation, supra), and 2.5 million short tons for Russia
(CR/PR at Table 1V-11).

1% With a planned addition of a furnace, CST will further increase its hot-rolled steel capacity, at least by June
2008. CRat IV-14 & id., nn. 10, 11, 12, PR at IV-9, & id., nn. 10, 11, 12. Projects by companies other than the four
current producers will expand Brazilian production of steel generally, including large increases to be realized as
early as 2006 and 2007. CR at IV-14-1V-15, PR at IV-9, 1V-12.

1% CR at IV-19, PR at IV-15.

19 CR at IV-20, PR at IV-15-1V-16. Sumitomo’s hot-rolled capacity will be temporarily reduced during this
transition, and other producers have agreed to supply Sumitomo with hot-rolled steel in the interim. CR at IV-21,
PR at IV-16-1V-17.

7 CR at IV-19, PR at IV-15. Increased Japanese production data from the Steel Statistical Yearbook, supra,
presumably reflects production after May 2003 at Kimitsu, but, because it includes data only through 2003, would
not include the full year production effect of either the Kimitsu or Oita furnaces. Kobe Steel is scheduled to remove
one blast furnace from operation for relining until March 2007, but in the process will increase that furnace’s volume

(continued...)
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Russian producers report no plans to increase capacity, but report that investments already made will
increase output in 2007 to 2008.1® The Russian producers report that their ability to produce subject
merchandise has been constrained by difficulties in obtaining raw materials and various production
bottlenecks.'® However, whatever restraints existed did not prevent the Russian industry from increasing
production by over four million short tons from 1999 to 2004, and by over one million short tons from
2003 to 2004 alone.*®

Several producers indicate that facilities currently used to produce other products can be used to
produce subject merchandise. In Brazil, *** reports that it can produce slabs or hot-rolled coil on the
same equipment, and *** indicate that they can switch production between hot-rolled and cold-rolled
steel.®* JFE in Japan reports that *** 2% |n the original investigations, “[a]ll of the Japanese mills
reported producing other merchandise, primarily cold-rolled, pipe, galvanized, or stainless products, on
the same equipment used to produce certain hot-rolled steel products.”® The Russian producers report
that they use the same equipment used to produce subject merchandise to produce certain nonsubject
articles (e.q., nonsubject carbon and alloy cut-to-length plate, and cold-rolled steel), and at least one
producer indicates that it can shift between certain subject and nonsubject products.”®*

Even without switching production from other products to hot-rolled steel, however, the
industries in the subject countries are, overall, export oriented to a substantial degree, and have a
demonstrated ability to shift exports quickly from their home markets to export markets and among
export markets. In 2003, exports accounted for 20 percent of the shipments of the combined industries in
the three subject countries.”®® Their export orientation is similar to that in the original investigations.

197 (...continued)

from 4,550 cubic meters to 5,400 cubic meters. CR at IV-18-1V-19, PR at IV-14-1V-15. We view Japan’s crude
steel capacity as relevant to its hot-rolled steel capacity in the absence of data specific to total hot-rolled steel
capacity in Japan.

1% CR at IV-29, PR at I\V-19 (citing materials at Exhibit 1 of the Russian Respondents Posthearing Brief). CRU
Group forecasts a 14 percent increase in Russian hot-rolled steel production between 2004 and 2009, and a 19
percent increase in Russia’s domestic hot-rolled steel consumption in that time frame. CR at IV-29, PR at IV-19.
The Russian home market accounted for 69.3 percent of total Russian hot-rolled steel shipments in 2004 and exports
for 30.8 percent. CR/PR at Table IV-11.

19 CR at IV-29, PR at I1V-19.
20 CR/PR at Table IV-11.

21 CR at IV-15, PR at IV-12. Data on production of other products appear at CR, PR at Table IV-8. Shifting
production between hot-rolled and cold-rolled steel products would also reflect the ability to shift between captive
and open markets, selling hot-rolled steel in the domestic and export merchant markets rather than internally
consuming it to produce the downstream, nonsubject cold-rolled product.

202 CR at IV-25, PR at IV-18. This indicates that JFE has the ability to shift production from nonsubject to
subject merchandise to some extent, and tempering JFE’s general assertion that it ***,

203 YSITC Pub. 3202 at VII-4.

204 CR at IV-29-1V-30, PR at IV-19. *** indicates that it would switch sales markets before switching
production. Id.

205 percentage based on total subject country shipments of 102.1 million short tons in 2003 and exports of 20.6
million short tons. Specifically, of Brazilian producers’ total shipments of 12.0 million short tons in 2003, 1.4
million short tons were exports. CR/PR at Table 1\VV-7. Of Russian producers’ total shipments of 19.0 million short
tons in 2003, 5.8 million short tons were exports. CR/PR at Table IV-11. Japanese Ministry of Finance data
indicate Japanese hot-rolled export volume of 13.4 million short tons in 2003 (ISG Prehearing Brief at Exhibit 5),
and Japanese 2003 hot-rolled steel shipments may be estimated as equivalent to Japanese hot-rolled steel production
in 2003, at 71.1 million short tons (CR/PR at Table 1V-9).
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Brazilian producers’ exports fluctuated over the period between 400,000 short tons and 1.4 million short
tons. Exports accounted for 11.6 percent of the producers’ total shipments in 1999, 8.8 percent in 2000,
4.2 percent in 2001, 7.7 percent in 2002, 11.4 percent in 2003, and 10.0 percent in 2004. Those exports
reflect significantly higher percentages of Brazilian producers’ total open market shipments, given that
less than half of total shipments were to the open market.?®® Hence, the Brazilian producers have at least a
moderate export orientation. The Brazilian producers have demonstrated over time an ability to compete
in the United States at varying volume levels, to increase production, and to shift large volumes relatively
quickly between the captive and open markets, between their home market and export markets, and
among export markets, including the U.S. market.2” Moreover, *** provides a ready outlet for ***
exports to the United States. *** report that, if the orders are revoked, *** will export Brazilian hot-rolled
steel coils to *** for use by *** in its U.S. production of downstream, cold-rolled and galvanized steel
products_zos Hkk 209

JFE in Japan reports that about *** percent of its total shipments in 2004 were exports.?’* JFE’s
data for the period considered in these reviews indicates an ability to*** among export markets.**!
Japanese data regarding the hot-rolled industry as a whole also indicate an ability to shift exports among
countries, e.g., through the reduction of exports to the United States following issuance of the order,
variable export volumes to the United States during this review period, and an increasing concentration of
Japan’s exports in Asian markets, including abrupt increases and decreases in the volume exported to

2% The Brazilian producers internally consumed a majority of their total shipments in each year of the period
considered in these reviews, ranging from a high of 60.0 percent in 2002 to a low of 51.9 percent in 2004. CR/PR at
Table IV-7.

27 E ., CR/PR at Table V-7 (broad fluctuations annually among export markets during the period considered in
these reviews: exports to the United States ranged from zero to 159,479 short tons, to the EU ranged from 78,230
short tons to 428,115 short tons, to China ranged from zero to 406,839 short ton, to other Asian countries ranged
from *** short tons to 667,768 short tons); see also USITC Pub. 3202 at Table VI1I-1.

208 CR at D-13-D-16, D-23-D-24, PR at D-13-D-14, D-16, D-23-D-24. This arrangement would displace the
current one under which *** exports to *** steel slab, the upstream, nonsubject product, that *** then converts to
hot-rolled coil for use in its production of cold-rolled and galvanized steel products. While *** indicates that it
intends to substitute imports of hot-rolled steel for imports of slab whether or not the orders are revoked (CR at D-
16), we find that revocation of the orders would greatly facilitate such a switch.

The domestic producers forecast substantial increases in subject imports, as well as significant adverse
consequences for the industry, in the event of revocation/termination. CR at D-3-D-13, PR at D-3-D-13. Some
importers and purchasers also describe likely increases in import volumes and price effects in the event of
revocation/termination. Id. at D-13-D-23. For instance, ***, a U.S. importer, reports that, if the orders were
revoked and the suspended investigation terminated, it “would begin talking with both suppliers and customers about
pricing and quality needs for delivery of material from Brazil, Japan, and Russia” (id. at D-13), that it “would
anticipate [its] volume increasing from Russia and Brazil if the [revocation/termination] were to occur” (id. at D-16),
and that revocation/termination would permit “geographic movement of steel to logical trading partners, i.e.— Brazil
to U.S. vs. To China.” Id. at D-18.

29 CR at 1-38, PR at 1-30.
210 CR/PR at Table IV-10.
211 CR/PR at Table 1V-10.
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China.?*? 22 The relative attractiveness of the U.S. market would provide an incentive to shift exports to
the United States in the event of revocation.

Of Russian producers’ total shipments in 2004, 30.8 percent are exported.”** The Russian
producers’ export market data indicate that they are able quickly to shift among export markets.?*
Witnesses on behalf of the Russian producers testified that they increased exports to the United States in
2004 by shifting exports from other export markets to which they ship, a result of more favorable prices
in the United States than in those markets and consistent with a normal pattern of Russian producers’
shifting among markets in response to price considerations.?® U.S. importers’ inventories of hot-rolled
steel from Russia more than doubled in 2004 from 2003.2" U.S. importers’ inventories of subject
merchandise totaled 10,000 short tons at the end of 2004.2®

In addition, as described in conditions of competition, the subject countries increased their
exports to China during the review period when demand in China exceeded supply. However, by the
second half of 2004, China had already become a net exporter of steel. It is thus reasonable to conclude
that producers in the subject countries will have to find other markets for their hot-rolled steel exports to
China, and the United States would likely be an attractive market absent the orders and suspension
agreement.

There are also impediments to the importation of the subject merchandise into certain third-
country markets. Hot-rolled steel from Brazil is subject to antidumping duties in Canada, ranging from
4.81 percent to 26.3 percent, and to an antidumping duty suspension agreement in Argentina.?’® Hot-
rolled steel from Japan is currently subject to an antidumping duty finding in Thailand, with a margin of
36.25 percent.??® Hot-rolled steel products from Russia are subject to a quota in the EU and antidumping
duty orders in Argentina, Colombia, Egypt, Mexico, Peru, Thailand, and Venezuela.?*

Significantly, the United States is one of the most attractive markets because of its size, openness,
and high prices. U.S. importers and service centers have shown themselves to be ready, willing and able
to source foreign steel, and in relatively short order. Home market prices for hot-rolled band were higher
in the United States than in any of the subject countries or the world’s other major home markets in

212 CR/PR at Tables 1V-10 and 1V-22. In 2004, 90.1 percent of Japanese hot-rolled steel exports were to Asian
countries, excluding China, compared with 81.9 percent in 1999. Exports to China had increased to 4.1 percent of
Japan’s exports in 2004 compared with 2.5 percent in 1999. CR/PR at IVV-22 Japanese hot- rolled steel exports to
China then declined significantly during the period April 2004 to February 2005, decreasing by one-half compared
to the same immediately prior period. During the same time, imports into Japan of hot-rolled steel from China
increased markedly. See “China Makes Inroads in Japanese Flat-Roll Import Market, Logs 71% Gain,” AMM, Apr.
6, 2005.

213 Japanese Ministry of Finance data show significant year-to-year fluctuations in exports to particular markets.
For example, Japanese exports to Korea increased by over 2 million tons from 1998 to 1999. ISG Prehearing Brief
at Exhibit 5.

24 CR/PR at Table 1V-27.

215 CR/PR at Table 1V-27.

218 Hearing Transcript at 319-320; see also id. at 313-314.
21T CR/PR at Table IV-2.

218 CR/PR at Table IV-2.

2 CRat IV-17, PR at IV-13-1V-14.

20 CR at IV-22, PR at IV-17.

221 CRat IV-31, PR at 1V-23.
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2004.%2 As already noted, witnesses on behalf of the Russian producers explained that it was the price
attractiveness of the U.S. market in 2004 that caused them to shift exports to the United States.?”® While
in early 2005 the gap in price has narrowed between the U.S. market and some other markets, such as the
EU and Japan, the gap appears significant in comparison with other important world markets.??* This is
evidenced by the fact that licenses for hot-rolled steel from Russia covered 101,184 metric tons in March
2005, 26.5 percent of total licenses issued in that month.?®

In response to respondents’ arguments, we have also considered exchange rate movements, which
can impact the attractiveness of the U.S. market relative to other markets.?® While there has been some
depreciation of the U.S. dollar relative to the currencies of each of the subject countries since mid-2002,
over the entire period 1999 to 2004 the U.S. dollar has appreciated substantially against the Brazilian real
and Russian ruble, and has ended up flat against the Japanese yen, in real terms.??’ Thus, exchange rate
movements have not made the U.S. market less attractive as compared to the situation at the end of the
period examined in the original investigations.??®

Respondents have argued that the global economic conditions that led to the surge in imports
from the subject countries in the original investigations do not exist today and are unlikely to be repeated
in the reasonably foreseeable future. We agree that the type of regional market collapse that occurred
during the Asian financial crisis is unlikely to reoccur in the near term. However, such a calamitous event
is not required in order for imports from the subject countries to grow to significant levels that would
have negative effects on domestic sales and prices. While we would not necessarily expect imports to
surge to pre-order levels of 7.0 million tons, a smaller increase in dumped and subsidized imports, 4.2
million short tons, was found sufficient to cause material injury to the hot-rolled steel industry in
determinations in 2001 regarding a subsequent wave of unfairly traded imports.?*® As described in this
section, producers in the subject countries have the ability and incentive to send significant quantities of
hot-rolled steel to the United States.

Accordingly, we conclude that the likely volume of imports of the subject merchandise, both in
absolute terms and relative to consumption in the United States, would be significant absent the
restraining effects of the orders and suspension agreement.

222 CR/PR at Table 1V-13.

223 Hearing Transcript at 319-320; see also id. at 313-314.

224 CR/PR at Table 1V-13; CR at 1V-32-33 n. 63, PR at IV-24 n. 63.
> CR at IV-5n.4, PR at IV-3 n.4.

226 See, e.q., Steel Consumers Prehearing Brief of U.S. at 52-54.

22T CR/PR at Figure V-3.

228 Several respondents assert that raw materials shortages and high transportation costs will make it more
difficult or less attractive for subject producers to produce and ship more to the United States. Prices of some key
raw materials such as scrap and blast furnace coke have increased, but have come down from peaks in mid-to-late
2004. CR/PR at Figures V-1, V-2. We note that Russian producers were able to increase their exports to the United
States during a period of high raw material costs. While ocean shipping costs have apparently risen, due in large
part to the strength of the Chinese economy, prices of hot-rolled steel have also risen, providing an incentive to sell
increased quantities of hot-rolled steel. See also CR/PR at Table V-1 (showing mixed trends on transportation costs,
as a share of the value of U.S. imports from subject countries accounted for by ocean transportation costs fluctuated
from 1999 to 2004, ending higher for Japan and Russia but lower for Brazil).

229 See, e.q., Hot-Rolled Steel Products From Argentina and South Africa, Inv. No. 701-TA-404 (Final) and 731-
TA-898 and 905 (Final), USITC Pub. 4336 (Aug. 2001) at Table 1V-1 (cumulated subject imports from eleven
countries increased from 1.4 million short tons to 4.2 million short tons).
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D. Likely Price Effects of Subject Imports

In the original investigations, the Commission found that price was an important factor in
purchasing decisions and that the subject imports were broadly substitutable, notwithstanding some
quality differences with respect to Russian hot-rolled steel. The Commission observed that the most
precipitous declines in the price of the domestic like product and subject imports occurred in the third and
fourth quarter of 1998, when the subject imports were peaking. The Commission found a mixed pattern
of underselling over the period, with overselling predominating in 1996, but underselling predominating
in 1997 (underselling in 48 of 64 instances) and 1998 (45 of 67 instances). The Commission noted that
the instances of underselling by the Japanese merchandise increased in 1998, when Japanese producers
shifted to more commodity products. The Commission observed that the impact on mini-mills confirmed
that the end of period declines in domestic prices resulted from causes other than competition within the
domestic industry, and rejected respondents’ contentions that domestic
price declines were caused by a strike at General Motors. The Commission also found that prices
declined at a greater rate than cost of goods sold, and concluded that the subject imports had significant
price-depressing effects on domestic prices.?

In light of the improvements in quality of the Russian merchandise discussed, supra, we find that
there is even broader interchangeability among the subject imports and the domestic like product than in
the original investigations. This improved substitutability increases the ability of imports from Russia to
have negative effects on U.S. prices. We also find, as in the original investigations, that price is one of
the key factors in hot-rolled steel purchasing decisions.?*!

U.S. prices of hot-rolled steel fluctuated over the period of review, ending sharply higher. Prices
rose moderately during 1999 to mid-2000, then dropped to lower levels in early 2001 and remained there
through the first quarter of 2002. Prices rose during the first part of 2002, dropped back somewhat in
early 2003, then rose sharply during the first three quarters of 2004, to reach levels more than twice as
high as at the beginning of 1999.%? For two of the five pricing products, prices eased back somewhat in
fourth quarter 2004. Record evidence indicates that prices have continued to trend lower in early 2005
and domestic producers’ order books have softened.?** Total U.S. imports of hot-rolled steel nearly
doubled from 2003 to 2004, and included a large increase from Russia. It is likely that these imports have

230 USITC Pub. 3202 at 14-16.

281 Of 48 responding purchasers, 45 indicated that price was a very important and three indicated that it was a
somewhat important purchasing factor. CR/PR at Table 11-5. Price was the factor purchasers named second most
frequently (after quality) as the most important factor in selecting a supplier; those purchasers that did not identify
price as the most important factor frequently identified price as the second or third most important factor. CR/PR at
Table 11-3.

232 CR/PR at Tables V-2-V-6.

233 U.S. prices for hot-rolled band are forecasted to decrease by $*** per metric ton ($*** per short ton) between
the fourth quarter of 2004 and the third quarter of 2005, according to World Steel Dynamics. CR at 1V-32-33 n.63,
PR at 1\VV-24 n.63. This is consistent with hearing testimony suggesting that order books are softening and domestic
prices are weakening. Hearing transcript at 228-230 (Szymanski, Mohr, Nolan, Dailey, and DiMicco). The steel
consumer respondents claim that steel supplies are tight and are subject to long lead times. Id. at 279 (Nelson), 281
(Gaskin), 289 (Keat). While this may have been the case through much of 2004, this situation appears to have
changed during the end of 2004 and the beginning of 2005. Instances of customers on allocation appear to be low,
lead times have been reduced, and plants have available production capacity. Id. at 211-214 (Surma, Moore, Nolan,
Dailey, and Kruse).
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played a role in the downward movement in prices in the most recent period. Forecasts indicate that U.S.
prices will be declining further in a reasonably foreseeable time.*

The price comparison data in these reviews are limited owing to the substantial reduction in the
volume of subject imports under the discipline of the orders/agreements. Overall, during the period of
review there were fewer instances of underselling than in the original period examined.?® However, the
pricing data also show that from the second through the fourth quarters of 2004, the subject imports
undersold the U.S. product in all product categories and in all quarters except one, as imports from Russia
increased substantially and U.S. prices leveled off or declined, in part as a result of the imports and
inventories of the Russian merchandise.?*

The adverse price effects of the increased volume of low-priced imports in the event of
revocation/termination will be heightened by the substantial build up of inventories held by U.S. service
centers. Service center inventories of all steel products, which traditionally include a substantial share of
hot-rolled steel products, rose sharply in 2004 and reached a record 10 million tons at the end of 2004.%"
The drawing down of these inventories will likely add to downward price pressures in the U.S. market.

Accordingly, we find that underselling would likely be significant in the event of
revocation/termination given subject producers’ pricing behavior during the original investigations, the
importance of price, the substitutability of the products, and the fact that increased volumes for this
product would likely be achieved through lower prices.?*® Also, given the commodity nature of hot-rolled
steel and the significance of price in purchasing decisions, the likely volume of subject imports in the
event of revocation/termination will likely have significant price suppressing and depressing effects.?*

E. Likely Impact of Subject Imports

In the original investigations, the Commission found that the cumulated subject imports gained
market share at the expense of the domestic industry, at a time when the domestic industry was adding
capacity commensurate with increased apparent consumption. Domestic producers’ production and
shipments declined from 1997 to 1998, and operating income declined by more than half in that time

% CR at IV-32-1V-33 n.63, PR at 1V-24 n.63; citing World Steel Dynamics.

2% CR/PR at Tables I-1, V-7. Underselling predominates when the volume of imports is considered. Id.
(518,000 thousand short tons of the subject imports for which price comparison data was obtained undersold the
domestic like product during the review period, whereas 159,000 short tons oversold the domestic like product).
Under this analysis, the underselling is largely attributable to the increased volume of subject imports from Russia in
2004. 1d.

2% CR/PR at Tables V-2-V-6. The Russian respondents claim that their 2004 imports were sold at prices above
the reference price in the suspension agreement, and thus cannot be considered injurious. Hearing transcript at 433
(Georgi). Regardless, the recent U.S. price declines show the ability of hot-rolled imports, including imports from
Russia, to have an effect on domestic prices, even with the current trade measures in effect.

28T CR/PR at Figure I11-1; CR at 111-15, PR at 111-9.

2%8 The Brazilian producers also have demonstrated a willingness to sell at low prices in the U.S. market even
when under the discipline of the agreement suspending the antidumping investigation of hot-rolled steel from Brazil.
Commerce terminated the suspension agreement with the Brazilian producers and issued an antidumping duty order
in its place when it determined that the producers had made sales below the reference price established by the
agreement and at dumping margins in excess of 15 percent of the weighted average margin determined in the less
than fair value investigation. 67 Fed. Reg. 6226 (Feb. 11, 2002).

2% Contracts with purchasers do not necessarily insulate the producers from spot market price declines during the
contract term as they increasingly contain terms tying prices to the spot market. CR at V-9, PR at V-6. At the same
time, some contracts apparently contain a term permitting the producer to add a surcharge to the hot-rolled steel price
to cover increased raw materials costs. Id.
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frame. The steep decline in the ratio of operating income to net sales was largely due to declines in the
industry’s shipments and sales in 1998. Moreover, a comparison of data for the first and second halves of
1998 indicated worsening performance in the second half, when the cumulated subject imports reached
their highest levels in the period. Thus, the Commission found that the industry’s performance was
substantially poorer than would have been expected given record demand in 1998. While recognizing
that other factors, especially increased intra-industry competition, contributed to the industry’s poorer
performance in 1998, the Commission concluded that the substantially increased volume of subject
imports at declining prices had materially contributed to the industry’s deteriorating performance, as
reflected in nearly all economic indicators, and it concluded that the industry was materially injured by
reason of the subject imports.2*

Data for the period of review concerning the industry’s vulnerability are mixed. Domestic
industry capacity, production, U.S. shipments, and net sales quantities were all sharply lower in 2001 and
2002 as compared to 1999 and 2000, then recovered in 2003 and 2004 to end the period at levels
relatively close to 1999 levels. Domestic employment decreased by 29.8 percent, while productivity rose
substantially (by 48.1 percent).?*

During the review period, the industry made great strides in improving its efficiency and
productivity through consolidation, restructuring, and reductions in labor and legacy costs. Despite these
improvements made by the industry itself, and despite the orders/suspension agreement in effect on the
subject countries, as well as several nonsubject countries, the industry lost money during most of the
period and most recently in 2003, when its operating margin was a negative 8.9 percent overall and a
negative 5.1 percent in the merchant market.?*> Raw material costs rose sharply in 2003 and 2004 owing
to tight supply, and the industry’s prices for hot-rolled steel were below its costs through the end of
2003.% The industry thus has experienced five years of poor financial performance, 1999 to 2003,
followed by strong performance in the final year of the period, 2004.** The industry’s capital

240 USITC Pub. 3202 at 16-21.

21 CR/PR at Table C-1. We find that the domestic industry did benefit to some degree from the orders and
suspension agreements resulting from the original investigations, as shown by rising prices during 1999 and first-half
2000. However, the industry was subsequently buffeted by other events, including a second wave of unfairly traded
imports in 2000-2001, and the U.S. economic recession in 2001. CR at I-9-1-10, PR at I-7-1-8.

2422 CR/PR at Tables C-1 and C-2.

283 See, e.q., CR/PR at Table C-1 (unit cost of goods sold (COGS) plus unit general selling and administrative
expenses (GS&A) in 2003 was $326, while unit value of net sales was $300); at Table C-2 (in the merchant market,
unit COGS and GS&A totaled $315 in 2003, while unit value of net sales was $301).

2% The industry performed better in the merchant market than in the total market. As summarized below, it
experienced a profit on merchant market operations in both 2002 and 2004, whereas on total operations it had a
profit only in 2004.

The industry’s capacity was 79.8 million short tons in 1999, 78.6 million short tons in 2000, 75.7 million
short tons in 2001, 71.2 million short tons in 2002, 78.5 million short tons in 2003, and 79.1 million short tons in
2004. CR/PR at Table C-1.

Production was 67.1 million short tons in 1999, 67.4 million short tons in 2000, 60.8 million short tons in
2001, 63.3 million short tons in 2002, 65.2 million short tons in 2003, and 68.2 million short tons in 2004. 1d.

Capacity utilization was 84.1 percent in 1999, 85.7 percent in 2000, 80.3 percent in 2001, 88.9 percent in
2002, 83.1 percent in 2003, and 86.2 percent in 2004. 1d.

Domestic shipments in the total market were 66.8 million short tons in 1999, 66.8 million short tons in
2000, 60.3 million short tons in 2001, 62.6 million short tons in 2002, 64.0 million short tons in 2003, and 68.0
million short tons in 2004. 1d.

Domestic shipments in the merchant market were 23.1 million short tons in 1999, 22.4 million short tons in
2000, 22.4 million short tons in 2001, 23.4 million short tons in 2002, 24.9 million short tons in 2003, and 26.1

(continued...)
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expenditures over the review period have been below the level during the original investigation period,
and were particularly low in 2002 and 2003. Domestic producers have made clear that poor market
conditions caused them to defer a substantial amount of capital investment over the period of review.®
While capital expenditures have been higher in 2004 (in light of strong profits), this has not made up for
the lower levels experienced over most of the period of review.?*

In 2004, despite continued rising raw material costs, prices rose sharply, to reach their highest
level of the review period in September 2004, and the industry was able to make a substantial profit. The
rise in prices toward the end of the review period was due in large measure to strong demand in China,
which outpaced that country’s supply of hot-rolled steel and drew in exports from all over the globe,
including the subject countries. Thus, despite relatively flat demand in the United States overall during
the period of review (U.S. apparent consumption increased by 0.1 percent from 1999 through 2004), in
2004 global supply was tight and prices in the U.S. rose sharply relative to rising raw material costs.
Industry reports showed U.S. spot prices peaking at approximately $775 per metric ton in July-September
2004.%*" We thus find that the principal factor that permitted the industry’s greatly improved performance
in 2004 was the significant, though temporary, increase in global demand over supply, associated largely
with China’s absorption of a significant share of global supply.?*®

244 (_..continued)

million short tons in 2004. CR/PR at Table C-1.

Internal consumption and related party transfers were 42.1 million short tons in 1999, 42.3 million short
tons in 2000, 36.5 million short tons in 2001, 37.9 million short tons in 2002, 37.7 million in 2003, and 40.3 million
short tons in 2004. CR/PR at Table 111-10.

The industry had operating losses of $1.2 billion in 1999, $821 million in 2000, $3.7 billion in 2001, $357
million in 2002, and $1.7 billion in 2003, and it had an operating profit of $7.5 billion in 2004. Operating losses as a
percent of sales were 6.6 percent in 1999, 4.2 percent in 2000, 23.7 percent in 2001, 1.9 percent in 2002, and 8.9
percent in 2003. Operating profit as a percent of sales was 21.6 percent in 2004. CR/PR at Table C-1.

The industry had operating losses on merchant market sales of $416 million in 1999, $111 million in 2000,
and $1.2 billion in 2001. It had an operating profit in the merchant market of $299 million in 2002, an operating loss
of $395 million in 2003, and an operating profit of $3.1 billion in 2004. Operating losses in the merchant market as
a percent of sales were 6.3 percent in 1999, 1.6 percent in 2000, and 20.0 percent in 2001. Operating profit in the
merchant market as a percent of sales was 4.2 percent in 2002, the loss as a percent of sales was 5.1 percent in 2003,
and the profit as a percent of merchant market sales was 22.1 percent in 2004. CR/PR at Table C-2.

The industry had operating losses on internal consumption and related company transfers of $824,012 in
1999, $709,740 in 2000, $2.5 million in 2001, $655,543 in 2002, and $1.3 million in 2003, and it had operating
income of $4.5 million in 2004. Operating losses on internal consumption and transfers as a percent of net sales was
6.8 percent in 1999, 5.7 percent in 2000, 26.1 percent in 2001, 5.5 percent in 2002, and 11.6 percent in 2003, and the
operating profit on internal consumption and transfers as a percentage of net sales was 21.2 percent in 2004. CR/PR
at Table 111-16.

Between 1999 and 2004, the number of production-related workers declined by 9,118, or 29.8 percent.
Over the same period, hourly wages increased by 23.4 percent, productivity increased by 48.1 percent, and unit labor
costs decreased by 16.6 percent. CR at 111-19, PR at 111-12; CR/PR at Table 111-10.

2% See, e.0., ISG Prehearing Brief at 101-103, and U.S. Steel Prehearing Brief at 83-87.

248 In the original investigations, capital expenditures were $1.7 billion in 1996, $908 million in 1997, and $715
million in 1998. USITC Pub. 3202 at Table VI-7. In the period of review, capital expenditures totaled $487 million
in 1999, $772 million in 2000, $434 million in 2001, $254 million in 2002, $263 million in 2003, and $518 million
in 2004. CR/PR at Table I11-19.

247 steel Sheet Quarterly, CRU International Limited, January 2005, in U.S. Steel Prehearing Brief at Appendix
1.

248 \We note that 2004 was a transition year, as combined imports into China from the subject countries were still
high in first quarter 2004 before declining sharply over the course of the year. See World Trade Atlas figures, at
(continued...)
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The record indicates, however, that the conditions that enabled the industry to realize a 21.6
percent profit margin in 2004 are not likely to continue in the foreseeable future and in fact have already
begun to change. As discussed above, China has been adding capacity and reducing its dependence on
imports such that, even by the fourth quarter of 2004 China had become a net exporter rather than a net
importer of steel products.?”® The OECD predicts that global steel capacity increases will be higher than
demand increases in 2005 and industry sources indicate the trend will continue through 2008.2%° Also,
although U.S. prices were particularly strong in 2004 as a result of tight global supply, prices had already
begun to decline in the fourth quarter of 2004, are continuing to decline in 2005, and are predicted to
decline further.?* World Steel Dynamics reports and forecasts U.S. spot market prices for hot-rolled
band declining from the peak in September 2004 of $*** per metric ton, to $*** per metric ton in the
fourth quarter of 2004, to $*** per metric ton in the first quarter of 2005, to $*** per metric ton in the
second quarter of 2005, and to $*** per metric ton in the third quarter of 2005.%* There is also some
indication on the record that these price declines are being realized ahead of schedule.?® Thus, while
2004 prices and even projected prices far exceed prices during the original investigation period and the
beginning of the review period, it must be recognized that raw material costs were very high at the end of
the review period and are forecast to continue to be high or rising for the reasonably foreseeable future.?*
In this environment, the industry requires prices that are higher than historical averages in order to
maintain profitability and make the capital expenditures needed for its meaningful recovery. However,
declining prices mean that the gap between price and cost will likely narrow, even with the orders and
suspended investigation in place. Higher costs also offset the effects of the industry’s improved
productivity, which would tend to lower the price level at which the industry would be expected to be
profitable, all other things remaining equal.?® ?*¢ In short, the factors that enabled the domestic industry
to achieve strong operating results in 2004 are not likely to continue. Thus, while we do not consider the

248 (_..continued)
U.S. Steel Prehearing Brief at Attachment 8.

¥ CR at IV-37, PR at IV-27. China’s crude steel output increased from 128 million tons in 1998 to 232 million
tons in 2003; its producers manufactured 48.4 million tons of hot-rolled coil in 2004. CR at IV-34, PR at 1VV-25.

0 CR at IV-34, PR at I\V-25; Nucor Prehearing Brief at Exhibit 1 (OECD); ISG Prehearing Brief at Exhibit 7
(steel industries of North America).World Steel Dynamics predicts Chinese oversupply of hot-rolled steel starting in
2006. World Steel Dynamics, Global Steel Alert #26 at 11-12, 28.

#L CR at IV-32-1V-33 and n. 63., PR at IV-24 and n. 63.
2 \World Steel Dynamics, Global Steel Alert #26 (Mar. 23, 2005) (China: Not a Long-Term Threat) at 1, 11, 12.

253 World Steel Dynamics, Global Steel Alert #26 at 10 (hot-rolled band spot price in mid-March 2005 in United
States ranged from $*** to $*** per net ton, versus a brief high in the fall of 2004 of $*** per net ton).

2% See ISG’s Posthearing Brief at 7-9 and ISG’s Final Comments (and documents cited therein) at 13-14.
Industry representatives further note that, even though much hot-rolled steel is sold pursuant to contract, many of
these contracts have price adjustment mechanisms and therefore contract prices are not insulated from spot price
declines. CR at V-9, PR at V-6; see also ISG Posthearing Brief, Answers to Commission Questions at 26-28.

2% \We do not agree with the respondent steel consumers’ claim that consolidation in the U.S. hot-rolled steel
industry has given U.S. producers substantial market power. Steel Consumers Prehearing Brief at 11-18. While
consolidation has arguably improved the industry’s position by increasing flexibility in allocating production among
different facilities, the industry is not highly concentrated, and industry producers are still affected by the traditional
forces of supply and demand.

2% We also note that the domestic industry has increased the share of its total shipments made to the merchant
market from 34.4 percent in 1999 to 38.1 percent in 2004. CR/PR at Table 111-6. Thus, the share of the industry’s
output that would be most directly impacted by subject import competition in the event of revocation or termination
has grown.
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domestic industry to be currently in a weakened condition, it is susceptible to the continuation or
recurrence of material injury.

For the reasons discussed above, should the orders be revoked and the su