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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigations Nos. 731-TA-1006-1009 (Preliminary)

UREA AMMONIUM NITRATE SOLUTIONS FROM BELARUS, LITHUANIA, RUSSIA, AND
UKRAINE

DETERMINATIONS

On the basis of the record! developed in the subject investigations, the United States
International Trade Commission determines, pursuant to section 733(a) of the Tariff Act of 1930 (19
U.S.C. § 1673b(a)) (the Act), that there is a reasonable indication that an industry in the United States is
materially injured by reason of imports from Belarus, Russia, and Ukraine of urea ammonium nitrate
solutions, provided for in subheading 3102.80.00 of the Harmonized Tariff Schedule of the United
States, that are alleged to be sold in the United States at less than fair value (LTFV). The Commission
has determined that U.S. imports from Lithuania are negligible.?

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigations with regard to Belarus, Russia, and Ukraine. The
Commission will issue a final phase notice of scheduling, which will be published in the Federal
Register as provided in section 207.21 of the Commission’s rules, upon notice from the Department of
Commerce of an affirmative preliminary determination in the investigation under section 733(b) of the
Act, or, if the preliminary determinations are negative, upon notice of affirmative final determinations in
those investigations under section 735(a) of the Act. Parties that filed entries of appearance in the
preliminary phase of these investigations need not enter a separate appearance for the final phase of the
investigations. Industrial users, and, if the merchandise under investigation is sold at the retail level,
representative consumer organizations have the right to appear as parties in Commission antidumping
and countervailing duty investigations. The Secretary will prepare a public service list containing the
names and addresses of all persons, or their representatives, who are parties to the investigation.

BACKGROUND

On April 19, 2002, a petition was filed with the Commission and Commerce by the Nitrogen
Solutions Fair Trade Committee, an ad hoc coalition of U.S. producers of urea ammonium nitrate
solutions, which consists of CF Industries, Inc. of Long Grove, IL; Mississippi Chemical Corp. of Yazoo
City, MS; and Terra Industries, Inc. of Sioux City, IA, alleging that an industry in the United States is
materially injured or threatened with material injury by reason of LTFV imports of urea ammonium
nitrate solutions from Belarus, Lithuania, Russia, and Ukraine. Accordingly, effective April 19, 2002,
the Commission instituted antidumping duty investigations Nos. 731-TA-1006-1009 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference to be held
in connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of April 29, 2002 (67 FR 20994). The conference was held in Washington, DC, on May 10, 2002, and zil
persons who requested the opportunity were permitted to appear in person or by counsel.

' The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

? Commissioner Lynn M. Bragg, however, further finds that subject imports of urea ammonium nitrate solutions
from Lithuania will imminently account for more than 3 percent of total import volume of all such merchandise, and
determines that there is a reasonable indication that an industry in the United States is threatened with material
injury by reason of imports of the subject merchandise from Lithuania that are alleged to be sold at LTFV.
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VIEWS OF THE COMMISSION

Based on the record in these investigations, we find that there is a reasonable indication that an
industry in the United States is materially injured by reason of imports of urea ammonium nitrate
solutions (“UAN”) from Belarus, Russia, and Ukraine that allegedly are sold in the United States at less
than fair value (“LTFV”). We also find that imports of UAN from Lithuania that allegedly are sold at
LTFV are negligible.'

L THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary antidumping and countervailing duty determinations requires
the Commission to determine, based upon the information available at the time of the preliminary
determination, whether there is a reasonable indication that a domestic industry is materially injured,
threatened with material injury, or whether the establishment of an industry is materially retarded, by
reason of the allegedly unfairly traded imports.? In applying this standard, the Commission weighs the
evidence before it and determines whether “(1) the record as a whole contains clear and convincing
evidence that there is no material injury or threat of such injury; and (2) no likelihood exists that contrary
evidence will arise in a final investigation.”

II. DOMESTIC LIKE PRODUCT
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of imports of the subject merchandise, the
Commission first defines the “domestic like product” and the “industry.” Section 771(4)(A) of the
Tariff Act of 1930, as amended (“the Act”), defines the relevant domestic industry as the “producers as a
[w]hole of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”® In turn, the Act defines
“domestic like product” as “a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation ....”¢

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in

! Commissioner Lynn M. Bragg finds that imports from Lithuania will imminently exceed the statutory
negligibility threshold. She further finds that there is a reasonable indication that the domestic industry is threatened
with material injury by reason of subject imports from Lithuania. See supra nn. 45, 65 & 79.

219 U.S.C. §§ 1671b(a), 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994,
1001-04 (Fed. Cir. 1986); Aristech Chemical Corp. v. United States, 20 CIT 353, 354-55 (1996). We note that no
party argued that the establishment of an industry is materially retarded by reason of the allegedly unfairly traded
imports.

3 American Lamb, 785 F.2d at 1001 (Fed. Cir. 1986); see also Texas Crushed Stone Co. v. United States, 35 F.3d
1535, 1543 (Fed. Cir. 1994).

419 US.C. § 1677(4)(A).
*1d.
619 U.S.C. § 1677(10).




characteristics and uses” on a case-by-case basis.” No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.® The
Commission looks for clear dividing lines among possible like products, and disregards minor
variations.” Although the Commission must accept the determination of the Department of Commerce
(“Commerce”) as to the scope of the imported merchandise allegedly subsidized or sold at less than fair
value, the Commission determines what domestic product is like the imported articles Commerce has
identified."®

B. Product Description

Commerce has defined the imported merchandise within the scope of these investigations as:
For purposes of these investigations, the product covered is all mixtures of urea and ammonium
nitrate in aqueous or ammoniacal solution, regardless of nitrogen content by weight, and
regardless of the presence of additives, such as corrosion inhibitors. The merchandise subject to
these investigations is classified in the Harmonized Tariff Schedule of the United States
(HTSUS) at subheading 3102.80.00.00. Although the HTSUS subheading is provided for
convenience and U.S. Customs Service (U.S. Customs) purposes, the written description of the
merchandise under investigation is dispositive.'!

The subject merchandise, UAN, is an aqueous solution of urea and ammonium nitrate that generally
contains relatively equal proportions of both chemicals and is about 30 percent nitrogen by volume.'
UAN is a fertilizer that delivers nitrogen, an important nutrient, to crops and is used primarily in the
United States and Europe."* UAN is becoming increasingly popular because of its safety and ease of

7 See, e.g., NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’1 Trade 1998); Nippon Steel
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct.
Int’1 Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’””). The Commission generally considers a number of
factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution;

(4) customer and producer perceptions of the products; (5) common manufacturing facilities, production processes,
and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455, n.4; Timken Co. v.
United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

8 See, e.g., S. Rep. No. 96-249, at 90-91 (1979).

° Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249, at 90-91 (1979)
(Congress has indicated that the domestic like product standard should not be interpreted in “such a narrow fashion
as to permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article
are not ‘like’ each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

19 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
domestic like product corresponding to several different classes or kinds defined by Commerce); Torrington,
747 F. Supp. at 748-52 (affirming Commission’s determination of six domestic like products in investigations
where Commerce found five classes or kinds).

Il 66 Fed. Reg. 35492 (May 20, 2002).
12 Confidential Staff Report (“CR”), INV-078, May 28, 2002 at I-4, Public Report (“PR.”) at I-3.
13 Transcript of Staff Conference (May 10, 2002) at 10 (“Tr.”); CR at I-4, PR at I-3.
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handling and application, compared to other nitrogen fertilizers."* Because UAN is a liquid, it can be
used in irrigation systems and for minimal-till and no-till farming."

C. Domestic Like Product
1. Arguments of the Parties

Petitioners argue that the Commission should find the domestic like product to be coextensive
with the scope of investigation. They argue that although other chemicals (urea, ammonium nitrate, and
ammonia) can be used as nitrogen fertilizers, they should not be included in the domestic like product.

Respondents argue that the domestic like product should be expanded to include other chemicals
that are used as nitrogen-based fertilizers: urea, ammonium nitrate, and ammonia.!* They maintain that
UAN, urea, ammonium nitrate, and ammonia are all interchangeable, even though they differ chemically
and in physical form, because they are used to deliver nitrogen to crops.!” The respondents contend that
channels of distribution are the same for urea, ammonium nitrate, ammonia, and UAN,'® and that
customers perceive these chemicals to be similar because they are substitutable.!”” Respondents argue
that all four chemicals share production facilities.”’ While respondents do not argue that these chemicals
are similarly priced on a per unit of nitrogen basis, they contend that their prices move in tandem.?!

Petitioners respond that the three other chemicals differ in physical properties, uses, and
channels of distribution.? They contend that interchangeability among the chemical fertilizers is limited
because farmers cannot switch from using a solution to using a fertilizer in solid form, crop needs differ,
and soil characteristics may preclude the use of certain fertilizers.”> According to petitioners, UAN can
be used only for no-till and minimum-till farming while urea, ammonium nitrate, and ammonia are
inappropriate for these applications.? Petitioners assert that UAN is produced in dedicated plants, so
there are no common manufacturing facilities or employees between UAN and the other chemicals.?

2. Analysis

Based on the record in these preliminary investigations, we do not include the nitrogen-based
chemicals other than UAN in the domestic like product.

All four compounds, urea, ammonium nitrate, ammonia, and UAN, contain nitrogen, but the
physical properties of the four chemicals differ significantly. UAN is a liquid while urea and ammonium

4 CR at1-4,1-5, PR at I-4.

5 CR atI-5, PR at I-4.

16 See International Raw Materials’ (“IRM”) Postconference Brief at 2; J.R. Simplot’s Postconference Brief at 1.
17 IRM’s Postconference Brief at 4-5; J.R. Simplot’s Postconference Brief at 3-4.
18 JRM’s Postconference Brief at 10; J.R. Simplot’s Postconference Brief at 5.

19 IRM’s Postconference Brief at 11-12; J.R. Simplot’s Postconference Brief at 6.
2 IRM’s Postconference Brief at 12-14; J.R. Simplot’s Postconference Brief at 7.
' IRM’s Postconference Brief at 15-16; J.R. Simplot’s Postconference Brief at 7.
22 Petitioners’ Postconference Brief, Exh. 1, at 21.

23 Petitioners’ Postconference Brief, Exh. 1, at 22.

24 Petitioners’ Postconference Brief, Exh. 1, at 21-22.

25 Petitioners’ Postconference Brief, Exh. 1, at 26.



nitrate are solid at room temperature.”® Ammonia is a gas at room temperature, unless it is under
pressure, and it is extremely caustic.”” All four chemicals are used as fertilizers, but UAN is utilized
almost exclusively as a fertilizer,”® while urea, ammonium nitrate, and ammonia have a variety of uses in
other industries.”

Although there appears to be some degree of interchangeability among urea, ammonium nitrate,
ammonia, and UAN when used as fertilizer, different application equipment is used with each chemical
fertilizer, thus limiting interchangeability.® Further, because it is a liquid, UAN is superior for use with
irrigated crops and in minimum or no-till farming.>' It can be mixed with other solutions, such as
pesticides for a single application.?> Also, urea, ammonium nitrate, and ammonia have other non-
agricultural uses for which UAN is inappropriate. Therefore, when the full-range of uses is considered,
interchangeability among these chemicals and UAN is limited.

The most prevalent process used to manufacture UAN in the United States involves the diversion
of urea and ammonium nitrate solutions from adjacent plants that manufacture these two inputs.
Available information therefore suggests that, to a large extent, production of UAN occurs in dedicated
manufacturing facilities, suggesting limited overlap of production facilities and employees.® With
respect to channels of distribution, UAN, because of its weight, often is shipped by barge and rail, as are
the other chemicals.** Farmers will pay a premium for UAN because it is superior to the other chemicals
as a nitrogen fertilizer.> *

Based upon their significant differences, particularly their different physical properties, uses,
prices, and limited interchangeability, we do not find it appropriate to include urea, ammonium nitrate, or
ammonia in the definition of the domestic like product. We therefore define the domestic like product to
be coextensive with the product described in the scope of these investigations, i.e., UAN.

III. DOMESTIC INDUSTRY AND RELATED PARTIES

A. Domestic Industry

The domestic industry is defined as “producers as a [w]hole of a domestic like product, or those
producers whose collective output of a domestic like product constitutes a major proportion of the total

% CRatl-12,1-13, PR at I-9.

CRatI-13,PR at I-9.

2 CRatI-13,PR at I-9.

¥ CRatl-12,1-13,PR at I-9.

*CRatI-11,PRatI-7.

' CRatI-5, PR at I-4.

32CR atI-5, PR at I-4.

# CR at I-8, PR at I-6. Solid urea and ammonium nitrate are not used as inputs. Id.
*CRatI-12, PR at I-8.

3 CR atI-5, PR at I-7. “UAN typically commands a price premium on a cost per pound of nitrogen basis over
urea and ammonia.” Tr. at 15.

3¢ The record does not include information concerning customer perceptions in the marketplace of the four
chemicals. In any final phase of these investigations, we will seek more information about competition among these
other chemicals and UAN.



domestic production of the product.”’ In defining the domestic industry, the Commission’s general
practice has been to include in the industry all domestic production of the domestic like product, whether
toll-produced, captively consumed, or sold in the domestic merchant market.?®

Based on our domestic like product finding, we determine that the domestic industry consists of
all U.S. producers of UAN.

B. Related Parties

We must further determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Act. That provision of the
statute allows the Commission, if appropriate circumstances exist, to exclude from the domestic industry
producers that are related to an exporter or importer of subject merchandise or which are themselves
importers.* Exclusion of such a producer is within the Commission’s discretion based upon the facts
presented in each case.” .

We have determined to exclude producer *** as a related party. First, by virtue of its imports of
subject merchandise from *** is a related party.*! It now ***, with its imports of subject merchandise
*kk in 2001.42 ***8%kk gyooesting that its interests lie in importation rather than domestic production.
Because it appears to have benefitted from its importations of subject merchandise and it *** we find
that appropriate circumstances exist to exclude this producer as a related party.*

719 U.S.C. § 1677(4)(A).

38 See United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’l Trade 1994), aff’d,
96 F. 3d 1352 (Fed. Cir. 1996).

¥ 19 U.S.C. § 1677(4)(B).

4 Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’l Trade 1989), aff’d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude the
related parties include: (1) the percentage of domestic production attributable to the importing producer; (2) the
reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.g.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for
related producers and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.g., Melamine Institutional Dinnerware from China, Indonesia, and Taiwan, Inv. Nos. 731-TA-
741-743 (Final), USITC Pub. 3016 (Feb. 1997) at 14, n.81.

4 CR/PR at Table III-5.
2 See CR/PR at Table III-5.
43 See CR/PR at Table VI-3.

4 We also note that *** all purchased subject imports during the period of investigation. It is not clear whether
any of these companies should be considered a related party based upon these purchases. However, each
company’s purchases was less than *** percent of its U.S. shipments during the period of investigation. See CR/PR
at Table ITI-3 & III-5. It is clear, therefore, that these companies are primarily domestic producers, and it is unlikely
that these small purchases affected their financial results. Accordingly, we do not exclude any of these domestic
producers.




Iv. NEGLIGIBLE IMPORTS*

Imports from a subject country corresponding to a domestic like product that account for less
than three percent of all such merchandise imported into the United States during the most recent 12
months for which data are available preceding the filing of the petition shall be deemed negligible.* The
statute further provides that imports from a single country that comprise less than three percent of total
imports of such merchandise may not be considered negligible if there are several countries subject to
investigation with negligible imports and the sum of such imports from all those countries in the
aggregate accounts for more than seven percent of the volume of all such merchandise imported into the
United States.*’

The statute also provides that, even if imports are found to be negligible for purposes of present
material injury, they shall not be treated as negligible for purposes of a threat analysis should the
Commission determine that there is a potential that imports from the country concerned will imminently
account for more than three percent of all such merchandise imported into the United States.*® By

4 Commissioner Bragg finds that the subject imports from Lithuania are negligible for purposes of present
material injury analysis, given that the volume of such imports accounts for less than three percent of all such
merchandise imported into the United States during the most recent 12 months for which data are available (April
2001 to March 2002).

However, Commissioner Bragg further finds that there is a potential that imports will imminently exceed
the three percent negligibility threshold. First, Commissioner Bragg acknowledges that the volume of subject
imports from Lithuania has trended downward since June 2001 and the sole Lithuanian producer, Achema, asserts
that exports to the EU have increased recently; nonetheless, the record indicates that subject imports from Lithuania
were *** percent of total UAN imports during the 12 months preceding the filing of the petition. Achema’s
Postconference Brief at 16 & 17; CR/PR at Tables IV-4 & VII-2. Second, Commissioner Bragg further notes that
the United States and the EU are the two primary markets for UAN. A recent succession of antidumping
investigations conducted by the EU involving related nitrogen-based fertilizers resulted in increased exports of those
products to the U.S. market by third country producers. See e.g., Council Regulation (“EC”) 663/1998, Mar. 23,
1998 (imposing an antidumping duties on imports of ammonium nitrate originating from Russia); EC 1995/2000,
Sept. 18, 2000 (imposing antidumping and countervailing duties on imports of urea, ammonium nitrate, and UAN
solutions from Belarus, Lithuania, Russia, and Ukraine); EC 132/2001, Jan. 22, 2001 (imposing an antidumping and
countervailing duties on imports of ammonium nitrate originating from Ukraine); EC 901/2001, May 7, 2001
(imposing an antidumping duties on imports of urea originating from Russia); EC 92/2002, Jan. 17, 2001 (imposing
an antidumping duties on imports of urea originating from Belarus, Lithuania, and Ukraine). Petitioner’s
Postconference Brief at Exhs. 3 & 4. These recent EU antidumping orders, which include Lithuanian UAN, suggest
that exports to the EU will diminish and the United States would likely become the target market for Lithuanian
UAN, as has occurred in the past with both urea and ammonium nitrate. CR/PR at VII-9-10; Petitioners’
Postconference Brief at 42-46 & Exh. 38. Third, annual imports from Lithuania steadily increased over the POI in
tandem with the other subject imports. CR/PR at Table IV-2. Moreover, Commerce has revised its estimate, and
now indicates that U.S. imports from Lithuania are *** percent of total imports during the period, which further
mitigates against an outcome dispositive determination regarding Lithuania at this preliminary stage of these
investigations. CR/PR atIV-6, n.8. For these reasons, Commissioner Bragg determines that there is a potential that
subject imports from Lithuania will imminently exceed the three percent negligibility threshold.

%19 U.S.C. § 1677Q24)(A)()(D).

4719 U.S.C. § 1677(24)(A)(ii). Subject imports from the other three countries are well above the negligibility
threshold. See CR/PR at Table IV-3.

# 19 U.S.C. § 1677(24)(A)(iv).



operation of law, a finding of negligibility terminates the Commission’s investigations with respect to
such imports.*

The Commission is authorized to make “reasonable estimates on the basis of available statistics”
of pertinent import levels for purposes of deciding negligibility.*

Negligibility is an issue in these investigations with respect to subject imports from Lithuania.
The most recent 12-month period preceding the filing of the petition, April 2001 through March 2002, is
the appropriate period for evaluating negligibility in these investigations.”® Total imports over the period
were calculated using official U.S. import statistics for imports for consumption of UAN.*? Subject
imports from Lithuania were calculated using information supplied by Achema, the sole Lithuanian
producer of UAN. The Commission relied upon Achema’s reported shipm<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>