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UNITED STATESINTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-875, 880, and 882 (Final)

CERTAIN STEEL CONCRETE REINFORCING BARSFROM INDONESIA,
POLAND, AND UKRAINE

DETERMINATIONS

On the basis of the record" developed in the subject investigations, the United States
International Trade Commission determines, pursuant to section 735(b) of the Tariff Act of 1930 (19
U.S.C. § 1673d(b)) (the Act), that an industry in the United Statesis materially injured by reason of
imports from Indonesia, Poland, and Ukraine of certain steel concrete reinforcing bars,? provided for in
subheading 7214.20.00 of the Harmonized Tariff Schedule of the United States, that have been found by
the Department of Commerce to be sold in the United States at |ess than fair value (LTFV).

BACKGROUND

The Commission instituted these investigations effective June 28, 2000, following receipt of
petitions filed with the Commission and Commerce by the Rebar Trade Action Coalition (RTAC)
(Washington, D.C.) and itsindividual members.® The final phase of the investigations was scheduled by
the Commission following notification of preliminary determinations by Commerce that imports of
certain steel concrete reinforcing bars from Indonesia, Poland, and Ukraine were being sold at LTFV
within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of the scheduling of the
Commission’sinvestigations and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of February 14, 2001 (66 FR
10317). The hearing was held in Washington, DC, on April 5, 2001, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
207.2(f)).

2 Chairman Stephen Koplan, Vice Chairman Deanna Tanner Okun, and Commissioner Lynn M. Bragg determine
that aregional industry in the United States is materially injured by reason of imports from Indonesia, Poland, and
Ukraine of certain stedl concrete reinforcing bars. The defined region consists of al the states east of the
Mississippi plus Arkansas, Louisiana, Missouri, and Texas, as well as the District of Columbia and Puerto Rico.
Commissioner MarciaE. Miller, Commissioner Jennifer A. Hillman, and Commissioner Dennis M. Devaney
determine that an industry in the United States is materially injured by reason of imports from Indonesia, Poland,
and Ukraine of certain stedl concrete reinforcing bars. The Commission also determined that critical circumstances
did not exist with respect to subject imports from Poland and Ukraine.

3 The individual members of RTAC on whose behalf the petitions were filed are as follows:. AmeriSteel (Tampa,
FL); Auburn Steel Co., Inc. (Auburn, NY); Birmingham Steel Corp. (Birmingham, AL); Border Steel, Inc. (El Paso,
TX); CMC Steel Group (Seguin, TX); Marion Steel Co. (Marion, OH); Nucor Steel (Darlington, SC); and
Riverview Steel (Glassport, PA). Auburn was not a petitioner with respect to Indonesia.



VIEWSOF THE COMMISSION

Based on the record in these investigations, Chairman Koplan, Vice Chairman Okun, and
Commissioner Bragg determine that aregional industry in the United States is materialy injured by
reason of subject imports from Indonesia, Poland, and Ukraine of certain concrete steel reinforcing bars
(“rebar”) that are sold in the United States at less than fair value (“LTFV"). Commissioners Miller,
Hillman, and Devaney determine that a domestic industry in the United Statesis materially injured by
reason of subject imports from Indonesia, Poland, and Ukraine of rebar that are sold in the United States
a LTFV. The Commission also determines that critical circumstances do not exist with respect to those
subject imports from Poland and Ukraine that were subject to affirmative critical circumstances findings
by the U.S. Department of Commerce (“Commerce”).

On June 30, 2000, petitions were filed regarding subject imports from Austria, Belarus, China,
Indonesia, Japan, Korea, Latvia, Moldova, Poland, Russia, Ukraine, and Venezuela. In the preliminary
determinations, the Commission terminated its investigations with respect to Austria, Japan, Russia, and
Venezuela® On April 11, 2001, Commerce issued its final determinations with respect to Indonesia,
Poland, and Ukraine.? Although at this point in the proceedings we only make final material injury
determinations with respect to these three countries, we are also resolving certain legal issuesrelevant to
all eight subject countries, such as the definition of the domestic like product and the domestic industry.

These views are organized such that Chairman Koplan, Vice Chairman Okun, and Commissioner
Bragg' s views on the regional industry are presented first, followed by Commissioners Miller, Hillman,
and Devaney’ s views based on a national industry analysis.

l. DOMESTIC LIKE PRODUCT

A. In General

To determine whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Act”), defines the relevant domestic industry as the “producers as a [w]hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”* In turn, the Act defines “domestic like
product” as“aproduct which islike, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation ...."°

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in

Y Inits preliminary investigations the Commission conducted a regional industry analysis as proposed by the
petitioners. In so doing, the Commission found that subject imports from Japan were not sufficiently concentrated
in the region and concluded that there was no reasonable indication that aregiona industry in the United States was
materially injured or threatened with material injury. The Commission also found that the imports of rebar from
Austria, Russia, and Venezuelawere negligible. Preliminary Determination at 3. Commissioner Bragg dissenting
with respect to Austria, Japan, Russia, and Venezuela.

266 Fed. Reg. 18753 (Apr. 11, 2001).

$19U.S.C. § 1677(4)(A).

#19 U.S.C. §1677(4)(A).

519 U.S.C. § 1677(10).



characteristics and uses’ on a case-by-case basis.® No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.” The
Commission looks for clear dividing lines among possible like products and disregards minor variations.®
Although the Commission must accept the determination of Commerce as to the scope of the imported
merchandise that has been found to be subsidized or sold at LTFV, the Commission determines what
domestic product is like the imported articles Commerce has identified.’

B. Product Description

Initsfinal determinations, Commerce defined the imported merchandise within the scope of
these investigations as rebar, encompassing:

all steel concrete reinforcing bars (rebar) sold in straight lengths, currently classifiable in the
Harmonized Tariff Schedule of the United States (HTSUS) under item number 7214.20.00
... . Specifically excluded are plain rounds (i.e., non-deformed or smooth bars) and rebar that
has been further processed through bending or coating.*

The subject merchandise is hot-rolled deformed rebar, designed specifically to enhance the
tensile and shear-stress strength of concrete structures.* Rebar is sold to customersin various forms and
stages of fabrication, but only stock deformed rebar, which is not further processed, is subject to these
investigations.*

None of the parties contested the Commission’s finding in the preliminary determinations of a
single domestic like product, rebar, and no new information has emerged in the final phase of these
investigations that would call into question the earlier determination. Accordingly, for the reasons stated
in the Commission’s preliminary determinations, we find that there is one domestic like product
consisting of rebar, coextensive with the scope of the subject merchandise.

® See, e.q., NEC Corp. v. Department of Commerce, 36 F. Supp. 2d 380, 383 (CIT 1998); Nippon Steel Corp. v.
United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749, n.3 (CIT 1990),
aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘ must be made on the particular record at
issue’ and the ‘unique facts of each case’ ”). The Commission generally considers a number of factorsincluding:
(1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer
perceptions of the products; (5) common manufacturing facilities, production processes and production employees;
and, where appropriate, (6) price. See Nippon, 19 CIT at 455, n.4; Timken Co. v. United States, 913 F. Supp. 580,
584 (CIT 1996).

7 See,eq., S. Rep. No. 96-249, at 90-91 (1979).

8 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49. Seeaso S. Rep. No. 96-249, at 90-91
(1979) (Congress has indicated that the like product standard should not be interpreted in * such a narrow fashion as
to permit minor differencesin physical characteristics or usesto lead to the conclusion that the product and article
arenot ‘like' each other, nor should the definition of ‘like product’ be interpreted in such afashion as to prevent
consideration of an industry adversely affected by the imports under consideration”).

® Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations where Commerce found five
classes or kinds).

10 66 Fed. Reg. 18752, 18753 (Apr. 11, 2001).
™ Confidential Staff Report (“CR”) at 1-7-1-10, Public Report (“PR”) at I-7.
2 CRat I-7-1-10, PR at I-7-1-9.




1. DOMESTIC INDUSTRY

The domestic industry is defined as “the producers as a{w} hole of a domestic like product.”** In
defining the domestic industry, the Commission’s general practice has been to include in the industry all
of the domestic production of the like product, whether toll-produced, captively consumed, or sold in the
domestic merchant market.**

There are two domestic industry issues in these final investigations: (1) whether thereisa
regional industry; and (2) whether any of the producers of the domestic like product should be excluded
from the industry as related parties.

Regional Industry Analysis

1. General Considerations

Section 771(4)(C) of the Tariff Act of 1930, as amended by the URAA,* provides that:

In appropriate circumstances, the United States, for a particular product market, may be divided
into 2 or more markets and the producers within each market may be treated asif they were a
separate industry if--

() the producers within such market sell al or ailmost al of their production of the
domestic like product in question in that market, and

(i) the demand in that market is not supplied, to any substantial degree, by
producers of the product in question located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of material injury, or material
retardation of the establishment of an industry may be found to exist with respect to an industry
even if the domestic industry as awhole, or those producers whose collective output of a
domestic like product constitutes a major proportion of the total domestic production of that
product, is not injured, if there is a concentration of dumped imports or imports of merchandise
benefitting from a countervailable subsidy into such an isolated market and if the producers of
all, or amost al, of the production within that market are being materially injured or threatened
by material injury, or if the establishment of an industry is being materially retarded, by reason of
the dumped imports or imports of merchandise benefitting from a countervailable subsidy. The
term “regional industry” means the domestic producers within aregion who are treated as a
separate industry under this subparagraph.’®

819 U.S.C. § 1677(4)(A).

14 See United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’| Trade 1994), aff’d, 96 F.3d
1352 (Fed. Cir. 1996).

% The Uruguay Round Agreements Act (“URAA”) amendmentsto the Tariff Act of 1930 (“the Act”), P.L. 103-
465, approved Dec. 8, 1994, 108 Stat. 4809. 19 U.S.C. § 1671 et seg., as amended.

619 U.S.C. §1677(4)(C). The URAA changes to the regional industry provisions were not intended to affect
substantive Commission practice. The definition of “regional industry” in the last sentence was added and technical
language changes were made by the URAA. The URAA also amended the statute to require that Commerce “to the
maximum extent possible, direct that duties be assessed only on the subject merchandise of the specific exporters or
producers that exported the subject merchandise for sale in the region concerned during the period of investigation.”
19 U.S.C. § 1673¢(d).




The statute sets three prerequisites that must be satisfied before the Commission can reach an
affirmative determination under aregional industry analysis.’” The Commission must determine that
thereis: (1) aregional market satisfying the requirements of the statute, (2) a concentration of dumped
importsinto the regional market, and (3) materia injury or threat thereof to producers of all or almost all
of the regional production, or material retardation to the establishment of an industry due to the
subsidized or dumped imports. The Commission will proceed to the subsequent step only if each
preceding step is satisfied.

The Commission has found, in the past, that “appropriate circumstances’ exist for the
Commission to engage in aregional industry analysis for products with low value-to-weight ratios and
where high transportation costs make the areas in which the product is produced necessarily isolated and
insular.'®

2. Background

In the preliminary determinations, the Commission found aregional industry for rebar, which
included 30 contiguous states from New England to Texas and from the Gulf of Mexico north on both
sides of the Mississippi up to the Canadian border, plus the District of Columbia and Puerto Rico.*®
In defining the boundaries of the region, the Commission also examined whether Oklahoma, lowa, and
Minnesota should be included in the region given their proximity. The Commission determined not to
include the latter three states for purposes of the preliminary determinations, but indicated that it would
reconsider theissue in any final phase of the investigations. Finally, the Commission determined that
subject imports from all countries, except for those from Japan, were sufficiently concentrated in the
region. Asthe subject imports from Japan were not sufficiently concentrated in the region, the
Commission terminated the investigation with respect to those imports.

In the preliminary determinations, the Commission found that domestic producers generally
reported that transportation costs accounted for a moderate percentage of the total cost of the product,
from 5 to 8 percent of the total delivered cost for U.S. inland transported products, and that transportation
charges for imports from the subject countries generally ranged from 8.9 percent to 14.6 percent.? While
the Commission noted that transportation costs are not a substantial part of any final delivered price to

7 Texas Crushed Stone Co. v. United States, 822 F. Supp. 773, 777, aff'd, 35 F.3rd 1535 (Fed. Cir. 1994)(“the
ITC's case-by-case approach represents a ‘ legitimate policy choice’ made by the agency in interpreting and applying
the statute.” 1d. at 1542), affirming Crushed Limestone from Mexico, Inv. No. 731-TA-562 (Preliminary), USITC
Pub. 2533 (July 1992)(“Limestone”). See also Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 920 (Ct. Int'l
Trade 1981)(court cautioned against “arbitrary or free handed sculpting of regional markets.”)

18 |n a 1997 investigation involving a similar domestic like product, the Commission found that while
transportation costs are not a substantial part of any final delivered price to customers, the low value-to-weight ratio
for rebar restricted the geographical areain which it could be competitively sold. The Commission found that
regional shipments of rebar generally were concentrated within a 250-mile radius of the producing mill. Steel
Concrete Reinforcing Bars From Turkey, Inv. No. 731-TA-745 USITC Pub. 3034 (Final) (April 1997) (“ Rebar
From Turkey”) at 4.

®CRat 1-2, PRat I-2. Thethirty statesincluded in the region were Maine, New Hampshire, Vermont,
Massachusetts, Connecticut, Rhode Island, New Y ork, New Jersey, Pennsylvania, Delaware, Virginia, Maryland,
West Virginia, North Carolina, South Carolina, Georgia, Florida, Mississippi, Alabama, Tennessee, Kentucky,
Ohio, Indiana, Illinois, Wisconsin, Michigan, Missouri, Arkansas, Louisiana, and Texas. Id.

2 preliminary Determination at 8, n.29 & 30.
2 Commissioner Bragg dissenting.
Z CRand PR at Table V-1.




customers, rebar is alow value-to-weight product, which appeared to restrict the geographical areain
which rebar can be competitively sold. The Commission found that shipments of rebar are reportedly
concentrated within 250 miles of the producing mill.Z2  Accordingly, the Commission found that
appropriate circumstances existed to conduct aregional industry analysis.

Chairman Koplan and Vice Chairman Okun indicated in the preliminary determinations that they
did not intend to revisit the issue of whether aregional analysis was appropriate in the fina phase of
these investigations. Commissioner Bragg noted that, barring any unforeseeable developmentsin the
record of any final phase investigations, she did not intend to revisit the issue.

Commissioners Miller, Hillman, and Askey indicated that they intended to revisit thisissue in the
final phase of the investigations, noting that there were similar trends concerning subject import volumes
and average unit prices both inside and outside the region.** They therefore invited the parties to address
what factors the Commission should consider in determining whether aregional analysisis appropriate.

Latein the final phase of these investigations, petitioner proposed that the Commission expand
the region found in the preliminary phase of the investigations to now include Oklahoma, lowa, and
Minnesota. According to the petitioner, it had learned that there are shipments of subject importsinto
two of those states and that three rebar millsin Minnesota, Oklahoma, and |owa showed financial results
that ***.% The petitioner also stated that either aregiona or national industry analysis would be
appropriate.

For the reasons stated in their respective sections, below, Chairman Koplan, Vice Chairman
Okun, and Commissioner Bragg base their material injury analysis on aregional industry, and
Commissioners Miller, Hillman, and Devaney base their material injury analysis on a national industry.

VIEWS OF CHAIRMAN KOPLAN, VICE CHAIRMAN OKUN,
AND COMMISSIONER BRAGG

I REGIONAL INDUSTRY ANALYSIS

A. Proposed Alternative Regions

We determine that aregional analysisis appropriate and for the reasons set forth below define a
30-state region consistent with our preliminary determinations.

In considering alternative regions, the Commission considers whether there is competition among
the subject imports and the domestic producers in the region and in the proposed alternatives to the
region. The Commission generally does not require actual competition but only that there are “no current
or future limitations on sales by the petitioner in these states.” %

% Preliminary Determination at 7.
2 Preliminary Determination at 8, n.28.

% Petitioner’ s Posthearing Br. at 2. Petitioner’ s assertion that Oklahoma, lowa, and Minnesota
should be included in the region was first raised in its posthearing brief. Inits prior submissions, petitioner
advocated that these three states should not be included in the region. Petitioner’s Prehearing Br. at 26.

% Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Preliminary), USITC Pub. 2415 at 20-22 (Aug.
1991)(Commission included states to which petitioner did not ship, noting that there was evidence of actual
marketing by petitioner in those states). See, e.q., Certain Fresh Potatoes from Canada (“ Round White Potatoes’),
Inv. No. 731-TA-124 (Preliminary), USITC Pub. 1364 (March 1983)(marketing of round white potatoesin the
states of New Jersey, Delaware, and Maryland, even though there were no producers of the like product in those
states, was enough to include those states in the region); Offshore Platform Jackets and Piles from the Republic of

(continued...)




As stated earlier, petitioner now requests that Oklahoma, 1owa, and Minnesota be included in the
region. In the preliminary phase of these investigations, the Commission considered whether these three
states should be included in the region given their proximity to the region and the presence of three
domestic producers. However, the Commission declined to include Oklahoma, lowa, and Minnesotain
theregionin light of the fact that only *** percent of regional producers’ shipments were shipped to
these three states and that *** percent of rebar production from those states was shipped into the 30-state
region.?’

The record continues to indicate that a large percentage of production in these three statesis
shipped to states outside the original 30-state region, and regional shipments into these states remain
relatively modest. Moreover, U.S. shipments of subject imports into these states were *** over the
period of investigation, amounting to only about *** in 2000.%

For these reasons, we do not include Oklahoma, lowa, and Minnesotain the region.

B. Market I solation Criteria

1. Sales of “All or Almost All” Production Within the Region

Producersin the region shipped more than 91.0 percent of their U.S. shipments of rebar within
the region throughout the period of investigation.” We find that this level satisfies the statutory market
isolation criterion of Section 771(4)(C)(i) of the Act that “producers within such market sell all or amost
all of their production of the domestic like product in that market.”*°

% (_..continued)
Korea and Japan, (“ Offshore Platform Jackets”) Inv. Nos. 701-TA-248 (Final) and 731-TA-259 and 260 (Final),
USITC 1848 at 8-10 (May 1986).

2" Preliminary Determination at 9, n.38.
% Producer’ s and Purchasers’ Questionnaire Responses.

#® CRand PR at Table 1-1. Regiona producers shipmentsin the region as a share of their total shipments were
92.4 percent in 1998, 92.1 percent in 1999, 91.7 percent in 2000. Id.

® 19 U.S.C. § 1677(4)(C)(i). Thisiswithin the range the Commission previously has considered sufficient to
satisfy this criterion. See Texas Crushed Stone, 822 F. Supp. 773, aff'd, 35 F.3rd 1535 (Fed. Cir. 1994); Cemex
S.A. v. United States, 790 F. Supp. at 292-294, aff'd, 989 F.2d 1202 (Fed. Cir. 1993).
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2. Demand in Region Supplied by U.S. Producer s Outside Region

The percentage of consumption in the region that was supplied by U.S. producers outside the
region was very low during the period of investigation.®* The share of regional consumption supplied by
U.S. producers outside the region was *** percent in 1998, *** percent in 1999, and *** percent in
2000.% We find that these percentages satisfy the second market isolation criterion of Section
771(C)(4)(ii) that “demand in that market is not supplied, to any substantial degree, by producers of the
product in question located elsewhere in the United States.” >

Having found that the two market isolation criteria have been satisfied, we therefore determine
that aregiona industry exists.

C. Concentration of Imports

Asindicated earlier, we are making final determinations in these views only with respect to
Indonesia, Poland, and Ukraine. However, in order to determine whether cumulation is appropriate in
our analysis with respect to these countries, we also address the concentration of imports and issues of
negligibility for all subject countries for purposes of these final determinations.

In the second step of the regiona industry analysis, the Commission determines whether the
statutory requirement of concentration of imports within the pertinent region is satisfied. The statute
does not define concentration. The legidlative history to the URAA indicates that “no precise
mathematical formulaisreliable in determining the minimum percentage which constitutes sufficient
concentration.”* The SAA aso provides that concentration of imports will be found to exist “if the ratio
of the subject imports to consumption is clearly higher in the regional market than in the rest of the U.S.
market, and if such importsinto the region account for a substantial proportion of total subject imports

* CR and PR at Table-1.
2 CRand PR at Table|-1.
%19 U.S.C. § 1677(4)(C)(ii).

% The Court of International Trade has suggested that alevel of 12 percent of total supply from outside of the
region may be too high to be considered insubstantial “in the abstract,” but nonetheless affirmed a Commission
determination holding that the market isolation criteria were satisfied when 12 percent of regional consumption was
supplied by producers outside the region. Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 919-920 (Ct. Int'l
Trade 1981). The Commission has found that an average of 10.5 percent was acceptable and on several occasions
that percentages of outside supply of less than 10 percent were acceptable. See, e.q., Gray Portland Cement and
Cement Clinker from Venezuela (“Venezuela Cement”), Inv. Nos. 303-TA-21 (Preliminary) and 731-TA-519
(Preliminary), USITC Pub. 2400 at 8-10 (July 1991); Mexico Cement, USITC Pub. 2305 at 15 (between 8 and 8.3
percent acceptable); Sugars and Sirups from Canada, Inv. No. 731-TA-3 (Final), USITC Pub. 1047 at 4, 14 (March
1980)(5.5 percent acceptable); Portland Hydraulic Cement from Australia and Japan,(* Portland Hydraulic Cement”)
Inv. Nos. 731-TA-108 and 109, USITC Pub. 1310 at 9 (November 1982)(less than 10 percent acceptable). It
determined in one case that 30 percent was too large, and in a second that percentages that ranged between 25 and
50 percent were too large. See Frozen French Fried Potatoes from Canada, Inv. No. 731-TA-93 (Preliminary),
USITC Pub. 1259 at 7 (June 1982); 12-Volt L ead-Acid Type Automotive Storage Batteries from the Republic of
Korea, Inv. No. 731-TA-261 (Preliminary), USITC Pub. 1710 at 8 (June 1985).

% SAA at 190.




entering the United States.”* 3 The SAA cautions that there is no “benchmark” for determining what
constitutes a concentration; rather it should be decided on a case-by-case basis.*® The courts have
affirmed the Commission's case-by-case approach to applying this provision of the statute.®

The ratio of imports to consumption in the region for each of the subject countries, with the sole
exception of Korea, was consistently higher than the ratio of imports to consumption outside the region
for these subject countries throughout the period of investigation.** With respect to Korea, the ratio of
Korean subject imports to consumption in the region, although lower than the ratio of subject imports to
consumption outside the region in 1999, was higher inside the region in 1998 and 2000.**

The percentage of total imports from each subject country into the region, with the exception of
China, Korea, and Indonesia, was 100.0 percent in 1998, ranged from *** to 100.0 percent in 1999, and
was 100.0 percent in 2000.%

China’s percentage of total imports into the region was 99.3 percent in 1999 and 75.5 percent in
2000.* While China's percentage of imports into the region declined from 1999 to 2000, the percentage
remained relatively high and the decline was coincident with the filing of the petition. Thus, we find
that subject imports from China are sufficiently concentrated within the region.

With respect to Korea, the percentage of total imports from Koreainto the region was 76.9
percent in 1998, 68.7 percent in 1999, and 78.1 percent in 2000, indicating an increasing trend of total
Korean imports into the region. “ We therefore find that given that the percentages of total Korean
subject imports are relatively high and increasing overall, Korean subject imports are sufficiently
concentrated within the region.

Finally, we note that subject imports from Indonesia were not present in the region or the entire
U.S. market in 2000. However, when present in the market, the concentration of Indonesian subject

% SAA at 190.

% |n the past, the Commission only considered the import penetration ratio in particular circumstances where
imports outside the region were widely dispersed or the regional industry was a significant portion of the national
industry. This Commission practice was affirmed by Texas Crushed Stone, 35 F.3rd 1535 (Fed. Cir. 1994). See
aso Gray Portland Cement and Cement Clinker from Japan (“ Japan Cement”), Inv. 731-TA-461 (Final), USITC
Pub. 2376 at 21, n. 47 (April 1991) (the Commission “would not consider it of much weight if Southern California
represented but a very small share of overal U.S. consumption”).

% SAA at 190. See also Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 614-615 (Ct. Int! Trade
1993).

¥ Texas Crushed Stone, 35 F.3rd 1535 (Fed. Cir. 1994); Cemex, 790 F. Supp. at 292-294 (Ct. Int'l Trade 1992),
aff'd, 989 F.2d 1202 (Fed. Cir. 1993).

“CR and PR at Table I-1. Chairman Koplan and Vice Chairman Okun note that with the exclusion of *** short
tons of reported Chinese imports from the region which were shipped to ***, discussed in their negligibility analysis
below, the ratio of Chinese imports to consumption inside the region remained significantly higher than the ratio of

imports to consumption outside the region.

“ The ratio of imports to consumption inside the region for subject imports from Koreawas *** percent in 1998,
*** percent in 1999, and *** percent in 2000, compared to *** percent in 1998, *** percent in 1999 and ***
percent in 2000 for the ratio of imports to consumption outside the region. CR and PR at Table I-1.

“CRand PR at Tablel-1.

“ CRand PR at Table|-1. Chairman Koplan and Vice Chairman Okun note that even with the exclusion of the
*** ghipment, China’'s percentage of total imports was relatively high at *** percent in 2000.

“CRand PR at Tablel-1.
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imports in the region was 100.0 percent in 1998 and 92.0 percent in 1999. ** Accordingly, we find that
subject imports from Indonesia are sufficiently concentrated in the region.

Based on a comparison of the market share of subject imports in the region to the market share of
subject imports outside of the region, as well as consideration of the proportion of total subject imports
that entered the region during the period of investigation, we find that subject imports from Belarus,
China, Indonesia, Latvia, Korea, Moldova, Poland, and Ukraine are sufficiently concentrated in the
region. Therefore, for purposes of the final determinations on subject imports from Indonesia, Poland,
and Ukraine, we consider whether there is material injury or threat thereof by reason of subject imports
on aregional industry basis.

1. RELATED PARTIES

Having defined the domestic industry as producers of rebar within the region, we must further
determine whether any producer of the domestic like product should be excluded from the domestic
industry as arelated party pursuant to 19 U.S.C. § 1677(4)(B). Section 1677(4)(B) allowsthe
Commission, if appropriate circumstances exist, to exclude from the domestic industry producers that are
related to an exporter or importer of subject merchandise or that are themselves importers.*® Exclusion
of such producers is within the Commission’s discretion based upon the facts presented in each case.*’

There are three companiesin the region that may be considered “related parties” under (ii)(11) or
(11) of the related parties provision based on ownership interests. ***, which hasimported *** from
**% *xx which imported subject imports from ***. In addition, *** imported subject rebar from *** 48
Consequently, it is necessary to consider whether “appropriate circumstances’ exist to exclude any of
these companies from the regional industry. “°

% CR and PR a Table |-1.
19 U.S.C. § 1677(4)(A).

47 Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’| Trade 1989), aff’ d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int'| Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude
related partiesinclude: (1) the percentage of domestic production attributable to the importing producer; (2) the
reason the U.S. producer has decided to import the product subject to investigation, i.e. whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of theindustry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.q.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’'| Trade 1992), aff’ d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipmentsto U.S. production for
related producers and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.q., Melamine Ingtitutional Dinnerware from China, Indonesia and Taiwan, Inv. Nos. 731-TA-
741-743 (Final), USITC Pub. 3016, at 14 n.81 (Feb. 1997).

“CRatIV-1-2, PRat IV-1-1V-2.

49 Commissioner Bragg dissenting with respect to ***. The volume of *** subject imports greatly exceeded the
volume of *** domestic production. In addition, *** operating performance over the POI remained at very high
levels, in contrast to most other domestic producers whose operating performance trended downward. The record
therefore indicates that *** has been somewhat insulated from the adverse effects of subject imports. Accordingly,
Commissioner Bragg finds that appropriate circumstances exist to exclude *** from the domestic industry as a
related party. Commissioner Bragg notes, however, that had she included *** in the domestic industry she would
have reached the same conclusion, i.e., affirmative determinations.
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None of these regional producersimport the subject product, nor did they report purchases of
subject merchandise from their related companies or other sources.®® Of the producersin question, ***
had operating margins higher than the other regional producers. In any event, there is no evidence that
any of these producers derive any concrete benefits, or operate in a manner that is different from any
other regional producer or affiliated importers. All either *** or are petitioners.> None of the parties
have argued for the exclusion of any of these U.S. producers from the domestic industry or from the
regional industry.

Based upon these facts, we do not find that appropriate circumstances exist to exclude any of
these producers from the regional industry under the related parties provision of the statute. We thus
define the regional industry to consist of all domestic production facilities producing the like product in
the region.

1. NEGLIGIBLE IMPORTS

The statute provides that subject imports corresponding to a domestic like product that account
for less than three percent of all such merchandise imported into the United States during the most recent
12 months for which data are available preceding the filing of the petition shall be deemed negligible.>
By operation of law, afinding of negligibility terminates the Commission’sinvestigations with respect to
such imports.® The statute also provides that, even if imports are found to be negligible for purposes of
present material injury, they shall not be treated as negligible for purposes of athreat analysis should the
Commission determine that there is a potential that imports from the country concerned will imminently
account for more than 3 percent of all such merchandise imported into the United States, or that thereisa
potential that the aggregate volumes of imports from the several countries with negligible imports will
imminently exceed 7 percent of al such merchandise imported into the United States.> The Commission
is authorized to make " reasonabl e estimates on the basis of available statistics’ of pertinent import levels
for purposes of deciding negligibility.* In addition, when the Commission makes aregional industry
determination, the statute provides that its negligibility analysis “shall be based upon the volume of
subject merchandise exported for sale in the regional market in lieu of the volume of all subject
merchandise imported into the United States.”®

% |n 2000, *** was *** regional producer of rebar, accounting for over $*** in total net sales and *** percent of
regional producers’ 2000 shipments. In contrast to the volume of *** regional shipments, its affiliated company
*** reported U.S. imports from subject sources (***) totaling *** short tons and valued at *** in 1998. All such
imports entered the 30-state region and were the equivalent of *** percent of *** regional production in 2000. In
2000, *** wasthe *** largest regional producer of rebar, accounting for over *** in total net salesand *** percent
of regional producers 2000 shipments. Its affiliate, ***, imported rebar from *** | totaling *** short tons valued at
*** in 2000. Such imports account for the equivalent of *** percent of *** regional production in 2000. CR at V-
2,nl1,2 &3 PrRalIV-1,n. 1,2 & 3.

*** plant reported $*** in total net salesin 2000. At the sametime, *** indicated that it imported ***
short tons from subject sourcesinto the region valued at ***. CRat 1V-2,n. 3, PRat V-1, n. 3.

51 CR and PR at Table l11-1.

5219 U.S.C. § 1677(24)(A)(i)(1).

5219 U.S.C. § 1671b(a)(1), 19 U.S.C. § 1673b(a)(1).
519 U.S.C. § 1677(24)(A)(iv).

%19 U.S.C. § 1677(24)(C); see also The Uruguay Round Agreements Act, Statement of Administrative Action,
H.R. Doc. No. 103-316, Vol. 1 at 856 (1994) (“SAA”).

%19 U.S.C. § 1677(24)(D).

12



Negligibility isanissuein these final investigations only with respect to imports from China. As
noted earlier, we are making final determinations only with respect to Indonesia, Poland, and Ukraine.
Therefore, our consideration of negligibility with respect to Chinaislimited to an assessment of China as
acandidate for cumulation in our present material injury analysis in the investigations before us.*’

According to official import statistics, the percentage of imports into the region from Chinawas
3.2 percent of total imports, which is above the statutory threshold for negligibility. However, the record
indicates that *** of rebar that were reported as imports from Chinainto the region entered the Port of
New Orleans and were shipped directly to the importer of record located in ***, which is outside of the
30-state region.® Consequently, because the first sale of this merchandise occurred outside of the region,
we do not consider it to be “exported for sale in the regional market” in our assessment of negligibility.>®
We determine that the volume of subject imports from China exported for sale into the region isless than
3 percent of total exports for sale in the region during the most recent 12-month period preceding the
filing of this petition for which data are available. Therefore, we are not cumulating subject imports
from Chinafor purposes of our analysis of present material injury involving subject imports from
Indonesia, Poland, and Ukraine.

We note, however, that because Commerce has not yet made its final determination with respect
to China, we do not reach the issue in these investigations as to whether imports from China will
imminently exceed 3 percent of all such merchandise imported into the United States.

" Commissioner Bragg does not join the remainder of this section. Shefinds, as she did in the preliminary
determinations, that subject imports from China are not negligible. This determination is based, in part, on
Commissioner Bragg's finding that Laiwu’ s sales of subject importsto *** for delivery to the Port of New Orleans
qualify as* subject merchandise exported for sale in the regional market.” See 19 U.S.C. § 1677(24)((D).
Commissioner Bragg does not agree with the Chinese respondent’ s contention that in regional industry
investigations “the location of the final destination of the sale, and not the location of the port of entry, iscritical.”
Pre-Hearing Brief of Laiwu Steel Group, Ltd. at 10. Commissioner Bragg believes that the application of
respondent’ s interpretation of the statute to assess negligibility with respect to Chinese subject imports would
reguire the same approach with respect to imports from all subject countries, to ensure fair and consistent
application of the negligibility provision. Takento itslogical conclusion, such an interpretation of the statute would
reguire the Commission to trace each importation of subject merchandise to the final end user to ensure the final
destination was within the region, a requirement not imposed by the statute.

¥ CRand PR at Table IV-9.

% We note that an assessment of shipments assigned past the port of entry is consistent with prior Commission
analysisin regional industry investigations. See, e.g., Gray Portland Cement and Cement Clinker from Japan,
Mexico, and Venezuela, Inv. Nos. 303-TA-21 (Review) and 731-TA-451, 461, and 519 (Review), USITC Pub.
3361 (Oct. 2000) at I-4. (“Based on analysis of importer questionnaires of those importers bringing product through
New Orleans, 30 percent of the import tonnage for New Orleans was sold in and was assigned to the Southern-tier,
with the balance having been shipped to importers of record outside the region.”); Frozen French Fried Potatoes
from Canada, Inv. No. 731-TA-93 (Preliminary), USITC Pub. 1259 (June 1982) at 8 (imports “enter the region, but
the imports are shipped directly to consignees outside the region and therefore, do not compete for sales within the

region”).
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V. CUMULATION
A. In General

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, Section 771(7)(G)(i) of the Act requires the Commission to cumulate
subject imports from al countries as to which petitions were filed and/or investigations self-initiated by
Commerce on the same day, if such imports compete with each other and with the domestic like product
in the United States market.®® The Act specifically excepts, however, imports from any country for
which the investigation has been terminated. ® Because the imports from Chinamay be negligible for
present material injury purposes, we have determined not to cumulate subject imports from Chinafor our
determination as to whether the regional industry is materially injured by subject imports from Indonesia,
Poland, and Ukraine.®?

In assessing whether subject imports compete with each other and with the domestic like
product,®® the Commission has generally considered four factors, including:

(D) the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions;

2 the presence of sales or offersto sell in the same geographic markets of subject
imports from different countries and the domestic like product;

(©)) the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

4 whether the subject imports are simultaneously present in the market.*

While no single factor is necessarily determinative, and the list of factorsis not exclusive, these
factors are intended to provide the Commission with aframework for determining whether the subject
imports compete with each other and with the domestic like product.®®> Only a“reasonable overlap” of
competition is required.®®

%19 U.S.C. 8 1677(7)(G)(i).

6119 U.S. C. § 1677(7)(c)(ii)(11).

62 Commissioner Bragg dissenting with respect to China.

% The SAA at 848 expressly states that “the new section will not affect current Commission practice under

which the statutory requirement is satisfied if there is a reasonable overlap of competition,” citing Fundicao Tupy,
S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int’| Trade 1988), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

6 See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-
280 (Final), USITC Pub. 1845 at 8, n.29 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898
(Ct. Int'l Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

® See, e.q., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’| Trade 1989).

% See Goss Graphic System, Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’| Trade 1998)
(“cumulation does not require two products to be highly fungible”); Mukand Ltd. v. United States, 937 F. Supp.
910, 916 (Ct. Int'| Trade 1996); Wieland Werke, 718 F. Supp. at 52 (“ Completely overlapping markets are not
required.”).
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B. Analysis

Chairman Koplan and Vice Chairman Okun have determined to cumulate the subject imports
from Belarus, Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine.*” The petitions with respect to
these subject countries were filed on the same day, and we find that there is a reasonable overlap of
competition among imports from each of these countries and between these subject imports and the
domestic like product.®

1. Funaibility

Rebar is a highly fungible product since virtually all rebar produced, sold, or used in the United
States meets certain common standards, such as ASTM, or state and local building codes, which dictate
minimum requirements for chemical composition, tensile strength, yield strength (grade), and elongation
tolerances.®® All U.S. producers and amajority of importers consider the domestic product and imported
rebar to be interchangeable regardless of country of origin.” A majority of purchasers reported that rebar
from all sourcesis generally used in the same applications. *

2. Geographic Overlap

Rebar produced in the region is sold throughout the region.”? Imported rebar from the subject
countries is sold or marketed throughout the region.”

3. Channels of Distribution

Domestic and imported rebar from the subject countries are sold to both distributors and
fabricators. Historically, domestic rebar was sold to fabricators and subject rebar to distributors, but this
distinction appears to have moderated. For example, of the 19 purchasers who responded to Commission
guestionnaires, 6 identified themselves as distributors, 7 identified themselves as fabricators, and 6
identified themselves as both. With the exception of 3 firms, al purchasers reported buying both
domestic and imported rebar during the period of investigation.”

67 Commissioner Bragg cumulates subject imports from Belarus, China, Indonesia, Korea, Latvia, Moldova,
Poland, and Ukraine,

% Petitions were also filed with respect to imports from Austria, Japan, Russia, and Venezuela. The
Commission, however, terminated its investigations with respect to these countriesin its preliminary determinations.
Commissioner Bragg dissenting with respect to Austria, Japan, Russia, and Venezuela.

®CRatl-9,1-12,1-13, PR at I-8, 1-10, |-11.

®CRatll-8,n. 8 CRatl-8 n. 21, PRatI1-6,n. 8 and I-8, n. 21.
"CRatl-9, PRat I-7-8.

2CRand PR at Table|-1.

" CRand PR at Tables IV-1, IV-2; Petitioner’ s Posthearing Br. at Exh. F.
"“CRatll-9, PR at 11-6-7.
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4, Simultaneous Pr esence

Domestically produced rebar was present in the region throughout the period for which data were
collected.”™

Based on the entire record, we find a reasonable overlap of competition and cumulate subject
imports from Belarus, Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine for purposes of our final
determinations with respect to LTFV imports from Indonesia, Poland and Ukraine.”™

V. MATERIAL INJURY BY REASON OF THE SUBJECT IMPORTS

In the final phase of antidumping duty investigations, the Commission determines whether an
industry in the United Statesis materially injured or threatened with material injury by reason of the
imports under investigation.”” In making this determination, the Commission must consider the volume of
imports, their effect on prices for the domestic like product, and their impact on domestic producers of the
domestic like product, but only in the context of U.S. production operations.” The statute defines
“material injury” as*“harm which is not inconsequential, immaterial, or unimportant.”” In assessing
whether the domestic industry is materially injured by reason of subject imports, we consider al relevant
economic factors that bear on the state of the industry in the United States.® No single factor is
dispositive, and all relevant factors are considered “within the context of the business cycle and conditions
of competition that are distinctive to the affected industry.” 8

A. Regional Industry Injury Analysis

Under aregional industry injury analysis, producers of “all or ailmost al” of the production in the
region must be materialy injured.®? Thereisno specification in the statute or in prior Commission
determinations as to what percentage of domestic production constitutes “all, or aimost all” in the context
of regional injury analysis. The Court of International Trade (“CIT”) has held that, a“numerical analysis
would not be appropriate under the regional injury provision . . . [because] numerous factors must be
considered and a quantitative analysis isinappropriate.”® The CIT has held that the “ Commission did not

®"CRat V-9, PRat IV-8.

® Commissioner Bragg finds that the same factors supporting cumulation with respect to these subject countries
apply equally with respect to subject imports from China, which, as discussed above, Commissioner Bragg finds not
to be negligible. Commissioner Bragg therefore includes subject imports from Chinain her cumulative analysis.
She further notes that the addition of subject imports from Chinato the analysis further strengthens a finding of
present material injury by reason of the subject imports.

719 U.S.C. § 1673d(b).

19 U.S.C. §1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each {such} factor . .. {a}nd explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B); see also Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

19 U.S.C. § 1677(7)(A).

8 19 U.S.C. § 1677(7)(C)(iii).
81 Id.

819 U.S.C. § 1677(4)(c).

8 Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 616 and 617 (Ct. Int’| Trade 1993); Cemex,
790 F. Supp. at 294 (Ct. Int’| Trade 1992), aff’ d, 989 F.2d 1202 (Fed. Cir. 1993).
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err in failing to apply afixed percentage test of eighty to eighty-five percent” in determining whether a
regional industry was injured. 3

Generally, after determining whether the aggregate regional data evidences material injury, the
Commission next examinesindividual producer data“ as appropriate to determine whether anomalies exist
that an aggregate industry analysis would disguise.” ® In examining individual producer data, the
Commission is*not required to adopt the pure plant-by-plant inquiry” and “[u]se of either a straight
aggregate or pure plant-by-plant method in determining injury in aregional analysisis not mandated by
statute or caselaw . .. ."%

For the reasons discussed below, we determine that the regional industry producing rebar is
materially injured by reason of subject imports that are sold in the United States at |ess than fair value.

B. Conditions of Competition

There are several conditions of competition that are relevant to our analysisin these
investigations. &

8 Mitsubishi Materials, 820 F. Supp. at 616 and 617 (Ct. Int’| Trade 1993); Cemex, 790 F. Supp. at 294 (Ct.
Int’l Trade 1992), aff’d, 989 F.2d 1202 (Fed. Cir. 1993).

8 Rebar From Turkey at 23 and nn.141-142.

8 Mitsubishi Materials, 820 F. Supp. at 617 and 618; accord, Mitsubishi Materials Corp. v. United States, 918 F.
Supp. 422, 427 (Ct. Int’| Trade 1996)(aggregate analysis of regional producers sufficient to satisfy the ‘all or amost
all’ standard where industry conditions were common to each regional producer); Cemex, 790 at 294 and 295 (“to
the extent that some safeguard is required to assure that the ‘all or amost all’ standard [was met].”) In Rebar From
Turkey, the Commission analyzed both “the statutory factors regarding the aggregate regional industry” and “the
performance of individual regiona producersto look for anomalies as a safeguard . . . to assure that the ‘al or
amost all’ standard [was] met.” Id. at 23 n. 142. The Commission also indicated that whileits individual analysis
was at the producer level, it further noted that “examination at the individual plant level would not change our
findings.” Id.

8 As amended by the URAA, the Act contains a provision on captive production at section 771(7)(C)(iv), which
provides:

(iv) CAPTIVE PRODUCTION -- If domestic producers internally transfer significant production
of the domestic like product for the production of a downstream article and sell significant
production of the domestic like product in the merchant market, and the Commission finds that --

() the domestic like product produced that is internally transferred for processing into
that downstream article does not enter the merchant market for the domestic like product,

(I1) the domestic like product is the predominant material input in the production of that
downstream article, and

(111) the production of the domestic like product sold in the merchant market is not
generally used in the production of that downstream article,

19 U.S.C. §1677(7)(C)(iv). The Statement of Administrative Action issued in conjunction with
the URAA indicates that where a domestic like product is transferred internally for the production
of another article coming within the definition of the domestic like product, such transfers do not
congtitute internal transfers for the production of a*“downstream article” for purposes of the
captive production provision. H. Doc. No. 103-316 at 853 (1994).
(continued...)
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Rebar is primarily used for the reinforcement of concrete structures, and demand for rebar follows
trends in construction.® During the last severa years, demand for rebar has increased, due to a strong
economy and increases in construction.® Apparent U.S. consumption of rebar within the region increased
from *** million tonsin 1998 to *** million tonsin 1999, and then decreased slightly to *** million tons
in 2000. *

There are at best limited substitutes for rebar. ** A mgjority of U.S. producers, importers, and
purchasers reported that there were no substitutes or no practical substitutes for rebar in most
applications.®

Rebar is generally regarded as a commodity product and rebar of the same grade and dimensions
is generally interchangeable regardless of origin.®® Rebar is produced to standard specifications. The
interchangeability of domestic and imported rebar suggests that price is asignificant factor in purchasing
decisions. Indeed, purchasers indicated that price was the most important factor in purchasing decisions.*

The most common specification of rebar sold in the United Statesis of nonalloy billet steel
(ASTM A615) in grade 60.* Rebar isusually sold in lengths of 20, 40, or 60 feet. Differing bar sizes
and lengths tend to predominate in different uses as a considerable portion of small rebar is applied to
light construction applications (e.g., residences, pools, patios, and walkways) while larger sizes in 60-foot
lengths are exclusively used in heavy construction applications (e.g. high-rise construction, bridges, and
roads).*

Both domestic producers’ and importers’ salesin the U.S. market primarily take place through
distributors, service centers, and fabricators.®” Domestic producers generally reported that transportation
costs accounted for 5 to 10 percent of the total cost of rebar. Inland transportation charges for regional

8 (...continued)

We have considered whether the captive production provision requires us primarily to focus our analysis
on the merchant market when assessing market share and the factors affecting the financial performance of the
domestic industry. In these investigations, the domestic industry captively consumes a significant portion of its
domestic like product in the manufacture of downstream products. CR and PR at Table VI-5. However, asin the
preliminary determinations, the record indicates that rebar sold in the merchant market is generally used in the
production of the same downstream products for which rebar is internally consumed. Domestic Producers
Questionnaire Responses. Accordingly, we find that the third criterion of the captive production provision is not
satisfied and thus the captive production provision does not apply in these investigations.

8 CRat -8, 11-4, PR at I-7, |1-3; Petitioner’ s Prehearing Br. at 6-7.

® CR at I1-4, PR at |1-3; Domestic Producers’ Questionnaire Responses, seee.g., *** QR at 27; *** QR at
Attachment A.

% CRand PR at Table C-1.
' CRat1-11,1-12; PR at I-9, I-10.

%2 Other products which reportedly may be used in limited applications include prestressed wire concrete strand
and smooth bars. CR at I-11, | 12, PR at I-9, I-10.

% CRat1-12, PR at I-10.
“CRatll-5 PRatI1-4.
®CRatl-9andn. 21, PRat I-8, n. 21.
®CRat 1-12, PR at I-10.

¥ CRand PR at I1-1.
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imports from the subject countries generally ranged from 1.5 percent to 18.0 percent.®® Shipments of
rebar are concentrated within distances of 250 miles of the producing mill and port of entry.*

Both subject and nonsubject imports of rebar are generally excluded from federa and state
projects subject to “Buy American” laws. The record aso indicates that in some instances purchasers
have a policy of favoring domestic rebar over imported merchandise. The parties disagree with regard to
how much of the U.S. market is subject to these restrictions and the record does not establish what
percentage of rebar is subject to “Buy American” or domestic preference policies. However, the record
indicates that domestic supplierstypically charge the same prices for all products, regardless of any “Buy
American” or domestic preference policies.'®

During the period of investigation, nonsubject imports' share of regional apparent consumption by
quantity increased from *** percent in 1998 to *** percent in 2000, and decreased to *** percent in
2000.'0

C. Volume of Subject Importst®

Section 771(C)(i) of the Act provides that the “Commission shall consider whether the volume of
imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”** The cumulated volume of imports of
rebar into the region increased significantly from 1998 to 1999, from *** short tonsin 1998 to *** short
tonsin 1999, an increase of *** percent. While imports declined in 2000 to *** short tons, this was still
abovethelevel in 1998.2* The record reflects the fact that imports declined significantly during the latter
half of 2000, coincident with the filing of the petition in June of 2000.> The volume of cumulated

% CRand PR at Table V-1.

¥ CRand PR at V-2.

W CRat V-8 PRat V-7.

%' CR and PR at Tables V-4, C-1.

102 Commissioner Bragg finds that with the inclusion of subject imports from China, the record indicates that the
cumulated volume of subject imports into the region increased from *** short tonsin 1998 to *** short tonsin
2000. CR and PR at Table IV-1. During this same period, the volume of domestic producers shipments also
increased from *** short tonsin 1998 to *** short tonsin 2000. CR and PR at Table 1V-4. However, cumulated
subject imports' share of regional apparent consumption increased from *** percent in 1998 to *** percent in 2000,
while domestic producers share of regional apparent consumption declined from *** percent in 1998 to ***
percent in 2000. CR and PR at Table 1V-6. Importantly, the growth in subject imports market share coincided with
a*** percent growth in overall regional apparent consumption. CR and PR at Table C-1. Thus, cumulated subject
imports gained an increased share of a growing regional market at the expense of domestic producers.
Commissioner Bragg therefore finds the volume of subject imports in both absolute terms and relative to regional
apparent consumption to be significant.

193 19 U.S.C. § 1677(7)(C)(i).
14 CR and PR at Table C-1.

1% The quantity of cumulated subject imports, on a national basis, was *** short tons in January-June 2000. The
guantity of cumulated subject imports decreased to *** short tonsin July-December 2000, a*** percent decrease.
INV-Y-097. Although these are based on national data, we note that the only cumulated subject country which
imported rebar outside of the region in 2000 was Korea. Hence, although these import quantities do not correspond
exactly to the quantity of importsinto the region, these data clearly reflect the decline in regional imports during the
second half of 2000. Respondents also acknowledged this decline in subject imports after the filing of the petition.
“As demonstrated in the monthly import data chart provided as Exhibit 5, subject imports peaked in March 2000,

(continued...)
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subject imports accounted for a significant portion of domestic consumption of rebar in the region.
Subject imports' share of apparent consumption in the region increased from *** percent in 1998 to ***
percent in 1999. Although subject imports’ share of consumption declined to *** percent in 2000, this
decline corresponded with the filing of the petition. U.S. producers share of consumption followed
disparate trends, declining from *** percent in 1998 to *** percent in 1999, and then increasing to ***
percent in 2000.'® Thus, U.S. producers’ market share improved only after import volume declined in
the year in which the petition wasfiled.

We find the volume of subject imports, both absolutely and relative to domestic regional
consumption to be significant.

D. Price Effects of the Subject | mports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of the subject imports,
the Commission shall consider whether —

(1) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(1) the effect of imports of such merchandise otherwise depresses pricesto a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.”’

The record in these investigations indicates that priceis a significant factor in purchasing
decisions, as rebar isacommodity product. As discussed above, subject imports and the domestic product
of the same size are comparable and generally interchangeable when used in the same applications.

There has been significant underselling by the subject imports throughout the period of
investigation. For the four products for which the Commission collected data, the subject imports
undersold the domestic like product in the region in 258 out of 265 quarterly pricing comparisons (i.e.,
over 97 percent of the pricing comparisons). Generaly, the margins of underselling ranged from *** to
*kk percent.los

Because rebar is a highly fungible, commodity product average unit value (“AUV”) datain these
investigations provide areliable basis for price comparisons. We note that there is no evidence of a shift
in product mix over the period of investigation.’® Throughout the period of investigation, subject
imports AUV's were much lower than AUV s for the domestic product sold in the region. Subject

105 (. .continued)
briefly rebounded, then plummeted in July 2000, right after the petitions were filed.” Posthearing brief of the
Polish and Latvian Respondents at 8.

106 CR and PR at Table C-1.
17 19 U.S.C. § 1677(7)(C)(ii).

18 CR and PR at Table V-6 and V-7. Only imports from Belarus had underselling margins lower than ***
percent. Specifically, the average margins of underselling for subject imports from Belarus were *** percent for
product 1, *** percent for product 2, *** percent for product 3, and *** percent for product 4. CR and PR at Table
V-6 and V-7.

19 CR at 1-9, n. 21, PR at 1-8, n.21; Producer and Importer Questionnaires.
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imports' AUVs equaled $** in 1998, $*** in 1999, and $*** in 2000, compared to the domestic like
products AUVswhich were $*** in 1998, $*** in 1999, and $*** in 2000.°

Prices for both the domestic like product and the subject imports generally declined throughout
the period of investigation."* However, the decline in domestic prices exceeded the decrease in domestic
raw material costs during the period of investigation."'? In 1998, the average reported cost of raw
materials per ton of rebar produced in the region was $149.20 and the average value of rebar sold was
$309.16 per ton, a spread of $159.96 per ton. In 1999, the average cost of raw materials per ton of rebar
produced in the region had fallen to $122.50 while the average value of rebar sold was $274.68 per ton, a
spread of $152.18 per ton. In 2000, the average cost of raw materials per ton of rebar produced in the
region was $128.73 while the average value of rebar sold was $269.20 per ton, a spread of $140.47 per
ton.*3

During these investigations, the Commission inquired into 76 lost sales allegations, which totaled
$*** million, and 25 lost revenues allegations in the region. Commission staff was able to confirm lost
regional sales of $*** million and 4 of the 25 lost sales all egations due to lower prices of the subject
imports.**

Accordingly, we find that subject imports have depressed or suppressed prices for the domestic

like product in the regional market to a significant degree during the period of investigation.*'

E. I mpact

In examining the impact of the subject imports on the regional industry, we consider all relevant
economic factors that bear on the state of the regional industry.*® These factors include output, sales,
inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow, return
on investment, ability to raise capital, and research and development. No single factor is dispositive and
all relevant factors are considered “within the context of the business cycle and conditions of competition
that are distinctive to the affected industry.” " 18 119

10 CR and PR at Tables V-1 and C-1. We also note that subject AUV's were below nonsubject AUVsin 1999
and 2000. CR and PR at Table C-1.

1 CRand PR at Table C-1, C-3.
12 Compare CR and PR at Tables VI-2 and VI-3.
113 Compare CR and PR Tables VI-2, VI-3 and Table C-1.

M4 CRat V-22, Appendix J. PR at V-9, Appendix J (includes at least one lost sale to the subject product from
China).

M5 Commissioner Bragg notes that the addition of subject imports from Chinato the injury analysis strengthens
the conclusion that subject imports have depressed or suppressed prices for the domestic like product to a
significant degree.

1819 U.S.C. § 1677(7)(C)(iii). Seealso SAA at 851 and 885 (“In material injury determinations, the
Commission considers, in addition to imports, other factors that may be contributing to overall injury. While these
factors, in some cases, may account for the injury to the domestic industry, they also may demonstrate that an
industry is facing difficulties from avariety of sources and is vulnerable to dumped or subsidized imports.” 1d. at
885).

1719 U.S.C. 8 1677(7)(C)(iii); see also SAA at 851 and 885 and Live Cattle from Canada and Mexico, Inv. Nos.
701-TA-386 and 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25, n.148 (Feb. 1999) .

18 The statute instructs the Commission to consider the “magnitude of the dumping margin”
in an antidumping proceeding as part of its consideration of the impact of imports. 19 U.S.C. § 1677(7)(C)(iii)(V).
Commerce' s final antidumping duty margins are asfollows: Poland, Stalexport S.A., 52.07 percent and 47.13
(continued...)
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We find that the subject imports had a significant adverse impact on the regional industry. While
the volume of subject imports within the region generally increased during the period of investigation, the
regional industry experienced declinesin several key indicators. Despite increasing apparent U.S.
consumption within the region, generally increasing domestic sales quantities, and aggregate and per unit
declinesin cost of goods sold, the domestic producers were unable to gain overall market share and lost
revenues in the face of the substantial price declines caused in significant part by subject imports.'?

As noted earlier, from 1998 to 2000, regional apparent consumption of rebar increased from ***
million short tons to *** million short tons, while regional producers’ share of the regional market
declined.®* In addition, regional producers’ capacity utilization remained low throughout the period of
investigation.*?

Total sales of regional producers’ rebar increased during 1998-2000, from 3.8 million short tons
in 1998 to 4.3 million short tonsin 2000."*  Although regional producers’ sales increased, average unit
values dropped over the same period, from $309.16 per ton in 1998 to $274.68 per ton in 1999 and
$269.20 per ton in 2000, far outpacing the decline in raw material costs.’** As net sales values per pound
declined, operating income also fell for almost all regional producers. Overall, operating income declined
from $75.8 million in 1998 to $55.6 million in 1999 and to $11.6 million in 2000.

While we analyzed the statutory factors regarding the aggregate regional industry, we also
examined the performance of individual regional producersto look for anomalies as a safeguard “to assure
that the ‘all or almost all’ standard [was] met.”*?* The record indicates that in 1998, seven of the 21
regional producers reported operating losses for 1998. By 2000, the number of regional producers
reporting operating losses had doubled.’® Moreover, for the remaining regional producers, operating
income declined during the same period.**

In sum, we find that the significant volume of subject imports has caused the domestic industry to
lose market share and has depressed prices to a significant degree, resulting in asignificant decline in the

118 (,..continued)
percent for al others; Indonesia, 71.01 percent for Sakti, Bhirma, Kratatau, Perdana, Hanil, Pulogadung, Tunggal,
and Master Steel, and 60.46 percent for al others; and Ukraine, a“Ukraine-wide” rate of 41.69 percent. 66 Fed.
Reg. at 18753 (Apr. 11, 2001). Initsnotice of preliminary determinations, Commerce identified the following
dumping margins: Belarus: 73.98 percent; Latvia: 17.37 percent; and Moldova: 277.62 percent. See Federal
Register Notices contained in Appendix A of the Staff Report.

1% Commissioner Bragg notes that she does not ordinarily consider the magnitude of the margin of dumping to
be of particular significance in evaluating the effects of subject imports on domestic producers. See, e.q., Separate
and Dissenting Views of Commissioner Lynn M. Bragg in Bicycles from China, Inv. No. 731-TA-731 (Fina),
USITC Pub. 2968 (June 1996).

120 CR and PR at Table C-1.
2L CRand PR at Table C-1.

22 gpecifically, capacity utilization was 75.2 percent in 1998, 74.5 percent in 1999, and 75.5 percent in 2000.
CRand PR at Table C-1.

1% CRand PR at Table C-1.

24 CRand PR at Tables C-1, VI-2, and VI-3.
125 Cemex , 790 F. Supp. at 296.

126 CRand PR at Table VI-1.

27 CR and PR at Table VI-4.
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domestic industry’s profitability and deteriorating financial condition. We therefore find that subject
imports are having a significant adverse impact on the regional rebar industry.*?®

VIEWS OF COMMISSIONERSMILLER, HILLMAN AND DEVANEY

I DOMESTIC INDUSTRY ANALYSIS

A. National Industry

We base our material injury analysisin the final phase of these investigations on a national
domestic industry. We find that the market isolation criteriafor aregional industry analysis -- i.e. that
“producers within such market sell all or almost all of their production of the domestic like product in that
market” and that “demand in that market is not supplied, to any substantial degree, by producers of the
product in question located elsewhere in the United States,” appear to be met.**® However, we do not find
that the rebar market, as described by the petitioner, is otherwise an isolated market that warrants
treatment as aregional industry.™* Indeed, we note that not only does the proposed region encompass
over one-half of the United States, but that it accounts for nearly 70 percent of U.S. apparent
consumption.®** ¥ We also emphasize that the assertion that the rebar market is an “isolated” market is
undermined by the remarkably similar trendsin prices for domestic rebar inside and outside the region, as
reflected in U.S. producers AUVs.**  Finally, we acknowledge that while rebar is alow value to weight
product, this characteristic does not appear to restrict the geographical areato which rebar can be
transported. Thisisillustrated by the low transportation costs associated with rebar and the fact that 13.0
percent of U.S. shipments are transported over 500 miles.*** We therefore find that aregional industry
analysisis not appropriate in these investigations and base our material injury analysis on a national
domestic industry.

B. Related Parties

28 Commissioner Bragg notes that the addition of subject imports from Chinato the injury analysis strengthens
the conclusion that subject imports are having a significant adverse impact on the regional domestic rebar industry.

129 19 U.S.C. § 1677(4)(C)(ii).

1% See, e.g.,_Rock Salt From Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798 at 4-10 (Jan. 1986)
(Commission found aregional industry analysis inappropriate, despite the fact that market isolation criteriawere
met, and conducted a national industry analysis, noting that “[t]he overriding concern of regional industry analysisis
to determine whether amarket isisolated and insular” (citation omitted)).

131 Compare CR and PR Tables C-1 and C-4.

132 \We note that, in contrast, in cases where the Commission has applied aregional industry analysis, the
proposed region generally accounted for a substantially lower percentage of U.S. apparent consumption. See, eq.,
Gray Portland Cement and Cement Clinker From Japan, Mexico, and Venezuela, Inv. Nos. 303-TA-21 (Review)
and 731-TA-451, 461, and 519 (Review), USITC Pub. 3361 at Tables C-1, C-4 (Oct. 2000) (Southern Tier region
accounted for approximately 37 percent of total U.S. apparent consumption); Gray Portland Cement and Cement
Clinker From Japan, Inv. No. 731-TA-461 (Final), USITC Pub. 2376 at 21, n. 47 (April 1991) (Southern California
region accounted for between 8 and 9.8 percent of total U.S. consumption); Certain Steel Wire Nails From the
Republic of Korea, Inv. No. 731-TA-26 (Final), USITC Pub. 1088 at 10 (Aug. 1980) (10-state region accounted for
approximately 20 percent of total domestic consumption).

138 Compare CR and PR at Table C-1 (U.S. Shipments Within the Region) and Table C-2 (U.S. Shipments Into
and Outside the Region).

¥ CRatV-2-3,PRat V-2.
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Having defined the domestic industry as all producers of rebar, we must further determine
whether any producer of the domestic like product should be excluded from the domestic industry as a
related party pursuant to 19 U.S.C. 8 1677(4)(B). Section 1677(4)(B) allows the Commission, if
appropriate circumstances exist, to exclude from the domestic industry producers that are related to an
exporter or importer of subject merchandise or that are themselves importers.*** Exclusion of such
producers is within the Commission’ s discretion based upon the facts presented in each case.**®

Three companies are “related parties’ under (ii)(11) or (111) of the related parties provision based
on ownership interests. ***, which has imported subject imports from *** . *** which imported subject
imports from *** . *** imported subject rebar from *** 13’

Consequently, it is necessary to consider whether “appropriate circumstances’ exist to exclude
any of these companies from the domestic industry. None of these domestic producersimport the subject
product, nor did they report purchases of subject merchandise from their related companies or other
sources. *® Thereis no evidence that any of these producers’ derive any concrete benefits, or operatein a
manner that is different from any other regional producer or affiliated importers. None of these
producers production facilities show greater operating margins than any of the other domestic producers
facilities, and indeed *** *¥ Al either *** or are petitioners.**® None of the parties have argued for the
exclusion of any of these U.S. producers from the domestic industry or from the regional industry.

Based upon these facts, we do not find that appropriate circumstances exist to exclude any of
these producers under the related parties provision of the statute. We therefore define the domestic
industry to consist of all producers of rebar.

1. NEGLIGIBLE IMPORTS

As previoudly stated, in these views we are making final determinations only with respect to
Indonesia, Poland, and Ukraine. However, in order to determine whether cumulation is appropriate with
respect to these countries, we assess the issue of negligibility for all subject countries for purposes of
these final determinations.

The statute provides that imports from a subject country corresponding to a domestic like product
that account for less than 3 percent of all such merchandise imported into the United States during the

1% 19 U.S.C. § 1677(4)(B).

1% Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’| Trade 1989), aff’ d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int'| Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude
related partiesinclude: (1) the percentage of domestic production attributable to the importing producer; (2) the
reason the U.S. producer has decided to import the product subject to investigation, i.e. whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of the industry, i.e.
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.q.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’'| Trade 1992), aff’ d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipmentsto U.S. production for
related producers and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.q., Melamine Ingtitutional Dinnerware from China, Indonesia and Taiwan, Inv. Nos. 731-TA-
741-743 (Final), USITC Pub. 3016, at 14 n.81 (Feb. 1997).

¥ CRatIV-2,PRat IV-1-2.

1% Producers’ and Importers’ Questionnaire Responses.
¥ CRand PR at Table VI-17.

“CRand PR at Tablel11-1.
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most recent 12 months for which data are available preceding the filing of the petition shall be deemed
negligible.* By operation of law, afinding of negligibility terminates the Commission’s investigations
with respect to such imports.**? The Commission is authorized to make “ reasonable estimates on the basis
of available statistics” of pertinent import levels for purposes of deciding negligibility.**

The statute also provides that, even if subject imports are found to be negligible for purposes of
present material injury, they shall not be treated as negligible for purposes of athreat analysis should the
Commission determine that there is a potential that imports from the country concerned will imminently
account for more than 3 percent of all such merchandise imported into the United States, or that thereisa
potential that the aggregate volumes of imports from the several countries with negligible imports will
imminently exceed 7 percent of al such merchandise imported into the United States.*

Negligibility isan issue in these investigations with respect to subject imports from China.
Official import statistics indicate that subject imports from Chinainto the U.S. market were 2.9 percent of
the volume of total merchandise into the United States during the requisite period.**> While subject
imports from China appear to be negligible for purposes of determining present material injury, we do not
reach the question of whether subject imports from China would imminently exceed the 3 percent
threshold. Thisis based on the fact that the Commission’ s instant determinations concern only LTFV
imports from Indonesia, Poland, and Ukraine, and that Commerce has not yet made afina determination
with respect to its investigation of subject imports from China.

M. CUMULATION

We concur with the summary of the legal standards for determining cumulation noted above by
Chairman Koplan, Vice Chairman Okun, and Commissioner Bragg.

Because the subject imports from China may appear to be negligible, however, we have not
cumulated them for purposes of our analysis of whether the domestic industry is materially injured by
subject imports from Indonesia, Poland, and Ukraine. We note that our affirmative determination of
material injury with respect to Indonesia, Poland, and Ukraine would not change should subject imports
from China be cumulated.

4119 U.S.C. § 1677(24)(A)(i)(1).
4219 U.S.C. § 1671b(a)(1), 19 U.S.C. § 1673b(a)(1).

14319 U.S.C. § 1677(24)(C); see also The Uruguay Round Agreements Act, Statement of Administrative Action,
H.R. Doc. No. 103-316, VVol. 1 at 856 (1994) (“SAA”").

14419 U.S.C. § 1677(24)(A)(iv).
15 CR and PR at Table IV-9.
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A. Analysis

We have determined to cumul ate the subject imports from Belarus, Indonesia, Korea, Latvia,
Moldova, Poland, and Ukraine. The petitions with respect to these subject countries were filed on the
same day, and we find that there is a reasonabl e overlap of competition among imports from each of these
seven countries and between these subject imports and the domestic like product.*

1. Funaibility

Rebar is a highly fungible product since virtually all rebar produced, sold, or used in the United
States meets certain common standards, such as ASTM, or state and local building codes, which dictate
minimum requirements for chemical composition, tensile strength, yield strength (grade), and elongation
tolerances.*” All U.S. producers and amajority of importers consider the domestic product and imported
rebar to be interchangeabl e regardless of country of origin.*® A majority of purchasers reported that rebar
from all sourcesis generally used in the same applications.**°

2. Geogr aphic Overlap

The record demonstrates that there exists sufficient geographic overlap between domestically
produced rebar and subject imports on a nationwide basis. Competition for sales of the domestic like
product and the subject imports existsin amagjority of the states. Petitioners contend it is appropriate to
evaluate the industry on a national basis, and given the evidence that domestically produced rebar and
subject import rebar are sold throughout the United States, we find this criterion satisfied.

3. Channels of Distribution

Domestic and imported rebar from the subject countries are sold to both distributors and
fabricators. Historically, domestic rebar was sold to fabricators and subject rebar to distributors, but this
division appearsto have eroded. For example, of the 19 purchasers who responded to Commission
guestionnaires, 6 identified themselves as distributors, 7 identified themselves as fabricators and 6
identified themselves as both. With the exception of 4 firms, al purchasers reported buying both
domestic and imported rebar during the period of investigation.**

146 Petitions were also filed with respect to imports from Austria, Japan, Russia, and Venezuela. The
Commission however, terminated its investigations with respect to these countriesin the preliminary determination.

4 CRat 1-12, PR at I-10.
“8CRatll1-8,n.9,PRat11-6,n. 9.
“CRatll-8, PR at I1-6.

%0 CR and PR at Table I-1.

B CRand PR at 11-1.
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4, Simultaneous Pr esence

Domestically produced rebar was present in the U.S. market throughout the period for which data
were collected.™™ Based on official Commerce statistics, in the twelve-month period from June 1999
through May 2000, imports of subject rebar from Korea, Latvia, and Moldova entered the United Statesin
al 12 months; those from Ukraine entered the United States in 8 of the 12 months; those from Belarus
entered in 7 of the 12; and those from Indonesia and Poland entered in 4 of the 12 months.**3

Based on the entire record, we find a reasonable overlap of competition and cumulate subject
imports from Belarus, Indonesia, Korea, Latvia, Moldova, Poland and Ukraine for purposes of our final
determinations with respect to LTFV imports from Indonesia, Poland and Ukraine.

V. MATERIAL INJURY BY REASON OF THE SUBJECT IMPORTS

The legal standards for determining material injury are contained in the Views of Chairman
Koplan, Vice Chairman Okun, and Commissioner Bragg.

A. Conditions of Competition

We join the discussion of conditions of competition contained in Section V. B. of the above
views. We also note that apparent U.S. consumption of rebar for the total U.S. market increased from
*** million tonsin 1998 to *** million tonsin 1999, and then decreased slightly to *** million tonsin
2000. *** Over the period of investigation, this represents a net increase of 13.6 percent in apparent
consumption. =

B. Volume of Subject Imports

Section 771(C)(i) of the Act provides that the “Commission shall consider whether the volume of
imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”**°

The cumulated volume of subject imports into the U.S. market increased significantly from 1998
to 1999, from *** short tonsin 1998 to *** million short tonsin 1999, an increase of 25 percent.™’

While imports declined in 2000 to *** short tons, thiswas still above the level in 1998. The record
reflects the fact that imports declined significantly during the latter half of 2000, coincident with the filing
of the petitions in June of 2000.%® *** The volume of cumulated subject imports accounted for a

B2 CRat V-9, PR at IV-8.
1% CRatIV-9,PRat IV-8.
1 CR and PR at Table C-4.
1% CR and PR at Table C-4.
1% 19 U.S.C. § 1677(7)(C)(i).

" CR and PR at Table C-4. Table C-4 is based on import shipments into the United States. Although total
figures vary dlightly from import volumes, the general trends of both import shipments and import volume are the
same.

158 See [NV-Y-097.

1% See 19 § 1677 (7)(1). The Commission shall consider whether any change in the volume, price effects or
impact of imports of the subject merchandise since the filing of the petition in an investigation is related to the
(continued...)
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significant portion of domestic consumption of rebar in the United States. Subject imports' share of
apparent consumption in the United States increased from *** percent in 1998 to *** percent in 1999.'%°
Although subject imports’ share of consumption declined to *** percent in 2000, this decline
corresponded with the filing of the petitions.’®* U.S. producers' share of consumption followed disparate
trends, declining from *** percent in 1998 to *** percent in 1999, and then increasing to *** percent in
2000."% Thus, U.S. producers market share improved only after import volume declined in the year in
which the petitions were filed.

We find the volume of subject imports and the increase of subject imports prior to the filing of the
petitions to be significant.

C. Price Effects of the Subject | mports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of the subject imports,
the Commission shall consider whether —

(1) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(1) the effect of imports of such merchandise otherwise depresses pricesto a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.'®

The record in these investigations demonstrates that price is a significant factor in purchasing
decisions, as rebar is essentially a commodity product. As discussed above, subject imports and the
domestic product of the same size are comparable and generally interchangeable .

The record indicates that there has been pervasive and significant underselling by the subject
imports throughout the period of investigation. Of the four products for which the Commission collected
data, the subject imports undersold the domestic like product in 260 out of 266 quarterly pricing
comparisons or 98 percent of thetime.** Generally, the margins of underselling ranged from *** to ***
percent.’®® Given that rebar is acommodity product and that the record shows the importance of pricein
purchasing decisions, we find the frequency and magnitude of underselling to be significant.

159 (_..continued)
pendency of the investigation, and if so, the Commission may reduce the weight accorded the data for the period
after the filing of the petition in making its determination of material injury of an industry in the United States.

180 CR and PR at Table C-4.
181 |NV-Y-07.

182 CR and PR at Table C-4.
182 19 U.S.C. § 1677(7)(C)(ii).
164 CR and PR at G-5, G-6.

%5 CR and PR at Table G-5. With the exception of subject imports from Belarus, the margins of underselling
exceeded *** percent. Only imports from Belarus had underselling margins lower than *** percent. Specificaly,
the average margins of underselling for subject imports from Belarus were *** percent for product 1, *** percent
for product 2, *** percent for product 3, and *** percent for product 4. CR and PR at Table G-5.
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While prices for both the domestic like product and the subject imports generally declined
throughout the period of investigation, prices for the subject imports declined more precipitously.'*
Subject imports’ AUV s declined from $*** in 1998 to $*** in 2000, compared to the domestic products
AUV s which declined from $306.07 in 1998 to $270.42 in 2000.'*" Respondents argued that the decline
in domestic prices reflected a decline in costs.’® However, the decline in domestic AUV's exceeded
declining costs during the period of investigation. Domestic AUVsfell 11.6 percent, from $306.07 in
1998 to $270.42 in 2000.*° At the same time, the cost of goods sold per ton fell 9.5 percent, from
$273.95 in 1998 to $247.98 in 2000, in line with the domestic industry’s metal spread, which also
declined 9.5 percent, from $157 per ton in 1998 to $142 per ton in 2000."*

During these investigations, the Commission inquired into 76 lost sales allegations, which totaled
$*** million. Commission staff was able to confirm lost sales of $*** million or approximately 40
percent of the value of lost sale allegations due to lower prices of the subject imports.'”

Given the importance of price and the substitutability of domestic and subject rebar, we find that
the pervasive underselling, lost sales, and price declines attributable to subject imports were significant,
and that subject imports depressed or suppressed prices for the domestic like product to a significant
degree.

D. I mpact

Consistent with our finding of significant volume and significant adverse price effects, we find
that the subject imports had a significant adverse impact on the domestic industry. While the volume of
subject imports increased during the period of investigation, the domestic industry experienced declinesin
several key indicators. Despite a healthy increase in apparent U.S. consumption, generally increasing
sales quantities, and aggregate and per unit declinesin cost of goods sold, the domestic producers
experienced significant price declines caused by subject imports leading to a deterioration in their
financial performance.’”

As noted earlier, from 1998 to 2000, U.S. apparent consumption of rebar increased from ***
million short tonsto *** million short tonsin 2000.** Domestic producers U.S. shipments of rebar
increased during the same period from 5.8 million short tonsin 1998 to 6.4 million short tons in 2000, an
increase of 9.7 percent.'”>  Although the volume of domestic producers U.S. shipmentsincreased, the
value declined due to adrop in average unit values.*

1% CR and PR at Tables G-1, G-2, G-3, G-4 and C-4. Because rebar is a highly fungible, commaodity product,
average unit value (“AUV") datain these investigations provide a reasonable basis for price comparisons.

7 CR and PR at Table C-4.

168 Mol dova Steel Works Posthearing Brief at 1. See also, Moldova Steel Works Pre-Hearing Brief at 12-16; TR
at 161-62.

% CR and PR at Table C-4.

1% CR and PR at Table C-4.

1 Compare CR and PR at Tables VI-2, VI-3 and VI-10, VI-11.
2CRat V-22, PR at V-9.

8 CR and PR at Table C-4.

1" CR and PR at Table C-4.

1 CR and PR at Table C-1.

1% CR and PR at Table C-1, Table VI-2, and Table VI-3.
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Thus, operating income declined from $103.9 million in 1998 to $44.6 million in 2000."" At the
same time, the domestic industry’ s operating margin declined, dropping from 5.8 percent in 1998 to 2.5
percent in 2000. In addition, as operating profits dwindled, capital expenditures were severely curtailed,
falling from $156.5 million in 1998 to $65.6 million in 2000.%"®

In sum, we find that the significant volume of low-priced subject imports has depressed pricesto a

significant degree resulting in a significant decline in the domestic industry’ s profitability and financial
condition. Accordingly, we find that the cumulated subject imports have had a significant adverse impact
on the domestic rebar industry.

VIEWSOF THE COMMISSION

CRITICAL CIRCUMSTANCES

Because Commerce made affirmative critical circumstances determinations with respect to certain
imports from Poland and Ukraine, and given our respective determinations that a domestic industry or
regional industry is materially injured by reason of the volume of subject imports, we must further
determine “whether the imports subject to the affirmative [ Commerce critical circumstances]
determination . . . are likely to undermine seriously the remedial effect of the antidumping order to be
issued.”*”® The URAA SAA indicates that the Commission is to determine “whether, by massively
increasing imports prior to the effective date of the relief, the importers have seriously undermined the
remedial effect of the order.”**

Initsfinal determinations, Commerce made affirmative findings of critical circumstances with
respect to al the specified producers and all other producers and exporters of rebar in Poland and
Ukraine.'s!

Consistent with Commission practice, in considering the timing and volume of imports, we have
compared import quantities prior to filing of the petition with those subsequent to the filing of the
petition.’® The record contains monthly export data for the firms subject to the affirmative Commerce

" CR and PR at Table C-4.
18 CR and PR at Table C-4.

1719 U.S.C. § 1673d(b)(4)(A)(i)(emphasis added). The statute further provides that in making this
determination:
the Commission shall consider, among other factorsit considers relevant--
() the timing and volume of the imports,
(1) arapid increase in inventories of the imports, and
(111) any other circumstances indicating that the remedial effect of the antidumping order will be
seriously undermined.
19 U.S.C. § 1673d(b)(4)(A)(ii).

1 SAA at 877.
181 66 Fed. Reg. 10317 (Feb. 14, 2001).

182 See Certain Preserved Mushrooms from China, India, and Indonesia, Inv. Nos. 731-TA-777-779 (Final),
USITC Pub. 3159 (Feb. 1999) at 24 (Views of Vice Chairman Miller and Commissioners Hillman and Koplan), 28
(Views of Chairman Bragg and Commissioners Crawford and Askey); Certain Brake Drums and Rotors from
China, Inv. No. 731-TA-744 (Final), USITC Pub. 3035 at 19 (April 1997).
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critical circumstances determinations.’® We have examined the dataincluded in the six-month periods
before and after the filing of the petitions.

Exports from Poland and Ukraine subject to Commerce’ s affirmative critical circumstances
determinations were lower in the period following the filing of the petition than in the period preceding it.
182 Although the record does not contain information specifically concerning U.S. importers’ inventories
of those firms subject to Commerce’ s affirmative critical circumstances findings,'® end-of-period
inventories of all subject imports from Poland were *** short tons at the end 1999 and *** short tons at
the end of 2000. End-of-period inventories of all subject imports from Ukraine decreased from *** short
tons at the end of 1999 to *** short tons at the end of 2000.'%

We determine that imports of rebar subject to affirmative critical circumstances findings by
Commerce will not seriously undermine the remedial effect of the antidumping orders as both the level of
subject imports and importers' inventory levels were lower in the months after the filing of the petition,*®’
and in the case of Poland, inventory levelswere ***.

Accordingly, we make negative critical circumstances determinations concerning those imports of
rebar from Poland and Ukraine that are subject to final affirmative critical circumstances findings by
Commerce.

CONCLUSION

For the reasons stated above, Chairman Koplan, Vice Chairman Okun, and Commissioner Bragg
determine that aregional industry in the United States is materially injured by reason of subject imports
from Indonesia, Poland, and Ukraine of rebar that are sold in the United Statesat LTFV.

Commissioners Miller, Hillman, and Devaney determine that a domestic industry in the United
States is materially injured by reason of subject imports from Indonesia, Poland, and Ukraine of rebar that
aresold in the United Statesat LTFV.

The Commission also determines that critical circumstances do not exist with respect to those
subject imports from Poland and Ukraine that were subject to affirmative critical circumstances findings by
Commerce.

18 \We note that the volume of imports from Poland and Ukraine are the same on a national and regional basis as
100 percent of subject imports from these countries are shipped into the 30 states which comprise the region as
found by Chairman Koplan, Vice Chairman Okun, and Commissioner Bragg. Consequently, for both an analysis of
critical circumstances on aregional and national basis, volume and inventory figures are identical.

8 CR and PR at Table IV-1; Official Imports Statistics.

18 The record, however, suggests that the firms subject to Commerce’ s final affirmative critical circumstances
were the only source of subject imports from Poland and Ukraine.

% CR and PR at Table VI1-9.

187 We acknowledge petitioner’ s argument that increased inventories should be apparent at the distributor level.
Petitioner’ s Posthearing Brief at 10-12.
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