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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 73 1-TA-749 (Preliminary)
PERSULFATES FROM CHINA
Determination

On the basis of the record' developed in the subject investigation, the Commission determines,?
pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that an industry in the United States is threatened with material injury by reason of imports from
China of persulfates, provided for in subheadings 2833.40.20 and 2833.40.60 of the Harmonized Tariff
Schedule of the United States, that are alleged to be sold in the United States at less than fair value (LTFV).2

Commencement of Final Phase Ipvestigation

Pursuant to section 207.18 of the Commission’s rules, as amended in 61 FR 37818 (July 22, 1996),
the Commission also gives notice of the commencement of the final phase of its investigation. The
Commission will issue a final phase notice of scheduling which will be published in the Federal Register as
provided in section 207.21 of the Commission’s rules upon notice from the Department of Commerce
(Commerce) of an affirmative preliminary determination in the investigation under section 733(b) of the Act,
or, if the preliminary determination is negative, upon notice of an affirmative final determination in that
investigation under section 735(a) of the Act. Parties that filed entries of appearance in the preliminary
investigation need not enter a separate appearance for the final phase of the investigation. Industrial users,
and, if the merchandise under investigation is sold at the retail level, representative consumer organizations
have the right to appear as parties in Commission antidumping and countervailing duty investigations. The
Secretary will prepare a public service list containing the names and addresses of all persons, or their
representatives, who are parties to the investigation.

Background

On July 11, 1996, a petition was filed with the Commission and the Department of Commerce by
FMC Corp Chicago, IL, alleging that an industry in the United States is materially injured or threatened with
material injury by reason of LTFV imports of persulfates from China. Accordingly, effective July 11, 1996,
the Commission instituted antidumping investigation No. 731-TA-749 (Preliminary).

Notice of the institution of the Commission’s investigation and of a public conference to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
July 17, 1996 (61 FR 37283). The conference was held in Washington, DC, on July 31, 1996, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Chairman Miller not participating.

* Commissioners Crawford and Watson find a reasonable indication of material injury by reason of the subject imports.






VIEWS OF THE COMMISSION

Based on the record in this investigation,' we find that there is a reasonable indication that an

industry in the United States is threatened with material injury by reason of imports of persulfates from China
that are allegedly sold in the United States at less than fair value (“LTFV™).23

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary antidumping duty determinations requires the Commission to
determine, based upon the information available at the time of the preliminary determination, whether there is
areasonable indication that a domestic industry is materially injured, or threatened with material injury, by
reason of the allegedly LTFV imports.* In applying this standard, the Commission weighs the evidence
before it and determines whether “(1) the record as a whole contains clear and convincing evidence that there

is no material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a
final investigation.™

II. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject imports, the Commission first
defines the “domestic like product” and the “industry.”® Section 771(4)(A) of the Act defines the relevant
industry as the “producers as a [w]hole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of the product.””” In
turn, the Act defines “domestic like product” as “a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation.”®

"Under the Commission’s amended regulations that became effective August 21, 1996, the Commission will now
conduct a single, continuous investigation in contrast to the discrete preliminary and final investigations it conducted
under its prior regulations. See Amendments to Rules of Practice and Procedure, 61 Fed. Reg. 37,818, 37,819 (July 22,
1996). Under these new rules, the preliminary portion of the Commission’s injury investigation will now be referred to
as the Commission’s “preliminary phase of the investigation.” Id. at 37,832. Because we commenced this investigation
prior to the effective date of the rules, we refer to this investigation as this preliminary investigation.” We have,
however, published notice of the commencement of a final phase investigation in the notice announcing our prehrmnary
affirmative determination.

*Chairman Miller did not participate in this investigation.

*Commissioner Crawford joins Parts I-III of these views, but finds that there is a reasonable indication that an industry

in the United States is materially injured by reason of allegedly LTFV imports of persulfates from China. See her
Additional Views.

‘19 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1996); Calabrian Corp.
v. United States, 794 F. Supp. 377, 381 (Ct. Int’] Trade 1992).

SAmerican Lamb, 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543 (Fed. Cir.
1994).

619 U.S.C. § 1677(4)(A).
19 U.S.C. §1677(4)(A).
#19 U.S.C. §1677(10).




Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of “like” or “most similar in characteristics and uses” on a
case-by-case basis.” No single factor is dispositive, and the Commission may consider other factors it deems
relevant based on the facts of a particular investigation.!® The Commission looks for clear dividing lines
among possible like products, and disregards minor variations.!

B. Analysis of Domestic Like Product

In its notice of initiation, the Department of Commerce defined the imported articles subject to this
investigation as persulfates, including ammonium, potassium and sodium persulfates.'?> Persulfates have two
major applications: (1) as catalysts or “initiators™ in the process of polymerization; and (2) as oxidants in
cleaning, microetching and plating processes. The polymerization application accounts for approximately
*** of the demand for persulfates, with the remaining *** accounted for by the oxidation application.
Persulfates as catalysts are primarily used in latex for carpet backing and paper coating, acrylic latex paint,
water treatment, and other acrylics and polyvinyls used in adhesives. Persulfates as oxidants are primarily
used in printed circuit boards, textiles, film processing, and soil stabilization.'®

Petitioner FMC Corporation argues that the Commission should determine that there is a single
domestic like product consisting of ammonium, sodium and potassium persulfates. Respondents Aceto
Corporation (“Aceto”) and ICC Industries, Inc. (“ICC”) contend that there are three separate domestic like
products. For the reasons discussed below, we find that there is one domestic like product, including all
persulfates.

In terms of physical characteristics, while having different chemical formulae, the three salts are
indistinguishable when subjected to a visual or tactile exam and are all derived from a common source:
persulfuric acid. The active ingredient for all three salts is the persulfate anion, and all three salts have a
persulfate content of at least 98 percent.!* All are used in polymerization and oxidation applications.!* The
channels of distribution are the same: all three salts are sold to end users and distributors.'®

The manufacturing process for all three salts is similar. Production begins in an electrolytic cell
where liquid ammonium persulfate is produced as an intermediate product. This product is then crystallized
into a wet cake, which is fed into the ammonium, sodium and potassium persulfate downstream production
process in which the wet cake is further processed and then packaged for shipment. The only difference
among salts is the removal and recycling of the ammonia that is released in the sodium and potassium

°See, e.g., Nippon Steel Corp. v. United States, Slip Op. 95-57, at 11 (Ct. Int’1 Trade Apr. 3, 1995). The Commission
generally considers a number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3)
channels of distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities,
production processes and production employees; and, where appropriate, (6) price. See id. at n.4, 18; Timken Co. v.
United States, Slip Op. 96-8, at 9 (Ct. Int’] Trade Jan. 3, 1996).

%See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

"Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir.
1991).

261 Fed. Reg. 40,817 (Aug. 6, 1996).

BConfidential Report (“CR”) at I-2, Public Report (“PR™) at I-2.
“CRatI-2,PRatI-1.

5See CR atI-2, PR at I-2.

16See CR atI-5, V-4 - V-15,PR at [-3, V-2 - V-3,




persulfate production processes. The three salts are manufactured by a single U.S. producer in the same
plant, using the same or similar equipment as well as production workers.!?

We note that there is evidence on the record of some limits on interchangeability due to waste
disposal problems caused by the ammonium persulfate. In addition, the three salts have different water
solubilities that affect their performance in emulsion polymerization.'® It also appears that at least some
customers may perceive the salts to be different.” Although individual purchasers may have specifications
for a specific salt,? there is general interchangeability among the three salts, as each is used to manufacture
the same downstream products.”

There is also some disparity in the pricing of the three salts. The price ranges for each of the three
salts differed during the period examined, with potassium persulfate tending to be priced somewhat higher
than sodium persulfate, which tended in turn to be priced slightly higher than ammonium persulfate. 2

On balance, given the similarities in physical characteristics, general interchangeability and the
identical channels of distribution, as well as the common manufacturing facilities, production processes and
production employees, and producer perceptions, we determine for purposes of this preliminary investigation
that there is one domestic like product consisting of ammonium, sodium and potassium persulfates.

C. Domestic Industry

In making its determination, the Commission is directed to consider the effect of the subject imports
on the industry, defined as “the producers as a [w]hole of a domestic like product.”?* Based on the definition
of the domestic like product, the domestic industry consists of the sole domestic producer of persulfates, i.e.
the petitioner.

CR at I-3 - I-4, PR at I-3.
8CR at I-4, PR at I-3.
“CR atI-4 - I-5, PR at I-3.

®For example, one end user, Dow Chemical, explains that its specifications require the use of sodium persulfate in the
manufdcture of latex products. CR atI-5, PR at I-3.

#See CR atI-4 - I-5, PR at I-3.

2With respect to the product as sold to distributors, the domestic price of potassium persulfate sold to distributors
ranged from *** to *** per pound, while the price of ammonium persulfate ranged from *** to *** per pound and the
price of sodium persulfate ranged from *** to *** per pound. As pertains to the product as sold to end users, the price
of potassium persulfate ranged from *** to *** per pound, the price of ammonium persulfate ranged from *** to ***
per pound and the price of sodium persulfate ranged from *** to *** per pound. CR at V-4 - V-14, Tables V-1 - V-6,
PR at V-2 - V-3, Tables V-1 - V-6.

BCommissioner Watson doubts that the various types of persulfates are truly interchangeable in the sense of being
nearly fungible. If they were, the persistent differences in price would be impossible to explain. Nevertheless, the fact
that all three types of persulfates are made on the same production line, by the same workers employed by the same firm
necessarily means that imports of persulfates of whatever type will be affecting the same industry in the same way.
Where this is true, various types of a product should be classified as a single like product.

#19U.S.C. §1677(4)(A). In doing so, the Commission generally includes all domestic production, including tolling
operations and captively consumed product, within the domestic industry. See United States Steel Group v. United
States, 873 F. Supp. 673, 682-83 (Ct. Int’] Trade 1994), appeal docketed, No. 95-1245 (Fed. Cir. Mar. 21, 1995).

5



Petitioner acknowledged that in *** it imported *** sample quantities of persulfates from China that
were in the one- to two-kilo range.?® Thus, petitioner is an importer and is a related party according to the
provisions of the statute.?® As such, the Commission may exclude the producer from the domestic industry if
“appropriate circumstances” exist.” Exclusion of a related party is within the Commission’s discretion based
upon the facts presented in each case.® However, the roughly *** pounds of subject persulfates imported by
petitioner is not commercially significant, particularly when compared to the *** pounds of persulfates
imported from China in 1995 or the *** pounds of persulfates shipped by petitioner in 1995.% The
importation of sample quantities of a product would not shield petitioner from any injury it has suffered from
the subject imports.3® It is clear that the petitioner’s primary interest is in production, and not in importation.
Accordingly, we do not find that “appropriate circumstances” exist to exclude petitioner from the domestic
industry based on the very small quantity of its imports of the subject product.

III. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry is materially injured
or threatened with material injury by reason of allegedly LTFV imports, we consider all relevant economic
factors that bear on the state of the industry in the United States.> These factors include output, sales,
inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow, return on
investment, ability to raise capital, and research and development. No single factor is dispositive and all

% Petitioner’s Postconference Brief, Exh. 23; Tr. at 31-32.
%The term “related parties” is defined at 19 U.S.C. § 1677(4)[B).

719U.S.C. § 1677(4)B). The primary factors the Commission examines in deciding whether appropriate
circumstances exist to exclude the related parties include:

@)) the percentage of domestic production attributable to the importing producer;

2 the reason the U.S. producer has decided to import the product subject to investigation, i.¢. whether
the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable
it to continue production and compete in the U.S. market, and

?3) the position of the related producers vis-a-vis the rest of the industry, i.e. whether inclusion or
exclusion of the related party will skew the data for the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’1 Trade 1992), aff’d without opinion, 991
F.2d 809 (Fed. Cir. 1993). The Commission has also considered whether each company’s books are kept separately
from its “relations” and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.g., Certain Carbon Stee] Butt-Weld Pipe Fittings from France, India, Israel. Malaysia, the Republic

of Korea, Thailand, the United Kingdom, and Venezuela, Invs. Nos. 701-TA-360-361, 731-TA-688-695 (Final),
USITC Pub. 2870, at I-18 (Apr. 1995).

%See Torrington Co. v. United States, 790 F. Supp. at 1168, Empire Plow Co. v. United States, 675 F. Supp. at 1353-
54 (analysis of “[b]enefits accrued from the relationship” as a major factor in deciding whether to exclude a related party
held a “reasonable approach in light of the legislative history™); S. Rep. No. 249, at 83 (“where a U.S. producer is
related to a foreign exporter and the foreign exporter directs his exports to the United States so as not to compete with
his related U.S. producer, this should be a case where the ITC would not consider the related U.S. producer to be a part
of the domestic industry™).

®CR atIV-3, Table IV-1,1V-5, Table IV-2, PR at IV-2, Tables IV-1 & IV-2.

3Compare, e.g., Polyvinyl Alcohol from China. Japan and Taiwan, Invs. Nos. 731-TA-726, 727 & 729 (Final),
USITC Pub. 2960 (May 1996), at 10 (no appropriate circumstances found to exclude domestic producer when
commercial quantities of subject merchandise were not imported).

19 U.S.C. § 1677(7)(C)(iii).




relevant factors are considered “within the context of the business cycle and conditions of competition that
are distinctive to the affected industry.”*

We note certain conditions of competition pertinent to our analysis of the domestic persulfates
industry. As stated above, petitioner is the sole domestic producer of persulfates.®® In August 1995, a fire at
petitioner’s warehouse in its Tonawanda, New York plant destroyed much of petitioner’s inventory and
caused production to be shut down for six weeks.>* The parties dispute whether or not this created a shortage
of supply for purchasers of persulfates. Petitioner claims that it was able to satisfy demand out of remaining
inventory, diverted export shipments back to the United States, and *** 35 Aceto and ICC claim that there
was a short-supply situation, which resulted in their increased imports of persulfates from China.** We
intend to seek further information on this issue in our final phase investigation.

Second, a small proportion of production of the domestic like product is internally transferred for the
production of downstream articles, so we must decide whether to apply the statutory captive consumption
provision in this investigation. That provision applies only if significant production of the domestic like
product is internally transferred and significant production is sold in the merchant market.”’ In this
investigation, petitioner reports that between *** percent of its persulfates production was captively
consumed in 19953 In the context of this investigation, these percentages are of such a low magnitude that a
more focused analysis of market share and financial analysis would not provide a significantly altered picture
of the competitive impact of imports on the domestic industry. We therefore determine that the sole domestic
producer does not internally transfer significant production of the like product for processing into
downstream articles, rendering the captive production provision inapplicable.

219 U.S.C. §1677(7)(C)(ii).
3CRatI-1,PRatI-1.
*CR at I1I-1, PR at III-1.

3CR at III-1, PR at III-1. Petitioner maintains that it did not put customers on formal allocation and that there were

only two customers that experienced spot shortages of one day, due primarily to communication problems. CR atIII-1 -
II-2, PR at ITI-1.

CR at III-2, PR at ITI-1. There is a statement on the record by Dow Chemical, which accounts for *** percent of
petitioner’s business, that on August 29, 1995, petitioner orally declared a force majeure as to the supply of sodium
persulfate due to the fire. CR at ITI-2, PR at ITI-1. Declaration of a force majeure, i.e. an act of God or event that cannot
be reasonably anticipated or controlled, would alter the terms of a contract such that the inability to fulfill delivery
requirements would not constitute a breach of the contract.

319 U.S.C. § 1677(7)(C)(iv). Neither the statute nor the legislative history describes what quantum of production is
significant. Instead, the Uruguay Round Agreements Act Statement of Administrative Action (“SAA”) states merely
that the Commission should determine “significance” on a case-by-case basis and that “[c]aptive production and
merchant sales are significant if they are of such magnitude that a more focused analysis of market share and financial
performance is needed for the Commission to obtain a complete picture of the competmve impact of imports on the
domestic industry. SAA, HR. Rep. 316, 103d Cong., 2d Sess. 852 (1994).

*8The range is due to petitioner’s statement that *** percent of its total domestic shipments of persulfates was captively
consumed in 1995, coupled with its statement that export transfers of persulfates together with the persulfates consumed
in the U.S. manufacture of downstream products accounted for *** percent of its total persulfates production in 1995.
Petitioner’s Postconference Brief, Exh. 24. Based on the actual shipment data obtained from the domestic producer’s
questionnaire response, internal shipments accounted for *** percent of total shipments in 1995. CR at III-5, Table III-
2,PR atI1I-2, Table III-2.



_ Finally, apparent consumption for persulfates increased significantly from 1993 to 1995, but was
slightly lower in interim (January-June) 1996 compared with interim 1995.3 Demand for persulfates
reportedly is derived from the demand for housing, construction, automobiles, and packaged goods.*

U.S. capacity to produce persulfates increased from 1993 to 1994, and remained stable thereafter.*!
The domestic industry’s persulfates production remained steady from 1993 to 1995, but was slightly lower in
interim 1996 as compared with interim 1995.“* With capacity first increasing and then stabilizing, and
production first remaining flat then declining, capacity utilization declined irregularly over the period
examined.®?

The domestic producer maintained its volume of shipments within a fairly narrow range from 1993
to 1995. Shipments declined somewhat from 1993 to 1994, but more than recovered that volume from 1994
to 1995.4* The quantity of shipments was lower in interim 1996 than in interim 1995.%° Due to rising unit
values in 1994, the value of shipments increased marginally in 1994, and more significantly in 1995.4
Although shipment volumes showed modest fluctuations during the period examined, U.S. consumption was

*We note that because the domestic industry consists of one producer, the data concerning the condition of the industry
are confidential. The quantity of apparent consumption increased from *** pounds of persulfates in 1993 to *** pounds
in 1994 and increased further to *** pounds in 1995. It was *** pounds in interim 1995 as compared with *** pounds
in interim 1996. In terms of value, apparent consumption climbed from *** in 1993 to *** in 1994, then rose to *** in
1995. It was *** in interim 1995 as compared with *** in interim 1996. CR atIV-9, Table IV-6, PR at IV-2, Table
IV-6.

“CR atIV-2,PR at IV-1.

“IThe domestic industry’s capacity to produce persulfates increased from *** pounds in 1993 to *** pounds in 1994
and 1995. During the interim periods capacity was *** pounds. CR at III-4, Table ITI-1, PR at ITI-2, Table III-1.

“%%* pounds of persulfates were produced in 1993 as compared with *** pounds in 1994 and *** pounds in 1995.
*** pounds were produced in interim 1995 as compared with *** pounds in interim 1996. CR at III-4, Table III-1, PR
at III-2, Table ITI-1.

“*Capacity utilization was *** percent in 1993, *** percent in 1994 and *** percent in 1995. In interim 1995 capacity
utilization was *** percent as compared with *** percent in interim 1996. CR at IlI-4, Table III-1, PR at III-2, Table
1I1-1. '

“The domestic industry’s total shipments were *** pounds in 1993, *** pounds in 1994 and *** pounds in 1995. CR
at ITT-5, Table I1I-2, PR at IT1I-2, Table I1I-2.

“In interim 1995, the quantity of shipments was *** pounds as compared with *** pounds in interim 1996. CR at III-
5, Table I1I-2, PR at I1I-2, Table III-2.

“The value of persulfates shipped rose only from *** in 1993 to *** in 1994, then climbed to *** in 1995. The value
of shipments was *** in interim 1995 as compared with *** in interim 1996. CR at IlI-5, Table I1I-2, PR at I[I-2,
Table I1I-2. The average unit value of persulfates shipped increased from *** per pound in 1993 to *** in 1994, where
it remained in 1995. In interim 1995, the unit value was *** as compared with *** in interim 1996. CR at 111-6, Table
1II-2, PR at ITI-2, Table 1I-2.



rising strongly through most of the same period. As a result, the petitioner lost substantial market share

overall.¥

While inventories increased between 1993 and 1994, they decreased between 1994 and 1995, and
were lower in interim 1996 than in interim 1995.% The ratio of inventories to production decreased by ***
between 1993 and 1995 and was lower in interim 1996 as compared with interim 1995.%° The ratio of
inventories to U.S. shipments followed a similar trend.

The number of production and related workers decreased between 1993 and 1995, but was slightly
higher in interim 1996 than in interim 1995.5 Hours worked increased between 1993 and 1995, and between
interim 1995 and interim 1996.° Average hourly wages increased throughout the period of investigation, as
did total wages.>* Unit labor costs were steady from 1993 to 1994, and rose slightly in 1995. Unit labor
costs were higher in interim 1996 as compared with interim 1995.%

The domestic industry’s financial data are somewhat mixed. The total quantity of net sales decreased
somewhat between 1993 and 1994, then rose between 1994 and 1995.5 In terms of both total value and unit

“"The domestic industry’s market share, as measured in terms of quantity, decreased from *** percent in 1993 to ***
percent in 1994, and fell further to *** percent in 1995. It was *** percent in interim 1995 and *** percent in interim
1996. In terms of value, it was *** percent in 1993, *** percent in 1994 and *** percent in 1995. The domestic

industry’s share of the value of consumption was *** percent in interim 1995 and *** percent in interim 1996. CR at
1V-9, Table IV-6, PR at IV-2, Table IV-6.

“®Commissioner Crawford does not rely on changes in industry performance on a year-to-year basis (i.e. trends) in her
determination of material injury by reason of the subject imports.

“End-of-period inventories of persulfates rose from *** pounds in 1993 to *** pounds in 1994, then fell to ***
pounds in 1995. There were *** pounds of persulfates in end-of-period inventories in interim 1995 as compared to ***
pounds in interim 1996. CR at III-7, Table ITI-3, PR at III-2, Table ITI-3.

°The ratio of inventories to production rose slightly from *** percent in 1993 to *** percent in 1994, then fell to ***
percent in 1995. The ratio of inventories to production was *** percent in interim 1995 as compared with *** percent
in interim 1996. CR at III-7, Table I1I-3, PR at I1I-2, Table III-3.

S1The ratio of inventories to U.S. shipments increased from *** percent in 1993 to *** percent in 1994, but decreased
to *** percent in 1995. The ratio of inventories to U.S. shipments was *** percent in interim 1995 as compared with
*** percent in interim 1996. CR atIII-7, Table I1I-3, PR at III-2, Table III-3.

52There were *** production and related workers in 1993, *** in 1994 and *** in 1995. In interim 1995 there were
*** production and related workers as compared with *** in interim 1996. CR at III-8, Table ITI-4, PR at III-2, Table
111-4.

3Production and related workers worked *** hours in 1993, *** hours in 1994 and *** hours in 1995, and *** hours
in interim 1995 as compared with *** hours in interim 1996. CR at I1I-8, Table III-4, PR at III-2, Table III-4.

*The average hourly wages paid to production and related workers increased from *** in 1993 to *** in 1994, and
increased more to *** in 1995. The average hourly wages paid to production and related workers were *** in interim
1995 as compared with *** in interim 1996. CR at III-8, Table III-4, PR at ITI-2, Table ITI-4. Total wages paid
increased from *** in 1993 to *** in 1994, increased further to *** in 1995, and were *** in interim 1995 as
compared with *** in interim 1996. CR at III-8, Table III-4, PR at III-2, Table III-4.

Unit labor costs were *** per pound in 1993 and 1994, and *** per pound in 1995. Unit labor costs Were *¥¥ per
pound in interim 1995 and *** per pound in interim 1996. CR at III-8, Table I1I-4, PR at III-2, Table III-4.

5The quantity of all net sales increased from *** pounds in 1993 to *** pounds in 1995. Total net sales amounted to
*** pounds in interim 1995 and *** pounds in interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.
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value, net sales increased steadily from 1993 to 1995.%7 Net sales were lower both in terms of quantity and
value in interim 1996 as compared with interim 1995. The unit value of the cost of goods sold (COGS)
increased irregularly during the period of investigation,” with the sharpest increase occurring in the second
half of 1995.%° Although the ratio of COGS to net sales decreased irregularly from 1993 to 1995, it increased
sharply from 1994 to 1995, and was higher in interim 1996 as compared with interim 1995.%° Commensurate
with this trend, gross profit increased between 1993 and 1994, but fell between 1994 and 1995, and was
lower in interim 1996 as compared with interim 1995. Selling, general and administrative expenses
(SG&A) declined somewhat from 1993 to 1994, but rose significantly from 1994 to 1995. SG&A were
higher in interim 1996 as compared with interim 1995.%% As in the case of COGS, the sharpest increase in
SG&A occurred in the second half of 1995.2 Operating income rose between 1993 and 1994, but declined to
***in 1995. Although there was significant operating income in interim 1995, there was an operating loss in
interim 1996.% ‘

Capital expenditures *** between 1993 and 1995, and were also higher in interim 1996 as compared
with interim 1995. Research and development expenditures followed the same trend.

IV. REASONABLE INDICATION OF THREAT OF MATERIAL INJURY BY REASON OF
ALLEGEDLY LTFV IMPORTS®

"The value of all net sales climbed from *** in 1993 to *** and again to *** in 1995. The value of all net sales was
*** in interim 1995 and *** in interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1. The unit value of all net
sales was *** in 1993, and *** in 1994 and 1995. It was *** in interim 1995 as compared with *** in interim 1996.
CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.

8The cost of goods sold decreased from *** per pound in 1993 to *** in 1994, then increased to *** per pound in
1995. The cost of goods sold was *** per pound in interim 1995 as compared with *** per pound in interim 1996. CR
at VI-3, Table VI-1, PR at VI-1, Table VI-1.

CR at VI-2, PR at VI-1.

®The ratio of COGS to net sales was *** percent in 1993, *** percent in 1994 and *** percent in 1995. It was ***
percent in interim 1995 and *** percent in interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.

1Gross profit was *** in 1993 and climbed to *** in 1994 before it fell to *** in 1995. It was *** in interim 1995
and *** jn interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.

$2Selling, general and administrative expenses fell from *** in 1993 to *** in 1994, then rose to *** in 1995. They
were *** ip interim 1995 as compared with *** in interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.

®CR at VI-2, PR at VI-1. '

$Operating income was *** in 1993 and climbed to *** in 1994 before it fell to *** in 1995. Operating income was
*** in interim 1995 and the operating loss was *** in interim 1996. CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.

$Capital expenditures increased from *** in 1993 to *** in 1994 to *** in 1995, and were *** in interim 1995 as
compared with *** in interim 1996. Research and development expenditures rose from *** in 1993 to *** in 1994,
rose further to *** in 1995, and were *** in interim 1995 as compared with *** in interim 1996. CR at VI-7, Table
VI-3, PR at VI-2, Table VI-3.

$Based on the foregoing, Commissioner Newquist finds a reasonable indication that the domestic industry is
vulnerable to the continuing adverse effects of allegedly unfair imports from China. '

As part of its consideration of the impact of imports, the statute specifies that the Commission is to consider in an
antidumping proceeding, “the magnitude of the margin of dumping.” 19 U.S.C. § 1677(7)(C)(iii)(V). The SAA
(continued...)
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Section 771(7)(F) of the Act directs the Commission to consider whether the U.S. industry is
threatened with material injury by reason of the subject imports by taking into account whether “further
dumped or subsidized imports are imminent and whether material injury by reason of imports would occur
unless an order is issued or a suspension agreement is accepted.” The Commission may not make such a
determination “on the basis of mere conjecture or supposition,”’® and considers the threat factors “as a
whole.”” In making our determination, we have considered all statutory factors’ that are relevant to this
investigation.”

For the reasons discussed below, we find there is a reasonable indication that the domestic industry
producing persulfates is threatened with material injury by reason of the allegedly LTFV imports from China.

Foreign producers significantly increased both their capacity and their production of persulfates from
1993 through 1995.7* Most of the increased production was shipped to the United States.” Further, the
European Union (“EU”) levied an 83 percent antidumping duty on exports of persulfates from China on a

¢7(...continued)
indicates that the amendment “does not alter the requirement in current law that none of the factors which the
Commission considers is necessarily dispositive of the Commission’s material injury analysis.” SAA at 180. The
statute defines the “magnitude of the margin of dumping” to be used by the Commission in a preliminary determination
as “the dumping margin or margins published by the administering authority [Commerce] in its notice of initiation of the
investigation.” 19 U.S.C. § 1677(35)(C). The estimated dumping margins identified by Commerce in its notice of
imitiation of this investigation range from 15.87 percent to 182.37 percent. 61 Fed. Reg. 40,817, 40,818 (Aug. 6, 1996).

$Commissioner Newquist notes that, in his analytical framework, “evaluat[ion] of the magnitude of the margin of
dumping” is not generally helpful in answering the questions posed by the statute: whether the domestic industry is
threatened with material injury; and, if so, whether such threat of injury is by reason of the subject imports.

919 U.S.C. § 1673b(a) and 1677(7)F)(ii).

19 U.S.C. §1677(7T)(F)(ii). An affirmative threat determination must be based upon “positive evidence tending to
show an intention to increase the levels of importation.” Metallverken Nederland B.V. v. United States, 744 F. Supp.
281, 287 (Ct. Int’1 Trade 1990), citing American Spring Wire Corp. v. United States, 590 F. Supp. 1273, 1280 (Ct. Int’]
Trade 1984). See also Calabrian Corp. v. United States, 794 F. Supp. 377, 387 & 388 (Ct. Int’l Trade 1992), citing
HR. Rep. No. 1156, 98th Cong., 2d Sess. 174 (1984).

"While the language referring to imports being imminent (instead of “actual injury” being imminent and the threat
being “real”) is a change from the prior provision, the SAA indicates the “new language is fully consistent with the
Commission’s practice, the existing statutory language, and judicial precedent interpreting the statute.” SAA at 184.

"2The statutory factors have been amended to track more closely the language concerning threat of material injury
determinations in the Antidumping and Subsidies Agreements, although “[n]o substantive change in Commission threat
analysis is required.” SAA at 185.

19 U.S.C. § 1677(7)(F)(Q). Factor I regarding consideration of the nature of the subsidies alleged is inapplicéble
because there have not been any subsidies alleged. Factor VII regarding raw and processed agriculture products is also
inapplicable to the products at issue. See 19 U.S.C. § 1677(7)(F)ui){).

“Because only two Chinese producers responded to Commission questionnaires, the data pertaining to their operations
are confidential. Chinese producers’ capacity to produce persulfates increased from *** pounds in 1993 to *** pounds
in 1994, and to *** pounds in 1995. Production increased from *** pounds in 1993 to *** pounds in 1994, and further
increased to *** pounds in 1995. CR at VII-3, Table VII-1, PR at VII-1, Table VII-1.

Whereas Chinese producers’ exports to the United States increased from *** pounds in 1993 to *** pounds in 1994,
and increased then to *** pounds in 1995, their exports to all other markets only increased from *** pounds in 1993 to
*** pounds in 1994, before falling slightly to *** pounds in 1995. Chinese producers’ home market shipments
increased from *** pounds in 1993 to *** pounds in 1994 and declined slightly to *** pounds in 1995. CR at VII-3,
Table VII-1, PR at VII-1, Table VII-1.
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provisional basis in July 1995 and did so on a definitive basis in December 1995.7¢ Based on available data,
which represent significantly less than the entire Chinese industry, capacity utilization in the exporting
country is high.”” We find that the significant increases in capacity and production of the Chinese industry,
together with the imposition of the antidumping duty imposed by the EU, indicate the imminent likelihood of
substantially increased imports of the subject merchandise into the United States.”® 7

Moreover, we find large increases in the volume and market share of the subject imports. Between
1993 and 1995, the quantity of subject imports increased dramatically, albeit from a small base. Imports
continued to rise dramatically between interim periods.** In terms of both quantity and value, subject import
market share followed the same trend.® We find that the large increases in subject import volume and market
share also indicate the imminent likelihood of substantially increased imports.?

We find that subject imports will enter at prices likely to depress or suppress domestic prices to a
significant degree. While there is some indication of quality differences between the subject product and the
domestic product, and some indication that purchasers desire an alternative source of supply to the domestic
industry, most importers and one significant purchaser indicated that the products could be used
interchangeably.®* Thus, it appears that Chinese persulfates and domestic persulfates compete to some extent
on the basis of price. Because the subject imports persistently undersold the domestic product throughout the
period of investigation,® we find it likely that further imports will also undersell the domestic products.

The likelihood of significant price suppressing effects by the subject imports is given some further
support by the industry’s inability to recoup the large increases in its costs in the latter half of 1995.3° As

SCR at IV-1, PR at IV-1; Petitioner’s Postconference Brief at 32 & Exh. 2.

’Chinese producers’ reported capacity utilization increased from *** percent in 1993 to *** percent in 1994 to ***
percent in 1995. CR at VII-2, Table VII-1, PR at VII-1, Table VII-1.

8Commissioner Nuzum notes that the EU imposed a substantial (83.3 percent) dumping duty on Chinese persulfates in
1995. The likely result of this action will be to reduce Chinese persulfate exports to the EU. These exports may well be
diverted to the United States. In light of the already significant U.S. market share held by Chinese persulfates, further
increases in exports to the U.S. market pose a threat of material injury to the domestic industry. In any final phase
investigation, Commissioner Nuzum will explore further the extent to which, as a result of the EU dumping finding,
there is a likelihood of increased Chinese exports to the U.S. market. In that regard, she will seek information on
Chinese export trends to the EU, as distinct from other export markets.

Commissioner Watson finds that the shift in Chinese export patterns has already occurred, and so determines that
there is a reasonable indication that imports of Chinese persulfates are causing present material injury, given the
dumping margins noted above, and the high degree of substitutability between domestic and imported persulfates.

¥ Subject imports increased from *** pounds in 1993 to *** pounds in 1994, and increased further to *** pounds in

1995. Subject imports totaled *** pounds in interim 1996 as compared with *** pounds in interim 1995. CR atIV-3,
Table IV-1, PR at IV-2, Table IV-1.

#1n terms of quantity, subject import market share increased from *** percent in 1993 to *** percent in 1994, then
climbed to *** percent in 1995. Subject import market share was *** percent in interim 1995 as compared with ***
percent in interim 1996. In terms of value, subject import market share increased from *** percent in 1993 to ***
percent in 1994, and then to *** percent in 1995. Subject import market share, as measured by value, was *** percent
in interim 1995 as compared with *** percent in interim 1996. CR atIV-9, Table IV-6, PR at IV-2, Table IV-6.

#2Commissioner Watson relies much more on the absolute market share held by Chinese imports as of the time of his
determination than on the trends in market share over the period of investigation.

BCR at II-3 - II-4, PR at II-2 - II-3.
8See CR at V-4 - V-14, Tables V-1 - V-6, PR at V-2 - V-3, Tables V-1 - V-6.
8CR at VI-2, VI-3, Table VI-1, PR at VI-1 & Table VI-1.
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noted above, the unit value of COGS increased sharply in late 1995 and remained high in interim 1996. %
Moreover, prices for some of the products for which pricing information was gathered declined in interim
1996 for the first time during the period examined. This suggests a near-term likelihood of future significant
price depression or price suppression.®’ Further, large purchasers are to some degree able to resist price
increases, which somewhat impairs the domestic industry’s ability to recover its increased costs.®® ® The
industry’s current weakened financial condition® makes it particularly vulnerable to such future adverse price
effects of the lower priced imports.

End-of-period importer inventories of the subject merchandise increased dramatically between 1993
and 1995. Further, importer inventories were higher in interim 1996 than in interim 1995.°' This gives
further support to our affirmative finding of a reasonable indication of threat of material injury by reason of
allegedly LTFV imports.*?

We intend to explore further in the final phase investigation the degree to which the difficulties of the
domestic industry are attributable to factors other than the subject imports, such as the fire, or the desire of
purchasers to have alternate sources of supply. Nonetheless, we find the significantly increased volumes and
market share of the subject imports, their persistent underselling of the domestic product and likelihood of
significant adverse price effects, and their likely diversion from other export markets to the United States,
together with the deteriorating financial condition of the domestic industry, provide a reasonable indication
that the subject imports threaten the domestic industry with material injury.

CONCLUSION
For the foregoing reasons, we determine that there is a reasonable indication that the domestic

industry producing persulfates is threatened with material injury by reason of allegedly LTFV imports from
China.

8CR at VI-3, Table VI-1, PR at VI-1, Table VI-1.
8Compare CR at V-6 - V-10, Tables V-2 - V-4, PR at V-2 - V-3, Tables V-2 - V-4,
8See CR at V-16, PR at V-4 (¥¥%*),

®Commissioner Nuzum notes that dumping may contribute significantly to the ability of Chinese persulfates to
undersell the domestic like product. The magnitude of dumping alleged in the petition ranges from 15.87 percent to

182.37 percent. *** Continued dumping of this magnitude suggests the likelihood of price suppression and of increased
demand for further imports.

%See CR at VI-1 - VI-7, PR at VI-1 - VI-2. We note that some of these increased costs may be due to the petitioner’s
warehouse fire. We shall more fully explore these issues in our final phase investigation.

*'Tmporters’ end-of-period inventories increased from *** pounds in 1993 to *** pounds in 1994, and increased
further to *** pounds in 1995. They totaled *** pounds in interim 1995 as compared to *** pounds in interim 1996.
Relative to U.S. shipments of imports, end-of-period inventories averaged *** percent in 1993, *** percent in 1994 and
*** percent in 1995. CR at VII-7, Table VII-5, PR at VII-2, Table VII-5.

2While petitioner has argued that Chinese producers of hydrogen peroxide may shift to the production of persulfates,
there is no evidence in the record to suggest this is being done. CR at VII-1 - VII-2, PR at VII-1. Nor is there any
persuasive evidence in the record that imports of persulfates from China may have an imminent adverse effect on the
existing development and production efforts of the domestic industry. However, the information available regarding
other threat factors, as discussed, provides a reasonable indication that the subject imports threaten the domestic industry
with material injury.
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ADDITIONAL VIEWS OF VICE CHAIRMAN LYNN M. BRAGG

NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF ALLEGEDLY
LTFV IMPORTS OF PERSULFATES

I join my colleagues in the sections of this opinion involving the domestic like product and industry,
the condition of the domestic industry, and threat of material injury to the domestic industry. When making
an affirmative threat determination, as I have in this investigation, I believe that it is necessary to first address
the question of present material injury. For the reasons discussed below, I find that there is not a reasonable
indication that the domestic industry producing persulfates is presently experiencing material injury by reason
of allegedly LTFV imports from China.

In preliminary antidumping investigations, the Commission determines whether there is a reasonable
indication that an industry in the United States is materially injured by reason of the imports under
investigation.”® In making this determination, the Commission must consider the volume of imports, their
effect on prices for the domestic like product, and their impact on domestic producers of the domestic like
product, but only in the context of U.S. production operations.®* Although the Commission may consider
causes of injury to the industry other than the allegedly LTFV and subsidized imports,* it is not to weigh
causes.” %7

Volume:

P19 U.S.C. § 1673b(a). The statute defines "material injury" as "harm which is not inconsequential, immaterial, or
unimportant." 19 U.S.C. § 1677(7)(A).

#19U.S.C. § 1677(7)B)(i). The Commission "may consider such other economic factors as are relevant to the
determination," but shall "identify each [such] factor . . . and explain in full its relevance to the determination." 19
U.S.C. § 1677(1)(B).

% Alternative causes may include the following:

[TThe volume and prices of imports sold at fair value, contraction in demand or changes in patterns of
consumption, trade, restrictive practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity of the domestic industry.

S. Rep. No. 249, 96th Cong., 1st Sess. 74 (1979). Similar language is contained in the House Report. HR. Rep. No.
317, 96th Cong., 1st Sess. 46-47 (1979).

*See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int'l Trade 1988).

*’As part of its consideration of the impact of imports, the statute as amended by the Uruguay Round Agreements Act
(URAA) specifies that the Commission is to consider "the magnitude of the margin of dumping." 19 U.S.C. §
1677(7)(C)(1i1)(V). The URAA Statement of Administrative Action (SAA) indicates that the amendment "does not alter
the requirement in current law. that none of the factors which the Commission considers is necessarily dispositive in the
Commission's material injury analysis." SAA at 850. New section 771(35)(C), 19 U.S.C. § 1677(35)(C), defines the
"margin of dumping" to be used by the Commission in a preliminary determination as the margin or margins published
by Commerce in its notice of initiation. The estimated dumping margins identified by Commerce in its notice of
initiation of this investigation range from 15.87 percent to 182.37 percent. 61 Fed. Reg. 40,817, 40,818 (Aug. 6, 1996).

Inote that I do not ordinarily consider the margin of dumping to be of particular significance in evaluating the effects of
subject imports on domestic producers. See Separate and Dissenting Views of Commissioner Lynn

M. Bragg in Bicycles from China, Inv. No. 731-TA-731 (Final), USITC Pub. 2968 (June 1996).
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I find that the increase in the volume of imports of persulfates from China was significant over the
investigation period. Measured by quantity, subject imports increased from *** pounds in 1993 to ***
pounds in 1994, and then further increased to *** pounds in 1995. Subject imports increased from ***
pounds in the first six months of 1995 to *** pounds in the first six months of 1996. The value of subject
imports increased from *** in 1993 to *** in 1994, and to *** in 1995. Between interim 1995 and 1996, the
value of subject imports increased from *** to *** ®® Subject import shipments, by quantity, as a share of
apparent consumption in the United States also increased markedly from *** percent in 1993 to *** percent
in 1994, and to *** percent in 1995. This market share increased from *** percent in interim 1995 to ***
percent in interim 1996.%° The market share by value followed a similar trend over the investigation period.
Based on the foregoing, I find that the increase in the volume of imports of persulfates from China was
significant.

Price:

Based on the available information in this preliminary investigation, I cannot conclude that the
subject imports depressed domestic prices or prevented price increases, which otherwise would have
occurred, to a significant degree.!® While imports of Chinese persulfates were priced consistently below the
comparable domestic product over the period of investigation, these prices do not appear to have adversely
affected prices for the domestic product. In fact, for each of the six product and distribution channel
combinations (three products in two channels of distribution) for which the Commission collected pricing
data, the weighted average domestic prices increased between 1.0 percent and 20.0 percent from the first
quarter of 1993 to the second quarter of 1996. These price increases occurred at the same time that Chinese
imports were priced significantly below the comparable domestic products and were entering the United
States in rapidly increasing volumes.'® In addition, pricing observations for most Chinese products were first
available in 1994 or 1995, and prices for five of the six comparable domestic products were higher at the end
of the investigation period than when the Chinese products first appeared in the U.S. market. Chinese
persulfate prices also increased in a range from 3.0 to 21.1 percent over the period during which they were
available.'®

The absence of any measurable adverse price effects during most of the period of investigation
despite sustained underselling may be related in part to a modest degree of substitutability, or to perceived
differences in quality between the domestic and Chinese products. Two of seven importers reported that the
domestic and Chinese products are not interchangeable with one another, and several other importers stated
that the quality of the Chinese product is inferior to that of the domestic product.’®® In the final phase
investigation, the Commission should gain valuable access to purchaser data, which will help to clarify the
degree to which the domestic and subject imported products are substitutable for one another. I also note that
the Commission’s pricing data show that prices for several of the domestic products began to decline slightly
at the end of 1995 or the beginning of 1996. These downward trends late in the investigation period provide

%Table IV-1, CR at IV-3, PR at IV-2.
*Table IV-6, CR at IV-6, PR at IV-2.
1919 U.S.C. § 1677(7)(C)(ii).

191Jnit sales values for the domestic product also *** per pound during the first half of 1996. Table VI-1, CR at VI-3,
PR at VI-1.

2CR at V-4-15,PR at V-2-3.
%CR at II-3-4, PR at II-2.
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support for my affirmative threat finding, but are not sufficient to find significant present adverse price
effects.

Impact:

In this preliminary investigation, I do not find any significant adverse impact that can be attributed to
the subject imports. The financial condition of the domestic industry clearly worsened over the investigation
period. However, net sales'® and domestic shipments'® increased in terms of quantity, value, and unit value
between 1993 and 1995. In addition, production quantity,'® the number of production workers, and hours
worked all remained reasonably stable over the same period.'”” The decline in gross profits over the 1994-95
period, and then between interim 1995 and 1996 was due in significant part to a *** increase in the cost of
goods sold which rose by *** percent between 1994-95 and by *** percent between interim 1995 and interim
1996. Operating income was further affected by *** increases in selling, general, and administrative
expenses which rose by *** percent between 1994 and 1995 and by *** percent between interim 1995 and
1996. The record remains somewhat unclear as to the extent to which these increases are the result of the
restructuring after the fire at petitioner FMC’s plant that occurred in August of 1995. I shall seek to clarify
this issue in the final phase investigation. As previously noted, however, it is clear that the industry’s
financial condition worsened considerably over the investigation period, and several indicators such as net
sales, domestic shipments, and production quantity showed slight declines between interim 1995 and 1996.
Thus, I find that further rapid increases in imports at depressing or suppressing prices could cause material
injury to the domestic industry in the near future. ‘

1%Net sales in terms of quantity and value did decline slightly between interim 1995-96. Table VI-1, CR at VI-3, PR at
VI-1.

'%Domestic shipments in terms of quantity declined slightly between interim 1995-96, and increased slightly in terms
of value over the same period. Table I1I-2, CR at III-5, PR at III-2.

1%Production quantity declined *** between interim 1995-96. Table III-1, CR at ITI-4, PR at ITI-2.
19T able III-4, CR at III-8, PR at III-2.
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ADDITIONAL VIEWS OF COMMISSIONER CAROL T. CRAWFORD

On the basis of information obtained in this preliminary investigation, I determine that there is a
reasonable indication that the industry in the United States producing persulfates is materially injured by reason
of imports of persulfates from the People’s Republic of China (“China”) that are allegedly sold in the United
States at less-than-fair-value ("LTFV"). I join my colleagues in finding a single like product, consisting of
ammonium persulfate, sodium persulfate and potassium persulfate, and I join their discussion of the condition
of the domestic industry. However, I do not concur in the majority’s determination that there is a reasonable
indication that the domestic industry producing persulfates is threatened with material injury by reason of the
subject imports. Rather, I determine that there is a reasonable indication that the industry in the United States
producing persulfates is materially injured by reason of the allegedly LTFV imports of persulfates from China.
Because my determination differs from that of the majority, my separate views follow.

L ANALYTICAL FRAMEWORK

In determining whether there is a reasonable indication that a domestic industry is materially injured by
reason of the allegedly LTFV imports, the statute directs the Commission to consider:

@ the volume of imports of the merchandise which is the subject of the investigation,

a the effect of imports of that merchandise on prices in the United States for like products, and

(II)  the impact of imports of such merchandise on domestic producers of like products, but only in
the context of production operations within the United States . . .1%

In making its determination, the Commission may consider "such other economic factors as are relevant
to the determination."’® In addition, the Commission "shall evaluate all relevant economic factors which have
a bearing on the state of the industry . . . within the context of the business cycle and conditions of competition
that are distinctive to the affected industry."!!°

The statute directs that we determine whether there is a reasonable indication of "material injury by
reason of the dumped imports." Thus we are called upon to evaluate the effect of allegedly dumped imports on
the domestic industry and determine if there is a reasonable indication that they are causing material injury. There
may be, and often are, other "factors" that are causing injury. These factors may even be causing greater injury
than the alleged dumping. However, the statute does not require us to weigh or prioritize the factors that are
independently causing material injury. Rather, the Commission is to determine whether there is a reasonable
indication that any injury "by reason of" the allegedly dumped imports is material. That is, the Commission must
determine if there is a reasonable indication that the subject imports are causing material injury to the domestic
industry. "When determining the effects of imports on the domestic industry, the Commission must consider all
relevant factors that can demonstrate if unfairly traded imports are materially injuring the domestic industry."!!!
It is important, therefore, to assess the effects of the allegedly dumped imports in a way that distinguishes those
effects from the effects of other factors unrelated to the dumping. To do this, I compare the current condition of
the industry to the industry conditions that would have existed without the dumping, that is, had subject imports

1819 U.S.C. § 1677(N)B)().

1919 U.S.C.§ 1677(7)(B)(i).

1019 J.S.C. § 1677(7)(C)(iii).

1S, Rep. No. 71, 100th Cong., 1st Sess. 116 (1987)(emphasis added).
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all been fairly priced. I then determine whether the change in conditions constitutes material injury. The Court
of International Trade has held that the "statutory language fits very well" with my mode of analysis.''?

In my analysis of material injury, I evaluate the effects of the alleged dumping'*® on domestic prices,
domestic sales, and domestic revenues. To evaluate the effects of the alleged dumping on domestic prices, I
compare domestic prices that existed when the imports were allegedly dumped with what domestic prices would
have been if the imports had been priced fairly. Similarly, to evaluate the effects of dumping on the quantity of
domestic sales,''* I compare the level of domestic sales that existed when imports were allegedly dumped with
what domestic sales would have been if the imports had been priced fairly. The combined price and quantity
effects translate into an overall domestic revenue impact. Understanding the impact on the domestic industry's
prices, sales and overall revenues is critical to determining the state of the industry, because the impact on other
industry indicators (e.g., employment, wages, etc.) is derived from the impact on the domestic industry's prices,
sales, and revenues.

I then determine whether the price, sales and revenue effects of the alleged dumping, either separately
or together, demonstrate that there is a reasonable indication that the domestic industry would have been
materially better off if the imports had been priced fairly. If so, there is a reasonable indication that the domestic
industry is materially injured by reason of the allegedly dumped imports.

For the reasons discussed below, I determine that there is a reasonable indication that the domestic

industry producing persulfates is materially injured by reason of allegedly LTFV imports of persulfates from
China.

IL CONDITIONS OF COMPETITION

To understand how an industry is affected by unfair imports, we must examine the conditions of
competition in the domestic market. The conditions of competition constitute the commercial environment in
which the domestic industry competes with unfair imports, and thus form the foundation for a realistic assessment
of the effects of the dumping. This environment includes demand conditions, substitutability among and between
products from different sources, and supply conditions in the market.

A. Demand Conditions

An analysis of demand conditions tells us what options are available to purchasers, and how they are
likely to respond to changes in market conditions, for example an increase in the general level of prices in the
market. Purchasers generally seek to avoid price increases, but their ability to do so varies with conditions in the
market. The willingness of purchasers to pay a higher price will depend on the importance of the product to them
(e.g., how large a cost factor), whether they have options that allow them to avoid the price increase, for example
by switching to alternative products, or whether they can exercise buying power to negotiate a lower price. An
analysis of these demand-side factors tells us whether demand for the product is elastic or inelastic, that is,
whether purchasers will reduce the quantity of their purchases if the price of the product increases. For the
reasons discussed below, I find that the overall elasticity of demand for persulfates is relatively low.

12,8, Steel Group v. United States, 873 F.Supp. 673, 695 (Ct. Int'l Trade 1994), appeal docketed, No. 95-1245 (Fed.
Cir. March 22, 1995).

13 part of its consideration of the impact of imports, the statute as amended by the URAA now specifies that the
Commission is to consider in an antidumping proceeding, "the magnitude of the margin of dumping." 19 U.S.C. §

1677(7)(C)ii)(V).

"In examining the quantity sold, I take into account sales from both existing inventory and new production.
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Importance of the Product and Cost Factor. Key factors that measure the willingness of purchasers to
pay higher prices are the importance of the product to purchasers and the significance of its cost. In the case of
products that are incorporated into other products (e.g., a component), the importance will depend on its cost
relative to the total cost of the product in which it is used. When the price of the component is a small portion
of the total cost of the product in which it is used, changes in the price of the component are less likely to affect
its purchase.

Record evidence shows that persulfates account for less than one percent of the price of most of the
downstream products in which they are used, and less than ten percent of the cost of other downstream
products.'*® This small cost share indicates an inelastic demand for persulfates.

Alternative Products. Another important factor in determining whether purchasers would be willing to
pay higher prices is the availability of viable alternative products. Often purchasers can avoid a price increase
by switching to alternative products. If such an option exists, it can impose discipline on producer efforts to
Increase prices.

Information on the record indicates that there are available alternative products that can substitute for
persulfates in applications comprising 20 percent of the U.S. market.!'¢ However, the record also indicates that
there are practical and functional limits on the availability of alternative products.'” Thus, although limited, the
availability of altemative products somewhat increases the elasticity of demand for persulfates.

Based on the small cost share of persulfates in downstream products and the limited availability of
alternative products, I find that the overall elasticity of demand for persulfates is relatively low. That is,

purchasers will not reduce significantly the amount of persulfates they buy in response to a general increase in
the price of persulfates.

B. Substitutability

Simply put, substitutability measures the similarity or dissimilarity of imported versus domestic products
from the purchaser's perspective. Substitutability depends upon 1) the extent of product differentiation, measured
by product attributes such as physical characteristics, suitability for intended use, design, convenience or
difficulty of usage, quality, etc.; 2) differences in other non-price considerations such as reliability of delivery,
technical support, and lead times; and 3) differences in terms and conditions of sale. Products are close
substitutes and have high substitutability if product attributes, other non-price considerations and terms and
conditions of sale are similar.

While price is nearly always important in purchasing decisions, non-price factors that differentiate
products determine the value that purchasers receive for the price they pay. If products are close substitutes, their
value to purchasers is similar, and thus purchasers will respond more readily to relative price changes. On the
other hand, if products are not close substitutes, relative price changes are less important and are therefore less
likely to induce purchasers to switch from one source to another.

Because demand elasticity for persulfates is relatively low, overall purchases will not decline significantly
if the overall prices of persulfates increase. However, purchasers can avoid price increases from one source by
seeking other sources of persulfates. In addition to any changes in overall demand for persulfates, the demand
for persulfates from different sources will decrease or increase depending on their relative prices and their
substitutability. If persulfates from different sources are substitutable, purchasers are more likely to shift their

I5CR. atI-3; P.R. at II-2.
HSCR. atII-2; PR. at II-2.
WCR. atI-5t0 I-6; P.R. at I-3.
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demand when the price from one source (i.e., subject imports) increases. The magnitude of this shift in demand
1s determined by the degree of substitutability among the sources.

Purchasers have three potential sources of persulfates: domestically produced persulfates, subject
imports, and nonsubject imports. Purchasers are more or less likely to switch from one source to another
depending on the similarity, or substitutability, between and among them. Ihave evaluated the substitutability
among persulfates from different sources as follows.

For purposes of this preliminary investigation, I find that subject imports, nonsubject imports and
domestic persulfates are all moderate substitutes for each other. Thus, a shift in demand away from subject
imports would increase demand for both nonsubject imports and domestic persulfates.

The record indicates that subject imports are generally of somewhat lower quality than domestic
persulfates and nonsubject imports, which reduces the substitutability among them. In addition, subject imports
are an important alternative source of supply to domestic persulfates and nonsubject imports, which further
reduces substitutability. However, the record also indicates that the applications in which subject imports are
seldom used, oil exploration and cosmetics, represent only 2 to 3 percent of demand. Finally, one major
purchaser reported that there are only minor differences among domestic persulfates, subject imports and
nonsubject imports.'*®

For these reasons, I find that subject imports, nonsubject imports, and domestic persulfates are moderate
substitutes for each other.!*® Therefore, I find that purchasers would have switched from purchases of subject
imports to purchases of both nonsubject imports and domestic persulfates had subject imports been fairly priced.

C. Supply Conditions

Supply conditions in the market are a third condition of competition. Supply conditions determine how
producers would respond to an increase in demand for their product, and also affect whether producers are able
to institute price increases and make them stick. Supply conditions include producers' capacity utilization, their
ability to increase their capacity readily, the availability of inventories and products for export markets,
production alternatives and the level of competition in the market. For the reasons discussed below, I find that
the elasticity of supply of persulfates appears to be moderate to high.

Capacity Utilization and Capacity. Unused capacity can exercise discipline on prices, if there is a
competitive market, as no individual producer could make a price increase stick. Any attempt at a price increase
by any one producer would be beaten back by its competitors who have the available capacity and are willing to
sell more at a lower price. In 1995, *** percent of the domestic industry's capacity to produce persulfates was
not used and therefore was available to increase production.!®* Available capacity exceeded the total quantity
of subject imports in 1995.' Thus, the domestic industry had sufficient capacity available to supply the demand
for subject imports.

H8C R. atII-3 to II-4, and I-3; P.R. at II-2 and I-2.

15T any final investigation, I request the parties to address how the withdrawal of a German supplier from the U.S.
market and the limited availability of Japanese persulfates affects the substitutability among the sources of persulfates.

0Table I1I-1, CR. at IlI-4; P.R. at III-2.
2 Table I1I-1 and table IV-2, C.R. at III-4 and IV-5; P.R. at III-2 and IV-2.
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Inventories and Exports. The domestic industry had *** pounds of persulfates in inventories available
at the end of 1995 which it could have shipped into the U.S. market.'*? In addition, the domestic industry’s
exports in 1995 *** the volume of subject imports in 1995.'2 Thus, the domestic industry had available
inventories and exports that could have filled the demand supplied by subject imports.

Level of Competition. The level of competition in the domestic market has a critical effect on producer
responses to demand increases. A competitive market is one with a number of suppliers in which no one producer
has the power to influence price significantly. There is only one domestic producer of persulfates, the petitioner,
and thus there is no competition within the domestic industry in the U.S. market. However, nonsubject imports
are a substantial source of competition in this market, accounting for *** percent of consumption in 1995.?* The

-record thus indicates that there is substantial competition from nonsubject imports. Consequently, I find that
there is a significant level of competition in the U.S. market for persulfates.

Because of the level of competition in the U.S. market and the domestic industry’s ability to supply the
demand for subject imports, I find that the elasticity of supply is moderate to high.

III. REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF ALLEGEDLY
LTFV IMPORTS OF PERSULFATES FROM CHINA

The statute requires us to consider the volume of subject imports, their effect on domestic prices, and
their impact on the domestic industry. I consider each requirement in turn.

A. Volume of Subject Imports

Subject imports of persulfates increased from *** pounds in 1993 to *** pounds in 1994, and to ***
pounds in 1995. The value of subject imports was $*** in 1993, $*** in 1994, and $*** in 1995.'* By
quantity, subject imports held a market share of *** percent in 1993, *** percent in 1994, and *** percent in
1995. Their market share by value was *** percent in 1993, *** percent in 1994, and *** percent in 1995.1%
While it is clear that the larger the volume of subject imports, the larger the effect they will have on the domestic
industry, whether the volume is significant cannot be determined in a vacuum, but must be evaluated in the
context of its price and volume effects. Based on the market share of subject imports and the conditions of

competition in the domestic market, I find that the volume of subject imports is significant in light of its price and
volume effects.

B. Effect of Subject Imports on Domestic Prices

To determine the effect of subject imports on domestic prices, I examine whether the domestic industry
could have increased its prices if the subject imports had not been dumped. As discussed, both demand and
supply conditions in the persulfates market are relevant. Examining demand conditions helps us understand
whether purchasers would have been willing to pay higher prices for the domestic product, or buy less of it, if
subject imports had been sold at fairly traded prices. Examining supply conditions helps us understand whether

12Table I1I-3, C.R. at I1I-7; P.R. at II1-2.

1Z3Table I11-2 and table IV-2, CR. at III-5 and IV-5; P.R. at ITI- 2 and IV-2.
124Table IV-6, CR. at IV-9; PR. at IV-2.

25Table IV-1, CR. atIV-3; P.R. at IV-2.

126Table IV-6, CR. at IV-9, PR. at IV-2.
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available capacity and competition among suppliers to the market would have imposed discipline and prevented
price increases for the domestic product, even if subject imports had not been unfairly priced.

If the subject imports had not been dumped, their prices in the U.S. market would have increased
significantly. Thus, if subject imports had been fairly priced, they would have become more expensive relative
to domestic persulfates. In such a case, if subject imports are good substitutes with other persulfates, purchasers
would have shifted towards the relatively less expensive products.

In this investigation, the alleged dumping margins for subject imports from China are quite large, ranging
from 15.87 percent to 182.37 percent, so that subject imports likely would have been priced significantly higher
had they been fairly traded. Subject imports and domestic persulfates are moderate substitutes, and thus some
of the demand for subject imports likely would have shifted to domestic persulfates had subject imports been
fairly traded. However, nonsubject imports and subject imports also are moderate substitutes, and thus some of
the demand for subject imports likely would have shifted to nonsubject imports as well. Since subject imports
held a market share of *** percent by quantity in 1995,'?’ the shift in demand away from subject imports would
not have been large. Nonetheless, the elasticity of demand indicates that domestic suppliers should have been
able to increase prices in response to this shift in demand.

Notwithstanding the relatively low elasticity of demand for persulfates, any attempt by the domestic
industry to increase its prices in response to the shift in demand would have been unsuccessful. The domestic
industry faces significant competition from nonsubject imports in the U.S. market. The domestic industry has
available production capacity, as well as inventories and exports with which it would have competed for sales
with the substantial volume of nonsubject imports, had demand shifted away from subject imports. This
competition would have enforced price discipline in the market. In these circumstances, any effort by the sole
domestic producer to raise its prices would have been beaten back by the competition. Therefore, significant
effects on domestic prices cannot be attributed to the unfair pricing of subject imports. Consequently, I find that
subject imports are not having significant effects on prices for domestic persulfates.

C. Impact of Subject Imports on the Domestic Industry

To assess the impact of subject imports on the domestic industry, I consider output, sales, inventories,
capacity utilization, market share, employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital, research and development and other relevant factors.'”® These factors together either
encompass or reflect the volume and price effects of the dumped imports, and so I gauge the impact of the
dumping through those effects.

The domestic industry would not have been able to increase its prices significantly if subject imports had
been sold at fairly traded prices. Therefore, any impact of allegedly dumped imports on the domestic industry
would have been on the domestic industry’s output and sales.

As I have discussed above, had subject imports not been dumped, competition from the substantial
volume of nonsubject imports would have prevented the domestic industry from capturing the entire demand
satisfied by subject imports. Thus, the increase in demand for the domestic product likely would have been, at
most, moderate. The domestic producer could have increased its production and sales to satisfy the increased
demand. Notwithstanding the competition from nonsubject imports, the domestic producer likely would have
captured enough of the demand for subject imports that its output and sales, and therefore its revenues, would
have increased significantly had subject imports not been dumped. Consequently, the domestic industry likely
would have been materially better off if the subject imports had been fairly traded.

12"Table IV-6, CR. at IV-9; PR. at IV-2.
1819 U.S.C. § 1677(7)(C)(iii).
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Iv. CONCLUSION

On the basis of the foregoing analysis, I determine that there is a reasonable indication that the domestic
industry producing persulfates is materially injured by reason of allegedly LTFV imports of persulfates from the
People’s Republic of China.
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PART I: INTRODUCTION
BACKGROUND

This investigation results from a petition filed by the FMC Corp., Chicago, IL, on July 11, 1996,
alleging that an industry in the United States is materially injured and threatened with material injury by
reason of less than fair-value (LTFV) imports of persulfates' from China. Information relating to the
background of the investigation is provided below.?

Date Action

July 11,1996 ... . ... Petition filed with Commerce and the Commission; institution of Commission
investigation (61 FR 37283, July 17, 1996)

July 31,1996 ....... Commission's conference®

July 31,1996 ....... Commerce's notice of initiation (61 FR 40817, August 6, 1996)*

August 26,1996 .... Commission's vote

August 26,1996 .... Commission determination transmitted to Commerce

SUMMARY DATA

A summary of data collected in the investigation is presented in tables I-1 through I-4, at the end of
this section. U.S. industry data are based on the questionnaire response of the only firm producing
persulfates in the United States, FMC Corp. Except as noted, U.S. imports are based on responses to
questionnaires of the U.S. International Trade Commission. Responding importers accounted for all known
1995 imports.

THE PRODUCT

The imported products subject to this investigation are peroxydisulfates, which consist of a group
of chemicals commonly known as persulfates. There are three salts included within the persulfates definition:
ammonium persulfates, potassium persulfates, and sodium persulfates. The chemical formulae for these
persulfates are, respectively, NH4),S,0,, K,S,0;, and Na,S,0,. Persulfates are produced in the form of a
dry white crystalline powder that is odorless. The typical merchandise sold has a persulfate content of 98
percent or above. The three salts are indistinguishable when subject to a visual or tactile exam. They are all

derived from a common source, persulfuric acid. The active ingredient for all three salts is the persulfate
anion.® ,

! The merchandise covered by this investigation is persulfates, including ammonium, potassium, and sodium
persulfates. The chemical formulae for these persulfates are, respectively, NH4),S,04, K,S,0,, and Na,S,0,. Sodium
persulfate is covered by subheading 2833.40.20 of the Harmonized Tariff Schedule of the United States (HTS), with an
MFN duty rate of 3.7 percent ad valorem in 1996, and amonium and potassium persulfates are covered by subheading
2833.40.60, with an MFN duty rate of 3.1 percent ad valorem in 1996.

? Federal Register notices cited in the tabulation are presented in app. A.

? A list of witnesses appearing at the conference is presented in app. B.

* The alleged LTFV margins ranged from 15.87 percent to 182.37 percent.

5 Petition, pp. 4 and 7; and petitioner’s postconference brief (“FMC’s brief”), pp. 5-6.
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Persulfates have two major applications: (1) as catalysts or “initiators™ in the process of
polymerization and (2) as oxidants in cleaning, microetching, and plating processes. The polymerization
application accounts for about *** of the demand for persulfates, with most of the remaining *** accounted
for by the oxidation application. Persulfates as catalysts are primarily used in latex for carpet backing and
paper coating, acrylic latex paint, water treatment, and other acrylics and polyvinyls used in adhesives.
Persulfates as oxidants are primarily used in printed circuit boards, textiles, film processing, and soil
stabilization.® .

This section presents information on both imported and domestically produced persulfates, as well as
information related to the Commission’s “domestic like product” determination.” The petitioner argues that
domestically produced persulfates are similar to persulfates imported from China. Petitioner also argues that
all three salts comprise one like product--persulfates. Furthermore, the petitioner argues that there are no
functional substitute products for persulfates. Respondents argue that the Chinese product is inferior to the
domestically produced product, that the three salts are distinct like products, and that there are functional
substitutes for persulfates.

According to one respondent, Aceto Corp., an importer, Chinese persulfates are not interchangeable
with domestically produced persulfates in a number of applications, due to problems with caking or lumping
from moisture, particle size, and off-white color from black specks. Aceto argues that Chinese persulfates are
not suitable for oil recovery and cosmetics applications.® The other respondent in this investigation, ICC
Industries, also an importer, contends that imports from China are interchangeable with the domestic product.
Although ICC originally had problems with particle size in its imports from China, that problem was quickly
resolved.” FMC Corp., the petitioner, argues that caking is a problem with persulfates of any origin, and that
imports from China may be used in oil recovery and cosmetics. In any event, FMC argues that these two
applications account for only 2-3 percent of demand for persulfates. Furthermore, FMC argues that
customers perceive the Chinese persulfates as interchangeable with domestic product, and that competition
among these products exists across all segments of the market.'® All parties agree that the channels of
distribution for Chinese and domestic products are the same.!' There appear to be no significant differences
in the persulfate production processes used in China and the United States, although the Chinese process may
be slightly less automated.'?

Petitioner argues that all three salts should comprise one domestic like product. First, the
manufacturing processes for all three are similar. Production begins in an electrolytic cell where liquid
ammonium persulfate is produced as an intermediate product. This liquid ammonium persulfate is then
crystallized into a wet cake, which is fed into the ammonium, sodium, and potassium persulfate downstream
production, in which the wet cake is further processed *** and then packaged for shipment. The only

¢ Petition, p. 6.

7 The Commission’s decision regarding the appropriate domestic products that are “like” the subject imported
products is based on a number of factors including (1) physical characteristics and uses; (2) interchangeability; (3)
channels of distribution; (4) customer and producer perceptions; (5) common manufacturing facilities and production
employees; and, where appropriate, (6) price.

# Transcript of conference (“Transcript”), pp. 66-68; and Aceto’s brief, pp. 4-5. However, Aceto does admit that

caking problems can be fixed by regrinding the persulfates or pounding the bags to break up the lumps. Transcript, p.
74.

® Transcript, p. 93.

1 Transcript, pp. 16, 30, 38, and 96-97; and FMC’s brief, pp. 12-14 and exh. 22.
1 Aceto’s brief, p. 5; FMC’s brief, p. 14; and ICC’s brief, p. 8.

"2 Transcript, pp. 48 and 62.
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difference between salts is the removal and recycling of the ammonia that is released in the sodium and
potassium persulfate production processes. The recycle of ammonia is a critical material balance issue which
requires that the ammonium persulfate line be running in order to produce sodium or potassium persulfate.
The three salts are manufactured in the same plant, using the same or similar equipment and production
workers."?

Second, the petitioner asserts that the three salts are interchangeable in most applications. The
higher-cost sodium and potassium persulfates are used in place of ammonium persulfate for two reasons: (1)
there are environmental issues associated with the ammonium anion that is released in most customer
processes and the customers want to avoid the high costs of treating ammonia and (2) customers formulate
with the particular persulfate that works best in their laboratories, causing their reliance on that persulfate to
mitigate the effect of any price difference among the three salts.!* Aceto argues that the three salts are
different products and are not interchangeable. Potassium is the most user friendly based on its relative
toxicity, ammonium causes waste disposal problems, and all three have different water solubilities
(ammonium is the most soluble; potassium is the least soluble). The different solubilities affect performance
in emulsion polymerization."> ICC also believes the three salts are not interchangeable<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>