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PART I: DETERMINATIONS AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-678 through 682 (Preliminary)
STAINLESS STEEL BAR FROM BRAZIL, INDIA, ITALY, JAPAN, AND SPAIN
D .

On the basis of the record' developed in the subject investigations, the Commission
unanimously determines, pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C.
§ 1673b(a)), that there is a reasonable indication that an industry in the United States is
materially injured by reason of imports from Brazil, India, Italy, Japan, and Spain of .
stainless steel bar, provided for in subheadings 7222.10.00, 7222:20.00, and 7222.30.00 of -
the Harmonized Tariff Schedule of the United States, that are alleged to be sold in the United
States at less than fair value (LTFV).> S ‘

Background

On December 30, 1993, a petition was filed with the Commission and the Department
of Commerce by Al Tech Specialty Steel Corp., Dunkirk, NY;

Carpenter Technology Corp., Reading, PA; Republic Engineered Steels, Inc., Massillon,

- OH; Slater Steels Corp., Fort Wayne, IN; Talley Metals Technology, Inc., Hartsville, SC;
and the United Steelworkers of America, AFL-Cy[O/CLC, alleging that an industry in the
United States is materially injured or threatened with material injury by reason of LTFV
imports of stainless steel bar from Brazil, India, Italy, Japan, and Spain. Accordingly,
effective December 30, 1993, the Commission instituted antidumping investigations Nos.
731-TA-678 through 682 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference
to be held in connection therewith was given by posting copies of the notice in the Office of
the Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the
notice in the Federal Register of January 7, 1994 (59 F.R. 1027). The conference was held
in Washington, DC, on January 20, 1994, and all persons who requested the opportunity
were permitted to appear in person or by counsel.

' The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19

CFR-§ 207.2(f)). ‘ ‘
: - ? The imported stainless steel bar covered by these investigations comprises articles of stainiess

steel in straight lengths that have been either hot-rolled, forged, turned, cold-drawn, cold-rolled, or
otherwise cold-finished, or ground, having a uniform solid cross section along their whole length in the
shape of circles, segments of circles, ovals, rectangles (including squares), triangles, hexagons,
octagons, or other convex polygons. Except as specified above, the term does not include stainless
steel semifinished products, cut-to-length flat-rolled products (i.e., cut-to-length rolled products which
if less than 4.75 mm in thickness have & width measuring at least 10 times the thickness, or if 4.75
mm or more in thickness having a width which exceeds 150 mm and measures at least twice the
thickness), wire (i.e., cold-formed products in coils, of any uniform solid cross section along their
whole legnth, which do not conform to the definition of flat-rolled products), and angles, shapes, or
sections. Stainless steel bar includes cold-finished stainless steel bars that are turned or ground in
straight lengths, whether produced from hot-rolled bar or from straightened and cut rod or wire, and
reinforcing bars that have indentstions, ribs, grooves, or other deformations produced during the
rolling process.

I3






VIEWS OF THE COMMISSION

Based on the record in these preliminary investigations, we unanimously determine that
there is a reasonable indication that an industry in the United States is materially injured by
reason of imports of stainless steel bar from Brazil, India, Italy, Japan, and Spain that are
alleged to be sold in the United States at less than fair value ("LTFV").}

I THE LEGAL STANDARD FOR PRELIMINARY INVESTIGATIONS

The legal standard in preliminary antidumping duty investigations requires the
Commission to determine, based upon the best information available at the time of the
preliminary determination, whether there is a reasonable indication that a domestic industry is
materially injured or threatened with material injury by reason of the allegedly LTFV -
imports.” In applying this standard, the Commission weighs the evidence before it to-
determine whether "(1) the record as a whole contains clear and convincing evidence that
there is no material injury or threat of material injug; and (2) no likelihood exists that any
contrary evidence will arise in a final investigation.™ The U.S. Court of Appeals for the
Federal Circuit has held that this interpretation of the standard "accords with clearly
discernible legislative intent and is sufficiently reasonable."

II. LIKE PROD
"~ A. In General

To determine whether there is a reasonable indication that an industry in the United
States is materially injured or is threatened with material injury by reason of the subject
imports, we first define the "like product” and the "industry.” Section 771(4)(A) of the
Tariff Act of 1930 (the "Act”) defines the relevant industry as the "domestic producers as a
whole of a like product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that product . . . ."" In
turn, “like product” is defined as "a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation . . . ."

19 U.S.C. § 1673b(a). Whether there is a reasonable indication that the establishment of an

industry in the United States is materially retarded is not an issue in these investigations.
During the latter stages of these investigations, certain respondents filed documents arguing that

the petition in thesc investigations was not properly filed because certain documents provided o
Commerce were not also provided to the Commission and, thus, that these investigations were not
properly initiated. 'They argued that the Commission should re-start the 45-day period undér which the
Commission must meke its prelirinary determination sfter the petition is properly filed. Commission
staff contacted staff of the Department of Commerce and discussed how this issue affected the
sufficiency of the petition filed on December 30, 1993, Commerce staff indicated that the
documentation in question was foreign market survey data pertinent to Commerce’s margins
calculation. Commerce staff reaffirmed that the petition filed December 30, 1993 was sufficient as
filed and did not act to change its determination. See 59 Fed. Reg. 3844 (Jan. 27, 1994). ;

‘19 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir.
1986); Calabrian Corp. v. United States, 794 F. Supp. 377, 386 (Ct. Int'l Trade 1992).

* American Lamb, 785 F.2d at 1001; see also Torrington Co. v. United States, 790 F. Supp. 1161,
1165 (Ct. Int’l Trade 1992).

¢ American Lamb, 785 F.2d at 1004.

719 U.S.C. § 1677(4)(A).
* 19 U.S.C. § 1677(10).



Our like product determinations are factual, and we apply the statutory standard of
“like” or "most similar in characteristics and uses” on a case-by-case basis. '* We look for
clear dividing lines among possible like products, and disregard minor variations." The
Department of Commerce ("Commerce”) has deﬂned the articles subject to these
investigations as "stainless steel bar":

For purposes of these investigations, the term "stainless steel bar® means articles
of stainless steel in straight lengths that have been either hot-rolled, forged,
turned, cold-drawn, cold-rolled or otherwise cold-finished, or ground having a
uniform solid cross section along their whole length in the shape of circles,
segments of circles, ovals, rectangles (including squares), triangles, hexagons,
octagons or other convex polygons Stainless steel bar includes cold-finished

- stainless steel bars that are turned or ground in straight lengths, whether
produced from hot-rolled bar or from straightened and cut rod or wire, and
reinforcing bars that have mdentattons, ribs, grooves, or other deformations
produced during the rolling process."

Hot-rolled stainless steel bar is used primarily by cold-finished bar manufacturers
(including integrated producers and unrelated converters), manufacturers of forgings, and
machine shoPs (i.e., for the production of fasteners, turbines, and electrical and industrial
equipment).” The primary customers of cold-finished stainless steel bar are end users for
whom tight dimensional tolerance, surface condition, appearance, and finish are critical. The
cold-finished product is likely to be used for apphcauons involving beverage, food ,
pharmaceutical, refinery, power plant, and chemical process industry equipment." Some
specific applications of cold-finished stainless steel bar are landing gear, automotive valves
and fittings, marine propeller shafts, pump shafis, and drive shafts.'

® Torrington Co. v. United States, 747 F. Supp. 744, 749 0.3 (Ct. Int’l Trade 1990), aff’d, 938
F. 2d 1278 (Fed. Cir. 155%1).

* The Commission generally considers 8 number of factors in snalyzing like product issues,
including: (1) physical characteristics and uses; (2) interchangesbility of the products; (3) channels of
distribution; (4) customer and producer perceptions of the products; (5) the use of common
manufacturing facilities and production employees; and (6) where appropriate, price. See, e.g.,
Calabrisn Corp. v Qmﬁ States, 794 F. Supp. 377, 382 0.4 (Ct. Int'l Trade 1992); Torrington, 747
F. Supp. =t 748-49 Asociacion Colombiana de E;mmdogg de Flores v. United States, 693 F. Supp.
1165, 1169 n.5 (Ct Int’l Trade 1988) ("Asocoflores™). No single factor is dispositive, and the
Commission msy consider other factors it deems relevant based on the facts of & given investigation.
As discussed herein, however, we have applied the Commission’s semifinished products analysis rather
than this more traditional framework.

""See, ¢.g:, Compact Ductile Iron Waterworks Fittings and Accessories Thereof From the People's
. Inv. No. 731-TA-621 (Final), USITC Pub. 2671 (Aug. 1993).

See 59 Fed. Reg 3844, 3845 (Jan. 27, 1994); sec Confidential Report ("CR") at I-9-11,
Appendix A, Public Report ('PR’) at II-7, Appendlx ‘A. Commerce also indicated for each
investigation:

The stainless siec] bar subject to these investigations is currently classifiable under
subheadings 7222.10.00, 7222.20.00, and 7222.30.00 of the Harmonized Tariff Schedule
of the United States (HTSUS). Although the HTSUS subheading is provided for
convenience and customs purposes, our written description of the scope of these
investigations is dispositive.
5% Fed. Reg. 3844, 3845 (Jan. 27, 1984). Commerce does not include within the definition stainless
steel ingots, bloom, or billet, cut length flat-rolled products, wire, and angles, shapes and sections.
¥ CR st I-20, PR at II-12.
* CR at I-20, PR at II-12.
¥ CR at I-20-21 PR =t II-12.

I-6



Stainless steel bar production begins by melting steel with particular properties in an
electric arc furnace to cast ingots, bloom or billet.” The ingots, bloom or billet are usually
channeled through a reheat furnace to be hot-rolled or hot-forged into bar sizes.”” The bar
product that emerges from the hot rolling is termed "black bar." Annealing or other heat
treatment is perfoimed, following which the bar product may be subjected to spot
conditioning, straightening or mechanical or chemical cleaning of surface oxides (shot
 blasting, rough turning, or pickling, respectively)." '

The resultant bar can be further finished (j.e., cold-finished) by processes such as cold
drawing or cold rolling, grinding, and polishing.” Cold-finished bar may be annealed or
otherwise heat treated and descaled after cold drawing or cold rolling (which increases tensile
strength and hardness), although these operations necessitate larger tolerance limits because of
metal loss in heat treating and cleaning.” Cold-formed bars are typically subjected to
centerless grinding or grinding and polishing; or they may be cold drawn or cold rolled

As discussed more fully below, when referring to “hot-rolled” bar, we are considering
"black bar” that has been annealed, straightened, de-scaled (pickled, shotblasted, or rough -
- ‘turned). 'When referring to cold-finished bar, we are considering stainless steel bar that has

-been further worked beyond these steps for hot-rolled bar, such as cold forming or cold
- rolling, centerless grinding, smooth turning, and polishing.

B. Like Product Issues

The first like product issue in these investigations is whether to apply the Commission’s
traditional six factor paradigm, used to determine whether products at a similar stage of
production are a single "like product,” or to apply the 5 factor finished/semifinished products
analysis, used when analyzing products at different stages of production. Petitioners advocate
the use in these investigations of the finished/semifinished like product analysis. They argue
that such an analysis is appropriate here to define the like product in terms of a "vertical
product differentiation” as in other investigations when "a series of products are
manufactured along a vertical production continuum.*® Petitioners state that all end-use bars
are produced from the same initial product: hot-rolled stainless steel bar. They conclude
that such an analysis confirms that there is one like product, all stainless steel bar.
Respondents disagree with petitioners’ process continuum arguments and argue that hot-
rolled bar is a separate like product which is not dedicated to end uses for further processing
into cold-finished bar any more than wire rod is dedicated to that end use. They note that
"approximately one third of cold-finished bar is made from steel wire rod feed stocks" and,
thus, "does not follow petitioners” asserted continuum."”

' CR at I-13-16, PR at I1-9-10.

" CR at I-15-16, PR at II-10.

' CR at I-16-17, PR at II-11. _

* CR at I-18-19, PR st II-11. “Cold" refers to the fact that the product is mechanically worked at
smbient temperatures. CR 2t [-18 .25, PR at [I-11 2.25. Some small diameter round stainless steel
bar are produced from rod (a coiled product typically supplied in hot rolled, pickled and annealed
condition) by de-coiling the rod, straightening it, and cutting it to length. CR at I-19, PR at II-11.

® CR at I-18-19, PR at II-11.

* CR at I-19, PR at II-11-12.

2 Petitioners’ postconference brief at 4. They also argued in the alternative that even under the six
~ traditional like product factors that the proper like product is all stainiess steel bar. We note that the

evidence presented for one like product was not entirely satisfactory. We invite all parties in any final
investigations {0 provide more complete information concerning the like product factors generally as
well as which like product snslysis is more applicable. i

® Postconference brief of Brazilian Respondent Acos Villares, S.A.; Italian Respondent Cogne
S.p.A.; Japanese Respondent Daido Steel Co, Ltd.; and Spanish Respondent Roldan, S.A. Exhibit 3,
at 27-28, 29 ("Respondents’ joint postconference brief™). We note that the methodology used byued
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We believe that the appropriate like product analysis for determining like product
treatment of stainless steel bar vis-a-vis hot-rolled versus cold-finished stainless steel bar is
the Commission’s finished/semifinished products analysis; however, we intend to reexamine
which analysis is more appropriate in any final investigations.* The record shows that cold-
finished bar goes through various stages of production before it reaches its final form. These
stages include various forms, including so-called black bar and hot-rolled bar, that are within
the scope of the investigation as defined by Commerce. The issues that respondents raise
seem t0 us are more appropriate considerations within the context of the finished/semifinished
products analysis rather than addressing whether or not that analysis should be applied.”

In applying the finished/semifinished products paradigm to the facts before us, we start
by recognizing that there is a disagreement among the parties about the definition of hot-
rolled and cold-finished bar. Petitioners view “hot-rolled bar" as bar that has been hot-
rolled and not processed further in any way, a product that is also known as "black bar."*
Respondents, -on the other hand define “hot-rolled bar” to include bar that has been subject to
certain basic finishing operations such as annealing, straightening, and surface conditioning -
such as de-scaling by pickling, shot blasting, or rough turning.

For purposes of our analysis we have determined that the product which petitioners
define as "hot-rolled” will be termed "black bar" and the product defined by respondents,
which is black bar that has been annealed, straightened, de-scaled (pickled, shotblasted, or
rough turned) will be termed hot-rolled bar. Such product when sold on the open market
generally meets ASTM A484 specifications for hot-rolled products but does not maintain the
smooth finish or tight tolerances of a cold-finished product and, thus, does not meet ASTM
A484 specifications for cold-finished stainless steel bar.

We now apply the five-factor finished/semifinished products analysis to determine
whether hot-rolled bar and cold-finished bar should be considered a single like product. The
record contains mixed evidence on the size of the merchant market for hot-rolled stainless
bar, demonstrating that the range could be from 10 percent to 30 percent of all stainless steel

© ® (...continued)

respondents, based on import trends and not domestic production, is unsatisfactory. We invite all
parties to address this issue further in any final investigations. See, e.g., Stainl t d
Lndjig, Inv. No. 731-TA-638 (Final), USITC Pub. 2704 at II-5, II-10 (Nov. 1993).

Under this snslysis, the Commission examines five factors o determine whether parts,
<ol ts, subassemblies, or semifinished products should be included as the same like product as a
finished product. These are: (1) the necessity for, and costs of, further processing; (2) the degree of
interchangesbility of articles at different stages of production; (3) whether the article at an earlier stage
of production is dedicated to use in the finished article; (4) whether there are significant independent
uses or markets for the finished and unfinished articles; and (5) whether the article at an earlier stage
of production embodies or imparts to the finished article an essential characteristic or function. See

i i cils from eople’s Republic of China and Thailand, Inv. Nos. 731-TA-669-670
(Preliminary), USITC Pub. 2713 at I-6, 1-7 & n.14 (Pec. 1993); Class 150 Stainless Steel Threaded
Pipe Fittings from Taiwan, Inv. No. 731-TA~658 (Preliminary), USITC Pub. 2678 at 8-10 (Sept.
1993). < '

* The application of the semifinished product analysis is not outcome determinative. Based on the
analysis the Commission can find one or multiple like products. The arguments raised by respondents,
that there are independent uses for hot-rolled bar and that there are other semifinished products which
can be made into cold finished bar, are issues to be considered within the context of the semifinished
amllsis, and are not preconditions for the application of the analysis.

The data discussed herein take into account that petitioners reported no merchant market sales of
bot-rolled stainless steel bar due to the definition that they assigned to the product in their
questionnaire responses. As noted above, the Commission defines hot-rolled stainless steel bar
differently than petitioners. In any final investigations, we will seek data on hot-rolled stainless steel
bar as a product that includes annealing, de-scaling (such as by rough tuming, pickling, or shot
blasting) and straightening,
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bar shipments.” * Moreover, most hot-rolled bar that is produced is captively consumed.”
This captively consumed hot-rolled stainless steel bar is further processed into cold-finished
stainless bar. We note, however, that cold-finished stainless bar can be produced from
upstream products other than stainless steel bar. For example, stainless steel bar is made
from "rotary-forged" bar that is not hot-rolled, and small diameter cold-finished stainless
steel bar is produced from coiled rod.* With respect to non-captive end uses for hot-rolled
bar, end-users purchase it as an input to produce fasteners, turbines and electrical equipment,
among other things.” :

With respect to the necessity for and costs of further processing, the input costs of
feedstock stainless metal and the initial forming steps for hot-rolled bar are high. Further
processing during the cold-finishing stages will increase costs of the finished product.” The
magnitude of these reported costs differ depending upon whether they are reported by
integrated producers or cold finishers. Further, the amount of the costs will depend upon the
amount of extra processing performed for particular products. We will explore these issues
further in any final investigations, particularly in the context of how such costs are accounted

“for in the industry.® - o ' ‘
, Hot-rolled and cold-finished stainless bar are not interchangeable from a technical or
consumer standpoint,™ and the former is generally dedicated for use in producing the latter ®
Hot-rolled sales dedicated to end uses other than for further processing into cold-finished
stainless bar are small — approximately 10 percent of total open market shipments of all
stainless steel bar — in comparison with the large amount of hot-rolled stainless bar dedicated
to further processing into cold-finished stainless bar.* 7

¥ Transcript of Commission Meeting, February 9, 1994; CR at 1-14-20, I-41, PR at 1I-9-12, II-22;
transcript at 44, 120, 150; Respondents’ joint postconference brief at 9, 14, Exhibit 3 at 23, Exhibit
3.P; Japanese respondents’ postconference brief at 8. We invite all parties to provide as complete
information as possible in any final investigations.

2 Commissioner Rohr notes that the aciual amount of hot-rolled bar that is dedicated for use is at
issue in these investigations because the calculation of the amount depends on the definition of the
product one employs. This will be a matter to further investigate in any final investigations.

¥ CR at 1-14-20, 141, PR at 11-9-12, II-22; transcript at 44, 120, 150; Respondents’ joint
postconference brief at 9, 14, Exhibit 3 at 23, Exhibit 3.P; Japanese respondents’ postconference brief
at 8. We note that some domestic producers produce stainless steel bar from billet that they have
purchased on the open market rather than casting their own billet.

* Transcript at 95-96; CR at I-19, PR at I-11. v

* CR at 1-20, 1-30-32, PR at II-12, II-17-19.

2 CR at I-16-18, 1-30-32, 141, PR at II-10-11, 1I-17-19, 1I-22; Transcript of Commission Meeting,
Feb. 9, 1994. Respondents argue that the costs are significant when proceeding from hot-rolled
operations to cold-finishing operations. Respondents’ joint postconference brief at 24-28. Petitioners,
however, argue that any increase in costs are uniformly small. Petitioners’ postconference brief at 19.

* We note that some of the additional processing steps for certain cold-finished products involve
reannealing ‘or re-pickling, which are associated with the hot-rolling stages of production. This fact
- may create difficulty with adopting respondents’ like product definition or drawing a clear line between -
hot-rolled and cold-finished stainless bar. o ,

* CR at I-21, PR at II-12.

* Interchangeability is less important as a factor in this industry because even among various cold-
finished bars, one type will not be interchangeable with another if it does not meet the precise
specifications demanded for each particular end use application. Transcript at 45, 47.

* Transcript of Commission Meeting, Feb. 9, 1994. Petitioners argue that "[a]ll hot-rolled
stainless steel bar product is dedicated to an end use in the form of a cold-formed product” and is
unsuitable for sale on the open market unless it undergoes certain cold-finishing operations.
Petitioners’ posiconference brief at 20.

Respondents argue that because hot-rolled stainless bar does not have the essential character of
cold-finished stainless bar, the former is not dedicated to the manufacture of the latter. Respondents’
joint postconference brief Exhibit 3, at 27-28, 29. They note that some hot-rolled stainles(s bar ii:gld)

: continued...
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With regard to the final factor, the Commission generally focuses on product function
in evaluating the "essential characteristic."* Although hot-rolled and cold-finished stainless -
bar have the similar characteristic of being corrosion resistant, customers and producers in
the marketplace consider this to be a minimum qualification and are further concerned with
the tightness of tolerance and smoothness of the product, for which all stainless steel bar in
the domestic market place must meet ASTM A484 specifications.”

The five factors discussed above could support one like product or two like products
depending on how particularly the essential physical characteristic of stainless steel bar is
defined. For purposes of these preliminary investigations, we define one like product, all
stainless steel bar, in large part because of the inability based on the available information
drawn from these investigations to draw a clear line between hot-rolled stainless steel bar and
cold-finished stainless steel bar.”

% (...continued) S : , :
to end users for the manufacture of forgings, angles and light structurals or sold as flats and squsares to
make electrical and industrial equipment. [d. Exhibit 3, at 28,

Commissioner Brunsdale and Commissioner Crawford do not join this reasoning. First, they do
not find that merchant market sales of hot-rolled bar are imsignificant. They note that just last summer
the Commission distinguished semifinished steel products from finished steel products when an
independent market existed for only six percent of the upstream product. See Certain Special Ouality
Carbon and Alloy Hot-Rolled Steel Bars and Rods and Semifinished Products from Brazil, Inv. No.
731-TA-572 (Final), USITC Pub. 2662 at 13 (July 1993). Second, the fact that stainless sieel bar is
also produced from other inputs such as stainiess steel wire rod diminishes, but by no means
eliminates, the importance of the extent of "dedicated use” of hot-rolled bar. Third, we note that, in
general, an upstream product that is largely consumed by & downstream industry and therefore largely
“dedicated” may nonetheless still have other uses that could potentizily consume large amounts of the
product. The demand from such potential users will depend, among other things, on the relative
prices of substitute upstream products.

* See, e.g., Certain Cased Pencils from the People’s Republic of China and Thailand, Inv. No.
731-TA-669-670 (Preliminary), USITC Pub. 2713 at I-6, I-7 & n.14 (Dec. 1993) (esseatial function
was ability to be used as 2 writing instrument); Generic Cephalexin from Canada, Inv. No. 731-TA-
423 (Final), USITC Pub. 2211 at 8-9 (Aug. 1989) (“therapeutic quality” of finished product found in
bulk cephalexin); Thermostatically Controlled Appliance Plugs end Internal Probe Thermostats
Therefor from Canada, lspan, Malavsia, and Taiwen, Inv. Nos. 701-TA-292, 731-TA-400, 402-04
(Final), USITC Pub. 2152 at 7-8 (Jan. 1989) (essentiai characteristic of finished plug, ability to
regulate temperature, imparted by component at issue); Dynamic Random Access Memory
Semiconductors of 256 Kilobytes and Less from Japan, Inv. No. 731-TA-300 (Preliminary), USITC
Pub. 1803 at 6-7 (Jan. 1986) (essential charactenistic of completed DRAM, memory capacity, imparted
by die}.

* Transcript at 112-113, 123-124, 132, 167-169, 183, 221-223, 132; Respondents’ joint
postconference brief at 3-4, Exhibit 3, at 4-7, 15-20.

“ Commissioner Brunsdale notes that she has criticized the five-factor test in rather harsh terms.
See Sulfur Dyes from .China, India, and the United Kingdom, Inv. Nos. 731-TA-548, 550, and 551

" (Preliminary), USITC Pub. No. 2514, at 36-37 (May 1992); Magnesium from Canada, Inv. Nos. 701-
TA-309 and 731-TA-528 (Final), USITC Pub. 2550 AT 5-11 (Aug. 1992). She and Commissioner
Crawford fully concur in their colleagues’ declared intention to adopt a different test, one that asks in
various ways whether an identity of interest exists between the producers of the upstream and
downstream products, from now on. In these investigations, however, they too find there to be only
one like product, in large part because the data distinguishing hot-rolled and cold-finished steel
products simply do not exist. :

They also note two other like product issues that should be explored fully in any final
investigations. The first is the question of whether steel rod should be included in the like product
because it is &8 semifinished form of at least small diameter cold finished bar. This is & possibility that
they alluded to in Stainless Steel Wire Rod from India, Inv. No. 731-TA-638 (Final), USITC Pub.
2704, at I-22 (Nov. 1993). Second, some of the respondents in these preliminary investigations have
forcefully argued that the most similar domestic product to imported true flat bar is Gauer bar, o:wd

{continued...}
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While we have applied our traditional five-factor finished/semifinished products analysis
to these preliminary investigations, we have decided to review and reexamine the analysis
itself as well as its application in any final investigations. The current five-factor paradigm
was enunciated by the Commission in 1985 and was merely a listing of various factors that
the Commission had considered in the relatively few semifinished products cases it had
considered up to that time.” The Commission did not at the time explain or provide a
systematic framework for the analysis. Since that time, we have applied the five factors in a
variety of factual situations. :

We have come to recognize both the utility and the shortcomings of the paradigm. In
many situations, the factors overlap or are inconsistent. Some, factors we believe, are
unnecessarily vague or too subjective. For these reasons, we have developed a new
paradigm that will be reflective of the experience the Commission has gained over the years
with the problems of analyzing semifinished products. Our purpose is to identify a product
. or products, the producers of which are in as similar a position .as possible to one another
vis-a-vis the subject imports.® © - . ~ :

To begin with, we believe that the "dedicated for use” criterion is obviously of
continuing relevance in this context. For example, the greater the extent to which an
upstream article of any kind is "dedicated for use" to the production of a particular
downstream article, the more likely it is that producers of both products will be in the same
position with respect to the imports of the articles. In such a case, it would therefore be
more reasonable to consider the two articles as a single like product.

We have also come to recognize that the "independent use” criterion is merely the
-reverse side of the dedicated for use criterion. The greater the number of independent uses
for an upstream product or the amount of an upstream product that goes to independent uses,
the less that imports of any one single downstream product will affect that upstream product.
These two factors should be viewed as the two ends of a continuum consisting of a single
factor.

In the traditional five-factor analysis, we look at both independent uses and markets.
While we have come to recognize dedicated use and independent use as a single factor,
independent markets are a different factor. Even if an upstream article is "dedicated for use”
in a particular downstream market, there can be independent markets for the two articles.
This would be the case, for example, if there is an independent group of producers who
process the upstream product, having purchased it in an open, competitive market. In such
a situation, the articles are more likely to comprise separate like products than if production
is integrated or performed under some form of tolling arrangements. The existence of an
independent market adds a separate layer of competition between buyers and sellers which
attenuates the impact of the buying and selling of the downstream imports on the upstream
product.

“ (...continued) = . o , oo
other steel products cut from plate. This may well be & fruitful line for the parties to explore in any
final investigations, and Commissioners Brunsdale and Crawford encourage them to do so.

‘' See Erasable Programmable Read Only Memories from Japan, Inv. No. 731-TA-288
(Preliminary), USITC Pub. 1778 (Nov. 1985); see also, e.g., Forged Undercarriage Components
from Italy, Inv. Nos. 701-TA-201, 731-TA-133 (Preliminary), USITC Pub. 1394 (June 1983) (first
Title VII Commission determination squarely addressing whether unfinished and finished articles
should be treated as a singie like product).

< See 19 U.S.C. § 1677(10). Our five-factor paradigm is a specific application of the statutory
language of "characteristics and uses” in the context of vertically differentiated products.

® Chairman Newgquist notes that it is his sense that this discussion is not intended to depart
radically from past Commission practice, but rather is intended to refine the elements of the
Commission’s analysis and provide clearer guidance to the parties and the public regarding how the
Commission approaches this element of the determination.
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We have therefore determined that the existence of independent markets should remain
a separate factor in our analysis. We will examine this factor by looking, for example, at the
perception of the buyers and sellers in the markets and the historical conditions of o
competition. : '

A third criterion that we believe should be relevant is the degree to which the physical
characteristics and functions of the downstream article are present in the upstream article.
Essentially, the less the physical characteristics of the upstream article are changed in the
downstream processing, or the fewer the additional functions that are added to the product
during this processing, the more likely it should be that the two articles form a single like
product. The more that the functions are different, or the fewer physical similarities, the
more such different functions or characteristics can play a role in the competition in the
marketplace. The fewer such differences, the more producers of such articles are in a
similar situation with respect to the imports and, hence, the more apparent it is that the
articles represent a single like product. : o ' .

A fourth criterion should be the relative cost or value of the upstream and downstream
articles. This criterion is a modification of the current "necessity for and cost of further
processing.” It eliminates the first part of the existing criterion as unnecessary. The
necessity for further processing is subsumed into our examination of dedicated and
independent uses. If an article does have independent uses, it does not appear to matter
whether those independent uses are for the upstream article in an "as is" condition or whether
those independent uses require the upstream article to be further processed into something
other than the particular downstream article under investigation.

In applying this criterion, the less the cost or value differential between the two
articles, the greater the identification of the two as a single like product. Obviously, a cost
and a value calculation may lead to somewhat different results. Depending upon the
relationship between the various entities in the production chain, one or the other type of
calculation might not be possible. Where there are independent producers at various stages
of the process, a value calculation is more likely to be possible, whereas in an integrated
relationship, cost might be the only calculation available. We believe it will be more useful
to have the flexibility to consider either.

Finally, a fifth criterion should be the nature and significance of the production process
through which the upstream article is processed into the downstream article. The
significance of the activity necessary to transform the unfinished to the finished product is
important. For example, if the process requires separate facilities or entirely separate
production lines, it is more likely to be significant than if it is merely one additional station
on a single line. The amount of capital equipment and labor used in the processing is also a
measure of the significance of the process.

The five factors which emerge are thus:

1. Is the upstream article dedicated to the production of the downstream article or does it
have independent uses?

~2.  Are Athereﬁercei’ved to be separate markets for the upstream and downstream articles?

3. How different are the physical characteristics and functions of the upstream and
downstream articles?

4.  What are the differences in the costs or value of the vertically differentiated articles?

5. What is the significance and extent of the processes used to transform the upstream into
the downstream articles?

These factors may be better suited to defining the like product in antidumping and
countervailing duty investigations than the current five-factor analysis. We invite all parties
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to comment on this analysis in any final investigations. We expect to refine further these
factors in future investigations and to determine their suitability for use in the many different
factual scenarios involving upstream and downstream articles.

. DOMESTIC INDUSTRY
A. Domestic Producers

Having found one like product consisting of all stainless steel bar, we find that the
domestic industry consists of the domestic producers of stainless steel bar. Within the
domestic industry we have included independent cold finishers. These producers reportedly
purchase hot-rolled stainless steel bar and perform cold-finishing processes to the bar.“ We
note that the information on these firms is limited, however, and that some of these
‘operations may be tolling operations. ‘We will seek additional information on the operations
of cold finishers in any final investigations. B - :

B. Captive Consﬁmption

At least 8 domestic firms are integrated producers that captively consume a substantial
portion of their hot-rolled stainless steel bar for further processing into cold-finished stainless
steel bar.® This captive consumption comprises a substantial percentage of overall hot-rolled
stainless steel bar production.*®

Notwithstanding petitioners’ arguments to the contrary,” the Commission has found the
" consideration of captive and open market sales data important to its analysis and has
consistently found that the domestic industry includes all U.S. production regardless of
whether the production is for captive or merchant market consumption.® As the Commission
has also consistently found, however, the extent of captive consumption may be relevant as a
condition of competition, and subject imports may not affect merchant market production and
captive market production in the same way.” Accordingly, we have taken captive production
into account in these investigations. :

v. THE DO INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry is
materially injured by reason of alleged LTFV imports, the Commission considers all relevant
economic factors which have a bearing on the state of the industry in the United States.
These factors include output, sales, inventories, capacity utilization, market share,

“ CR st I-31, PR at II-18; Respondents’ joint postconference brief at 13-14.

“ CR st I-31, PR at II-18.

“ Transcript at 44, 120, 150; Respondents’ joint postconference brief at 9, 14, Exhibit 3 at 23,
Exhibit 3.P; Japanese respondents’ postconference bnef at 8.
" ¥ Petitioners’ postconference bnef at 27-29. :

® See, e.g., 19 U.S.C. 1677(4)(A) &(D); Certain Flat-Rolled Carbon Steel Products from
A rgentin Australia. Austria. Belgium, B 2a7il, Canada, Finland, Fran German taly. Japs
K exi & Netherlands, New Zealand, Poland, Romania, Spain, Sweden, and the United

Kingdom, Inv. Nos. 701-TA-319-332, 334, 336-342, 344, and 347-353 and 731-TA-573-579, 581-
592, 594-597, 599-609, and 612-619 (Final), USITC Pub. 2664 at 17 (Aug. 1993) ("Certain Flat-
Rolled Steel”); Polyethylene Terephthalate Film, Sheet and Strip from Japan, and the Republic of
Korea ("PET Film"), Inv. Nos. 731-TA-458 and 459 (Final), USITC Pub. 2383 at 19 (May 1991);
Potassium Hydroxide from Canada, Italy and the United Kingdom, Inv. Nos. 731-TA-542-544
(Preliminary), USITC Pub. 2482 at 9 and 10 (Feb. 1992). A

® See, e.g., Certain Flat-Rolled Steel, USITC Pub. 2664 at 15 and 17 (Aug. 1993); Electrolytic
Manganese Dioxide from Greece and Japan, Inv. Nos. 731-TA-406 and 408 (Final), USITC Pub. 2177
at 9 (Apr. 1989).
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emp::{ment, wages, productivity, profits, cash flow, return on investment, ability to raise
capital, and research and development. No single factor is determinative, and we consider
all relevant factors "within the context of the business cycle and conditions of competition
that are distinctive to the affected industry."® In evaluating the condition of the domestic

industry, we look at the domestic industry as a whole.* '

In examining the condition of the domestic industry, we discuss the above industry
indicators for all domestic stainless steel bar, whether captively consumed or sold on the
merchant market. We note, however, that the domestic stainless steel bar industry involves
both the production of hot-rolled stainless steel bar and cold-finished stainless steel bar. We
also considered that most of domestic hot-rolled stainless steel bar is captively consumed to
be further processed into cold-finished stainless steel bar.”

Apparent U.S. consumption of stainless steel bar increased by quantity from 160,487
short tons in 1990 to 180,221 short tons in 1991, then remained virtually constant in 1992 at
180,258 short tons; the increase overall was 12.3 percent from 1990 to 1992.° Consumption
increased by 16.3 percent from interim period (January-September) 1992 to interim period
(January-September) 1993. On the basis of value, apparent U.S. consumption of stainless
steel bar increased from approximately $551 million in 1990 to $607.9 million in 1991, or
by 10.3 percent. Consumption by value declined by virtually the same amount in 1992
falling to about $558.5 million. Consumption by value was 5.0 percent higher, however, in
interim 1993 ($453 million) than in interim period 1992 ($431.6 million).

® 19 U.S.C. § 16T7(TC)(iii).

. e.2., Wi i glaysis, Inv. No. 731-TA-644 (Preliminary), USITC Pub.
2620 at 19-20 and n.79 (Apr. 1993) ("The Commission msy take into account the departures from an
industry or the unigue circumstances of individual companies, but ultimately must sssess the condition
of the industry 2s & whole, and not on & company-by-company basis. ”) (citing Metallverken Nederland
B_,MM, 728 F. Supp. 730, 735 (Ct. Int'l Trade 1989)).

We ziso note thet Voluntery Restreint Agreements ("VRAs") on stainless steel bar expired on
Mar. 31, 1952, Sec CR st 1-24-26, PR at [I-14. Although stainless steel bar was & separate category
under the VRAs, it is difficult to assess whether the VRA quotas were filled because of product
shifting. Id. As noted above, the dats presented below take into account that petitioners reported no
merchant market sales of hot-rolled stainless steel bar due to the definition that they assigned to the
product in their questionnaire responses.

We note that we do not draw adverse inferences here, despite respondents’ request that we do
80, because there is some ambiguity associated with terms in the guestionnaires that could have
contributed to petitioners’ failure to report relevant data. In any final investigations, we will require
petitioners to report dats on hot-rolled stainless steel bar consistent with the definition we use above.

® Data referred to in this paragraph are summarized in Table 2, CR at I-27, PR at II-16; Table
C-1, CR at C-3, PR at C-3. With regard to all stainless steel bar, U.S. producers reported data for all
finished bar sold by the firm, which in their view constituted cold-formed bar (this is reflecied by their
responses to the questionnaires, where essentially no trade sales of hot-rolled bar were reported).

Thus pone of the dats with regard o those indicaiors represents so-called work-in-progress or
unfinished bar. Thus, there should be no double counting with regard to any of the data. Company
transfers of finished bar are inciuded in U.S. shipments and-in consumption. S

Tebles comprising all subject stainless steel bar imports are made up of two different data sets,
which are presented and combined into one set of consumption and market share caiculations on Tables
20 and C-1. The first data set presents imports of all stainless steel bar, and is preseated on pages CR
at 1-78, PR at I1-48 and CR at C-3, PR at C-3. These data are from official U.S. import statistics for
HTS subheadings 7222.10.00, 7222.20.00, and 7222.30.00. Therefore, they contain imporis of all
varieties of finished bar, both cold-formed and hot-finished. The second dats set, presented on Tables
4, 5, and C-1, CR at -39, 1-42, and C4, PR at [I-23-24, and C-4, comprises data on the U.S.
industry producing stainless stecl bar, =5 compiled from questionnsire responses. [hese dats relats o
finished stainiess stecl bar, which to most members of the domestic industry signifies cold-formed
stainless steel bar. Shipments comprise both open-market and captive shipments, but of finished bar.
The two dats ssis are combined st the top of CR at C-3, PR at C-3, showing the guantity and value of
U.S. consumption and the respective market shares of imporis and U.S. shipments.
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Domestic production of stainless steel bar increased from 135,826 short tons in 1990 to
148,399 short tons in 1992, or by 9.3 percent.* Domestic production of stainless steel bar
was higher by 5.3 percent in interim period 1993 compared to interim period 1992.

Capacity to produce stainless steel bar increased by 11.1 percent from 1990 to 1992, with all
of the increase occurring in 1990-1991, as the 1992 levels declined but were still higher than
in 1990. Interim period 1993 capacity was 1.5 percent lower than during the comparable
period in 1992. Capacity utilization rates for stainless steel bar were low throughout the
period of investigation — never rising above 60 percent — and decreased from 1990 to 1992,
but were higher in interim period 1993 as compared to interim period 1992.

The domestic industry’s U.S. shipments of stainless steel bar increased by quantity
from 124,705 short tons in 1990 to 133,539 short tons in 1992, with all of the increase
occurring from 1990 to 1991.* U.S. shipments of stainless steel bar were also higher in

/interim period 1993 (111,799 short tons) than in interim period 1992 (101,494 short tons).
.Conversely, domestic shipments measured by value decreased from $443.2 million in 1990 to
$436.4 million in 1992, with all of the decrease occurring from 1991 to 1992. U.S.
shipments by value in interim period 1993 were higher ($345.7 million) than in interim
period 1992 ($344.7 million). ,

Domestic producers’ stainless steel bar end-of-period inventories were 28,197 short
tons in 1990 as compared to 27,660 short tons in 1992.* Interim period 1993 inventory
levels were 27,212 short tons as compared to 24,798 short tons in interim period 1992.
Inventories as a share of U.S. shipments were virtually unchanged throughout the period of
investigation (21.0 percent in 1990, 20.9 percent in 1392, 18.3 percent in interim 1992, and

~ 18.2 percent in interim 1993)."

Employment in the domestic stainless steel bar industry fluctuated during the period of
investigation.® The number of workers employed increased over 5 percent from 1990 to
1991, before dropping by nearly the same amount in 1992. There were 4.9 percent more
workers in interim period 1993 than in interim period 1992. The number of hours worked
by employees increased very slightly (0.3 percent) in 1991 before declining by 2.7 percent in
1992. The number of hours worked were 5.2 percent higher in interim period 1993 than in
interim period 1992. Hourly compensation increased throughout the period; the increase
continued in interim period 1993 as compared to interim period 1992.

The financial performance indicators for the domestic stainless steel bar industry
_generally declined throughout the period of investigation.* The stainless steel bar industry
experienced an increase in net sales by quantity of 9.3 percent and 8.2 percent in value from
1990 to 1991.° From 1991 to 1992, net sales increased by 0.4 percent in quantity but

* Data referred to in this paragraph are summarized in Table 4, CR I-39, PR at II-23; Table C-2,
CR at C4, PR at C4.
* Data on U.S. shipments referred to in this paragraph are summarized in Table 5, CR at 142, PR
at [I-24; Table C-1, CR at C4, PR at C4. _
. * Data on inventories referred to in this paragraph are summarized in Table 6, CR at 1-44, PR at
- II-25; Teble C-1, CR 2t C4, PR at C4, , :
¥ We note that inventories. of domestic producers were reported as inventories already sold but not
yet delivered and are of product produced to specific customer order, but which has not yet been
delivered to the customer. U.S. producers generally do not seii from stock, except for instances in
which 2 standard grade can be sold to more than one customer. CR at 1-43, PR at II-25; Transcript of
Commission Meeting, Feb. 9, 1994. Thus, decreasing inventories may be an indicator of decreased
sales rather than increased sales and vice versa. We intend to explore this issue further in any final
investigstions.
# Data referred to in this paragraph are summarized in Table 7, CR at 45, PR at [I-26; Table
C-I*CR at C4, PR at C4.
Data referred to in this paragraph are summarized in Table 9, CR at [-51, PR at I1-30; Table
C-leR at C4, PR at C4.
Id. We note that these gains from 1990 to 1991 largely reflect the entry of two producers in the
market. See CR at I-53, PR at II-28.
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decreased by 5.1 percent in value. Net sales in interim period 1993 were 10.5 percent
higher by quantity than in interim period 1992 and 0.8 percent higher by value.

During the period of investigation, the domestic stainless bar industry experienced an
overall decrease in gross profits.” Between 1990 and 1991, gross profits decreased by 28.2
percent. In 1992, gross profits decreased 55.5 percent, leaving such profits 68.1 percent
lower than their 1990 levels. Gross profits were 80 percent higher in interim period 1993
than interim period 1992.

Operating income for the domestic stainless steel bar industry decreased $20 million, or
by over 82 percent, from 1990 to 1991.° In 1992, operating income decreased nearly $27
million (594.8 percent) from its level in 1991, and became an operating loss. The interim
period comparisons reveal a reduced operating loss in interim period 1993. The operating
income margin (ratio of operating income to net sales) declined by 10.8 percent from 1990 to
1992 and remained negative in both interim periods.® v

The cost of goods sold for the domestic stainless steel bar industry increased from
$388.2 million in 1990 to $439.6 in 1991 but decreased slightly to $436.8 in 1992,
representing a 12.5 percent increase in cost of goods sold from 1990 to 1992.% The cost of
goods sold for the domestic industry were 2.1 percent lower in interim period 1993 as
compared to interim period 1992. Unit cost of goods sold increased from $3,110 in 1990 to
$3,225 in 1991 (an increase of 3.7 percent) but decreased to $3,188, a 1.1-percent drop,
from 1991 to 1992. The unit costs of goods sold was 11.3 percent lower in interim period
1993 than in interim period 1992.

Selling, general, and administrative (SG&A) expenses for the stainless steel bar
industry as a percentage of sales increased from 6.4 percent in 1990 to 8.7 percent in 1991
and we;e“h‘igher in interim period 1993 (8.0 percent) than in interim period 1992 (7.8
percent).

The domestic industry’s capital expenditures declined 17.1 percent from 1990 to 1991
and another 43.8 percent from 1991 to 1992.° Capital expenditures for interim period 1993
were 39.1 percent lower than in interim period 1992.

Research and development expenses of U.S. producers of stainless steel bar on their
stainless steel bar products decreased from $5.2 million in 1990 to $5.1 million in 1992 and
;;re lo“;er.in interim period 1993 ($3.8 million) than in interim period 1992 (3.9

illion).

V. CUMULATION

In determining whether there is a reasonable indication of material injury by reason of
LTFV imports, the Commission is required to "cumulatively assess the volume and effect of

“ Data referred to in this paragraph are summarized in Table 9, CR at [-51, PR at [-30; Table
C-leR at C-3, PR at C-3.

Id. R |

S See Table 9, CR at I-52, PR at II-30; Table C-1, CR at C-3, PR at C-3.

 Data referred to in this paragraph are summarized in Table 9, CR at I-51, PR at II-30; Table
C-l" CR st C4, PR 2t C4.

Data referred to in this paragraph are summsrized in Table 9, CR st I-52, PR at II-30.

“ We note that some U.S. producers reported above-line extraordinary charges that lowered
operating income. Even afier removing the effect of these one-time charges, however, the domestic
industry still experienced losses. Table 9, CR at I-52, PR at II-30.

¢ Data referred to in this paragraph are summarized in Table 12, CR at I-60, PR at II-37; Table
C-1, CR at C4, PR at C4.

Table 13, CR at I-60, PR at II-37." v

® Based on the low capacity utilization rates and significant declines in profitability and operating
income over the period of investigation, Chairman Newquist and Commissioner Rohr find a reasonable
indication that the industry is experiencing material injury.
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imports from two or more countries of like products subject to investigation if such imports
compete with each other and with like products of the domestic industry in the United States
market."™ Cumulation is not required, however, when imports from a subject country are
negligible and have no discernible adverse impact on the domestic industry.” We first
examine whether any of the subject imports are negtigible, then discuss whether non-
negligible subject imports should be cumulated.”

A. Negligibility

Section 771(7)(C)(v) of the Act provides that we are not required to cumulate those
imports of the merchandise subject to investigation if they "are negligible and have no
discernible adverse impact on the domestic industry.”” In determining whether imports are
negligible, the statute directs us to consider all relevant economic factors including, but not-
limited 0, whether:™ o ‘ - -

@O the volume and market share of the imports are negligible,
(I) sales transactions involving the imports are isolated and sporadic, and

(TIT) the domestic market for the like product is price sensitive by reason of the
nature of the product, so that a small quantity of imports can result in price
suppression or depression.™

Petitioners argue that the negligibility exception to the cumulation requirement clearly
does not apply to any of the subject countries because the import penetration levels from all
of the subject countries have been substantial throughout the period of investigation.” The
Brazilian, Spanish, and Italian respondents each argue that their hot-rolled stainless bar
imports should not be cumulated because they are negligible and have no adverse impact on
the domestic producers; however, they make these arguments only in the context of a
domestic industry defined as including only producers of hot-rolled stainless steel bar.™ The
Indian respondents similarly argue that their imports (presumably hot-rolled and cold-
finished) should not be cumulated based on the negligibility exception to cumulation.”

™ 19 U.S.C. § 1677(7T)(C)(iv)(T); Chaparral Steel Co. v. United States, 901 F.2d 1097 (Fed. Cir.

990).

19 U.S.C. § 1677(HOW).

7 Commissioner Nuzum notes that she first considers whether cumulation of the subject imports is
required before assessing whether the negligibility exception to the cumulation provision of the statute

lies to imports from one or more subject countries.

: 19 U.S.C. § 1677(THCHV).

™ Petitioners’ postconference brief at 49. : -

™ Sec Brazilian respondents’ postconference brief at 3, 8-9; Spanish respondents’ postconference
brief at 4, 5, 7; Italian respondents’ postconference brief at 2-3. These respondents do not raise
negligibility arguments with respect to cold-finished stainless bar or a like product encompassing all
stainless steel bar. The Japanese respondents do not claim that their imports are negligible (hot-
rolled, cold-finished or single like product), but they argue that, in the context of a domestic industry
producing only hot-rolled stainless steel bar, because the hot-rolled bar imports of every other country
are negligible, Japanese hot-rolled bar imports should not be cumulated with the hot-rolled bar imports
of any other subject country. See Japanese respondents’ postconference brief at 10. Consequently
they then argue that their product is not a cause of matenal injury to the domestic industry because
Japanese imports were declining and had no noticeable price or volume effects on the domestic
industry. Id. at 10-13.

7 Grand Foundry et al. Respondents’ postconference brief at 16-18 (invoking the new standard of
The Agreement on Implementation of Article VI of GATT 1994).
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Based on our analysis of the record evidence, we determine that imports of stainless
steel bar from all subject countries are not negligible. The market share and absolute
volumes and values of imports from these countries in a market for a single like product
were not insignificant.™ ¥ The countries with the lowest market shares, India and Italy,
witnessed market share peaks in the most recent reporting periods (i.e,, above 1 percent in
1992 and above 2 percent in interim period 1993). Imports from all subject countries were

‘not isolated and sporadic;® they entered the United States in every reporting period examined
and were sold in similar marketing regions as the domestic product.” .

Evidence on whether the domestic market for the like product may be price sensitive
by reason of the nature of the product, so that a small quantity of imports might result in
price suppression or depression,” is mixed. The record indicates that for several purchasers,
price is 2 major consideration in a purchase, although most purchasers appear t0 have
gxiqim%m expectations concerning quality and the end use physical characteristics they

esire. . . : ’ ; '

In short, the record indicates that price appears to be an important consideration in
purchasing decisions. We will, however, further explore this issue in any final -
investigations.

B. Resasonable Overlap of Competition

To determine whether subject imports compete with each other and with the domestic
like product, the Commission has generally considered four factors:

(1) the degree of fungibility between the imports from different countries and the
domestic like product, including consideration of specific customer requirements and
other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of imports
from different countries and the domestic like product;

™ See Tsble C-1, CR at C-3, PR at C-3. We note that these market share percentages include
combined open and csptive market consumption. If only open market consumption were considered,
the market share would be greater.

? Commissioner Rohr and Commissioner Nuzum note that under current law the use of the market
share as a measure of whether the volume of imports is negligible is 8 matter of Commission custom
rather than statutory mandste. They believe that other measures could be looked at as well. For
example, they note that imports for each of the countries under investigation are above the thresholds
considered negligible under the recently negotiated GATT agreements based on a share of the imports
test. “Final Act Embodying the Results of the Urugusy Round of Multilateral Trade Negotiations,”
December 15, 1993, Agreement on Implementation of Article VI of GATT 1994, Article 5.8.

® See Table C-1, CR at C-3, PR at C-3.

® See CR at I-31 & n.45, I-34, I-36, PR at II-18 & n.45, 11-20; Table 20, CR at I-78, PR at II-
48; Teble C-1, C-3, PR 2t C-3.

€ 19 U.S.C. § 167T7(THCYV).

® Transcript at 78-83. We note that st least one importer stated that “the 303 grade from India is
not well accepted, but has influenced the pricing.” CR at I-84, PR at II-51. Another customer stated
that Indian imports and to a lesser extent other imports from non-subject countries, "have led &
downward trend in domestic and import prices during the past three years.” CR at I-101, PR at
II-59. There were also comments suggesting price effects by certain subject imports. CR at I-104,
PR st [1-60. In addition, one customer reported that prices for bar imports from one subject country
were about 5 to 7 perceat lower than domestic bar prices. CR at I-103, PR at II-59. Conversely, one
customer thst purchesed Spenish, Japanese and U.S. sisinless bar indicated that prices were sbout
equal, and that it would not purchase Indian imporis due to their inferior quality. CR at I-102, PR at
Ii-59.
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(3) the existence of common or similar chamnels of distribution for imports from
different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.™

, Petitioners argue that each of these factors support cumulation of the imports from each
of the subject countries.® Respondents from Brazil, Italy and Spain® claim that most of their
hot-rolled stainless bar imports consist of hot-rolled stainless "true flat bar,” which they claim
has different physical characteristics and end uses than non-flat stainless steel bar sold by the
domestic industry.” They argue that the domestic industry does not produce flat bar in large
quantities, cannot produce the entire range of sizes and specifications, and generally lacks the
capacity to satisfy domestic demand for the product.® The Brazilian respondents add that
their flat bar imports are sold through different channels of distribution. Specifically, they
contend that imports primarily are sold through mill depots and independent service centers.
‘Domestic products, by contrast, are sold for captive consumption primarily and only
- 'minimally to service centers. They argue further that Brazilian products do not compete for
“the same customers as with U.S. products.” They also argue that their products do not
compete on price with the domestic products.™
The Japanese respondents addressed separately whether their imports of hot-rolled and
cold-finished bar should be cumulated in the context of the two like products, respectively,
but did not address cumulation in the context of a single like product.” Like the respondents
from Brazil, Italy, and Spain, the Japanese respondents allege that most of their imports of

® See Certain Cast-Iron Pipe Fittings from Brazl, the Republic of Korea and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1988), aff"d, Fundicao Tupy S.A. v. United States,
678 F. Supp. 898 (Ct. Int’] Trade), ff’'d, 859 F.2d 915 (Fed. Cir. 1988). Only 2 “reasonzble :
overlap® of competition is required. See Wieland Werke, AG v. United States, 718 F. Supp. 50, 52
{Ct. Int’l Trade 1989); Granges Metallverken AB v. United States, 716 F. Supp. 17, 21-22 (Ct. Int'l
Trade 198%9); Florex v. United States, 705 F. Supp. 582, 592 (Ct. Int’l Trade 1989).

® Petitioners’ postconference brief at 20, 44-49.

® Respondents from Brazil, Italy, and Spain did not provide arguments for not cumulating their
imports in the context of a single like product. These respondents’ arguments address only whether
imports of hot-rolled stainless steel bar should be cumulated with domestic hot-rolled stainless bar in
the context of a finding of two like products. Brazilian respondents’ postconference brief at 3-8;
Italian respondents’ postconference brief at 2-3; Spanish respondents’ postconference brief at 5-7. We
note, however, that the Brazilian respondents argued that their imports of cold-finished bar should not
he cumulated in the Commission’s threat snalysis. The Brazilian, Italien, and Spanish respondents also
did not directly address whether the Commission should cumulate their imports of cold-finished
stainless steel bar with imports from other subject countries. The Spanish respondents add that their
hot-rolled bar imports were declining and isolated and sporadic. Spanish respondents’ postconference
briefat 7. - . ' R ’

¥ Brazilian respondents’ postconference brief at 3-11; Italian respondents’ postconference brief at 2-
5; Japanese respondents’ postconference brief at 6-8; Spanish respondents’ postconference brief at 5-7.
The Italian respondents allege that there is limited price competition from their imports because their
flat bars are miche products that generally do not compete closely with domestic products on price.

_ Italian respondents’ postconference brief at 5-7.

® Brazilian respondents’ postconference brief at 9-11; Italian respondents’ postconference brief at 3-

5; see also Japanese respondents’ postconference brief at 6-8.
Brazilian respondents’ postconference brief at 12-13, 17.

% Id. st 13-14. In the context of threat, the Brazilian respondents also oppose cumulation of their
imports (hot-rolled and cold-finished) because they have consistently stable low market shares and
other import trends were not uniform. [d. at 24-25. .

¥ Japanese respondents’ postconference brief at 3-10.
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hot-rolled bar are of “true flat bar,” which is not fungible with domestic stainless bar.” The
Japanese respondents also argue that they do not compete with the domestic stainless bar on
price.” The Japanese respondents argue that their cold-finished bar imports do not compete
with the domestic product because they are specialized products with tighter tolerances sold
at higher prices in high end market niches;* and are sold through different channels of
distribution ® '

The Indian respondents were the only foreign producers to provide arguments in the
context of "all” stainless steel bar.* They argued that their products should not be cumulated
with other countries because they produce an inferior quality product that does not compete
with other imports or the domestic products.”

The Commission does have the authority to consider quality differences among
products in determining whether or not to cumulate.® ® They are, however, only one factor
- among those the Commission considers.'” In order to justify inapplicability of the mandatory
cumulation provision, differences in quality or market niche served must be so pronounced as
to outweigh other evidence suggesting that the goods, in fact, compete with each other.'

” Id. at 6-7 (arguing that such imports have different physical characteristics (shapes), end uses,
and customer and producer perceptions). They argue that flat bar is used for structural and stamping
applications, while domestic hot-rolled bar is used for further processing into cold-finished bar or for
machining and forging spplications).

= Id. st 9-10.

* Id. at 14 (noting the specialization in "pump shaft quality bar,” “boat shaft quality bar,” and
"bﬁ}ht hexsgons! and sgusre bass®).

Id. st 19-20 (noting that their imports are sold primarily through mill depots, as opposed to sales
to end users, service centers, and related distributors as with domestic products).

: (.:rlnnd Foundry et al. Respondents’ postconference brief at 7-14.

= See Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992) (supporting
ggmg Chairman Brunsdale’s decision not to cumulate Chinese ball bearings due, inter alia, to quality

erences).

® Chsairman Newquist notes that, in his view, once & like product determination is made, that
determination establishes an inherent level of fungibility within that like product. Only in exceptional
circumstances could Chairmen Newgquist find products to be “like® and then turn eround and find that,
for purposes of cumulation, there is no “reasonsble overiap of competition™ based on some roving
standard of substitutability. See Additional and Dissenting Views of Chairman Newquist in Flat-
Rolied Stee] Products, USITC Pub. No. 2664 (Aug. 1993). Accordingly, Chairman Newquist does
not join any of the discussion concerning alleged quality differences or *level of fungibility” between
the subject imports and the domestic like product.

'® Thus, the Commission has often found perceived quality differences to be less important than
other factors in determining whether a reasonable overlap of competition exists. See, e.g.,
Polyethylene Terephthalate Film, Sheet, and Strip from Japan and the Republic of Korea, Inv. Nos.
731-TA-358-59 (Final), USITC Pub. 2383 at 26 (May 1991) (stressing sales in the same market
scgments despite asserted quality differences); Industrial Nitrocellulose from Brazil, Japan, the
People’s Republic of China, the Republic of Korea, the United Kingdom, and West Germany, Inv.
Nos. 731-TA439-444, USITC Pub. 2295 &t 12-13 (June 1990) (Commission cumulated due, inter alia,
to sales in similar geographic market despite alieged quality differences); accord Fundicao Tupy S.A.
¥, United States, 678 F. Supp. 898, 902 (Ct. Int’] Trade 1988) (relying on various factors to find

for the Commission’s determination of competition for purposes of cumulstion), aff'd, 859
F.2d 915 (Fed. Cir. 1988); Marsuda-Rodgers International v. United States, Fed. Cir. No. 90-1298-
1316 (Nov. 29, 1950) (“there are many . . . factors which can support & finding of competition®),
rev'ing, 719 F. Supp. 1092 (Ct. Int’l Trade 1989) (not reported in F.2d).

e.Z., t-Rolled t ucts at 36 (cumulating French imports where
evidence showed “miche” product in fact competed with domestic product and at least one other
exporter); Hi ci on Filament Ya m Germany and the Netherlands, Inv. Nos. 731-

TA-530-531 (Preliminary), USITC Pub. 2444 at 14 (Oct. 1991) (while domestic product could not
mest specifications for high end uses served by imports, they were substitutsble in most applications);
{continued...)
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- The significance, however, of quality differences in determining whether there is a
reasonable overlap of competition among imports and with domestic products is unclear in
these preliminary investigations.'® Generally all stainless steel bar must meet minimum
ASTM A484 specifications to qualify for most end use applications.'®

In these investigations, we find that the record at this point demonstrates a reasonable
overlap of competition among the subject imports and between those imports and the
domestic like product. At the very least, we cannot say that no likelihood exists that no
evidence supporting cumulation will turn up in any final investigations. While there is some
support for respondents’ claim that quality differences exist, we find the information on
record unpersuasive that any such quality differences demonstrate a lack of reasonable
overlap of competition.'™ Most producers appear to sell in standard grades, principally
ASTM 303, 304, and 316."® Although there were some perceived differences in quality,
~which would suggest lower substitutability, imports were perceived generally as -
.interchangeable.™ ' ST T . L :

! With the exception of one domestic producer, domestic stainless steel bar is sold
* nationwide.'® Moreover, imports from the subject countries are made through numerous

l"“ (...continued)

ate Fi eet. and Stri Jepan end the ublic of Korea, Inv. Nos.
731-TA-458-59 (Final), USITC Pub. 2383 at 24-26 (May 1991) (finding reasonsble overlap despite
mul‘;.ilple subproducts and markets).

See CR 2t [-100, I-103, PR sat [1-57-60. '

'® CR at I-13-14, PR at II-9; Respondents’ joint postconference brief at Exhibit 3, at 4-7; transcript
at 268-269; accord Steel Wire Rope from the Republic of Korea and Mexico, Inv. Nos. 731-TA-546-
547 (Final), USITC Pub. 2613, at 22, 30 (Mar. 1993) (reducing quality as a factor due to minimum
industry standards that all steel wire was required to meet).

** CR at I-84-85, 1-99-104, PR at II-57-60. The reject orders that the Indian respondents provided
with their brief as representative of the inferiority of their products during the period of investigation
may not support their claims. Their rejected products comprise only a small percentage of their total
stainless steel bar shipped over the peniod of investigation (i.€., & low rejection rate). See Grand
Foundry et al. Respondents’ posiconference brief Exhibit 2; Table 20, CR at 78, PR at [I-48; Table
C-1, CR at C-3, PR at C-3 (providing Indian imports reported on questionnaire responses).

.Moreover, the sample customer complaints involve many foreign purchasers, not U.S. purchasers.
Grand Foundry et al. Respondents’ posiconference brief Exhibit 2. In any final investigations, we will
ssck more informstion on the purporied inferior quality of the Indian product as it relates o its sales in
the United States. CR st I-101, 1-103-104, PR at [I-57-60 (some comments showed that Brazilian and
In'gx;!m products sre sverage to slightly below average quality or equal in quality to U.S.-produced
products).

'® Grand Foundry et al. Respondents’ postconference brief at 7; transcript at 206-207, 235-237.

'% CR at 1-84-85, 1-99-104, PR at I1I-51, I11-57-60.

' Vice Chairman Watson, Commissioner Rohr, and Commissioner Nuzum note product niche
arguments are relevant to whether there is a reasonable overlap of competition. In order, however, for
these arguments to overcome a reasonzble overlap of competition standard: 1) the product niche must
- be specifically defined and the evidence must show there is no domestic or foreign competition within

the niche; and 2) the products within such niches must account for substantially all of a country’s
imports. Even if some products fall within discrete niches, if the remaining products accounting for a
substantial portion of the imports compete with other countries’ products and the products of the
domestic industry, they will view such evidence as constituting a sufficient overlap of competition for

purposes of cumulation.

® CR st I-31 & n.45, PR ot [I-18 & .45, Respondents’ economic consultant testified at the
conference that 20 percent of subject imports of stainless steel bar are concentrated in the Western
United States, Transcript st 156, 228, 254; see zlso respondents’ joint postconference brief 2t 40. We
note that although imports may enter on the West Coast, this does not mean that sales are concentrated
there or that they do not compete in other regions of the U.S. market. Indeed, despite comments on
this issue by respondents’ economic consultant in these investigations, there was no indication of which
subject country’s imporis enter in this region and the extent to which these imporis are concentrated in
the Western United States.
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importers that do not appear to be geographically concentrated in any particular region.'®
Thus, an overlap of the geographical markets exists among all subject imports and between
subject imports and the domestic products. :

Although there is evidence to suggest that some stainless steel bar products imported
from Brazil, India, Italy, Japan, and Spain are sold through channels of distribution that may
differ from the distribution channels of the domestic product, on balance, the evidence the
Commission has gathered in these preliminary investigations shows that the channels of
distribution overlap. Indeed, 76 percent of U.S. producers’ shipments of stainless steel bar
are sold through distributors while 98 percent of subject imports of stainless steel bar were
sold through distributors.'’

Although subject hot-rolled stainless steel bar imports were quite low for both India in
1990, and for Italy in 1990 and interim 1992,"' imports of all stainless steel bar from all
subject sources, including these two countries, were simultaneously present in the market
throughout the period of investigation.'” ' Stainless steel bar imports from all countries
entered the United States each year during the period of investigation,'” and all domestic
grodln;ge.g reported sales in year during the period of investigation (except Electralloy

or .

Based on this evidence, we find that all subject imports compete with each other and
with the domestic like product.'* Although the "degree of fungibility” among the various
subject imports and with the domestic stainless steel bar is difficult to assess fully in these
preliminary investigations, on balance, we believe that the products are sufficiently fungible
in light of the other factors considered. Based on the information available in these
preliminary investigations, we find that a reasonable overlap in competition exists among the
subject imports and between the subject imports and the domestic products.'® Consequently
we cumulate the effect of imports of stainless steel bar from all subject countries in
. determining whether there is a reasonable indication of material injury by reason of alleged
LTFV imports.

*® CR at I-34, PR at II-19 (citing conference transcript at 74).

" CR at I-36, PR at [I-20. We will explore further in any final investigations the importance of
captive domestic consumption and the role of mill depots as an intermediary in the distribution
channel. CR at I-36, PR at I1-20; see also transcript at 117, 118, 126-127, 149-150, 227-228;
respondents’ joint posiconference brief Exhibit 17. We note that the Japanese respondents admit that
among their cold-finished bar imports 2 substantial amount actually compete directly with domestic
producis. Japsness respondents’ posiconference brief at 20.

! See Table C-2, CR at C-5, PR at C-5.

"2 Table 21, CR at I-80, PR at II-50; Table C-1, CR at C-3, PR at C-3.

' Tables 21 and C-1 indicate the relevant market shares and presence during the period of
investigation.

! Table 10, CR at I-54, PR at II-32.

. Commissioner Brunsdale and Commissioner Crawford note that in Stainless Steel Wire Rod from
India, USITC Pub. 2704 at I-22-24, they discussed at great length the statutory requirement that
cumulation of the volume and effects of imports subject to two investigations be predicated on
substantial evidence that the imports themseives compete with one another. There are five countries
subject to investigation here — and that means ten pairs of comparisons of competition between imporis
sione. In s preliminery, the absence of evidence msay justify cumulation under American lamb. In s
final, it most certainly does not. They therefore urge the parties to focus on the evidence that the
. imporis compste with one another. A

" In any final investigations, we will seek additional information on the extent to which imports
compste with each other, particularly with respect to imports on the low quality end (Indian and
Brazilian) and imports on the high quality end (Japanese and Italian). Moreover, to the extent that
respondents continue to argue that their stdinless steel bar comprises "niche" products, we will seek to
identify whether they exclusively supply such products, and how no other products are interchangeabie
with their products. Conversely, we will seek information from the domestic producers that will
indicate whether they produce any competitive products.
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In any final investigations, we intend to explore more fully the extent to which subject
imports compete with each other and the domestic products. We note that although
respondents proffer various arguments to show that imports do not generally compete with
the domestic industry, they do so almost exclusively in the context of only hot-rolled stainless
bar. Respondents also provide limited discussion on the absence of competition among the
subject imports (hot-rolied, cold-rolled, or among all subject stainless steel bar), which the
Commission has consistently considered an important factor when analyzing whether to-
cumulate imports from different countries under investigation. In addition, in any final
investigations, our consideration of competition among subject imports and between subject
‘iimgﬁrts and domestic products will depend on the like product and domestic industry we

efine.

- VI. REASONABLE lNDICATIOlIQ‘ OF MATERIAL INJURY

~ In making a preliminary determination in an antidumping investigation, the Commission
is to determine whether there is a reasonable indication that an industry in the United States
is materially injured "by reason of” the imports under investigation."’ The Commission must
consider the volume of imports, their effect on prices for the like product, and their impact
on domestic producers of the like product."* Although the Commission may consider causes
of injury other than the allegedly LTFV imports, it is not to weigh causes.'” '® "' For the

7 19 U.S.C. § 1673b(a).

' 19 U.S.C. § 1677(7T)B)(). :

% See, ¢.g., Citrosuco Paulista, S.A. v. United States, 704 F.Supp. 1075, 1101 (Ct. Int’l Trade
1988).

- Chairmsn Newquist, Commissioner Rohr and Commissioner Nuzum further note that the
Commission nesd not determine that in:gorts are “"the principal, a substantial or a significant cause of
material injury.® S. Rep. No. 249, 96th Cong., 1st Sess. 57, 74 (1979). Rather, a finding that
imports are & cause of material injury is sufficient. See, e.g., Metallverken Nederland B.V. v. United

-States, 728 F. Supp. 730, 741 (Ct. Int’l Trade 1989); Citrosuco Paulista, 704 F. Supp. at 1101

Vice Chairman Watson notes that the courts have interpreted the statutory requirement that the
Commission consider whether there is material injury "by reason of” the subject imports in a number
of different ways. Compare United States Engineering and Forging v. United States, 779 F. Supp.
1375, 1391 (Ct. Int’l Trade 1991) ("[I]t must determine whether unfairly-traded imports are
contributing to such injury to the domestic industry. . . . Such imports, therefore, need not be the only
cause of harm to the domestic industry”) (citations omitted) with Metallverken Nederland B.V. v. )
United States, 728 F.Supp. st 741 (affirming & determination by two Commissioners that "the imports
were a cause of material injury”) and USX Corp. v. United States, 682 F. Supp. 60, 67 (Ct. Int’l
Trade 1988) ("any causation analysis must have at its core the issue of whether the imports at issue
cause, in a non de minimis manner, the material injury to the industry®). Accordingly, Vice Chairman
Watson has determined to adhere to the standard articulated by Congress, in the legislative history of
the pertinent provisions, which states that “the Commission must satisfy itself that, in light of all the
information presented, there is a sufficient causal link between the less-than-fair-value imports and the
requisite injury.” S:. Rep. No. 249 at 75. ‘

12l Commissioners Brunsdale and Crawford note that the statute requires that the Commission
determine whether a domestic industry is "materially injured by reason of" the allegedly LTFV
imports. They find that the clear meaning of the statute is to require a determination on whether the
domestic industry is materially injured by reason of LTFV imports, not by reason of LTFV imports
among other things. Many, if not most domestic industries, are subject to injury from more than one
economic factor. Of these factors, there may be more than one that independently is causing material
injury to the domestic industry. It is assumed in the legislative history that the “ITC will consider
information which indicates that harm is caused by factors other than less-than-fair-value imports.” S.
Rep. No. 249 at 74. The legislative history, however, makes it clear that the Commission is not o
weigh or rank the factors that are independently causing material injury. Id.; H.R. Rep. No. 317, e9d6tl:

{continued...)
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reasons discussed below, we find that there is a reasonable indication that the domestic
stainless steel bar industry is materially injured by reason of allegedly LTFV imports of
stainless steel bar from the subject countries. :

The volume and market share of subject imports were substantial, especially during
1991 and 1992 and in interim 1993. The subject imports increased 34.8 percent by quantity
and 11.7 percent by value from 1990 to 1992."2 Subject imports were higher (42.8 percent
bggguanﬁ%and 35.1 percent by value) in interim period 1993 compared with interim period
1992.'® The market share of subject imports increased from 13.4 percent in 1990 to 16.0
percent in 1992.' Thus, we find the volume of the subject imports and their market share
to be significant in these preliminary investigations.'® _ :

The Commission received pricing data from U.S. producers and importers from each
of the subject countries, covering a range of representative hot-rolled and cold-finished
stainless steel bar products.”™ Such data may not be representative of the products sold in a
market, such as this one, in which there is considerable product differentiation and not all
countries reported sales of all products during the period of investigation. We intend to
obtain more comprehensive pricing data in any final investigations for a more significant
portion of the subject imports, especially with respect to imports of hot-rolled products.’” In
these preliminary investigations, we have taken into account that pricing information is not as
broad as we would prefer.

U.S. producer prices declined by 3 to 24 percent during January 1990-September
1993.'® Subject import prices also generally declined and by a greater percentage than U.S.
producer prices during the period for which data were collected.”™ The information shows
that underselling was relatively widespread (i.¢,, in 140 out of 190 comparisons), although in
particular sales comparisons, there were mixed instances of underselling and overselling. On
a product-by-product basis, there was more overselling by imported hot-rolled stainless steel
bar.'® Prices of all products, however, tended to decline over the period of investigation and
prices of subject imports declined more than prices of domestic products.™

In view of the underselling and price declines that we have found and the
substitutability of the subject imports and the domestic product, we find in these preliminary
determinations sufficient information to indicate that the subject imports depressed domestic
prices to a significant degree.'”

2 (. .continued)
Cong., 1st Sess. 4647 (1979). The Commission is not to determine if the allegedly LTFV imports
are “the principal, & substantial or 2 significant cause of material injury.” S. Rep. No. 249 at 74.
Rather, it is to determine whether any injury "by reason of” the alleged LTFV imports is material.
That is, the Commission must determine if the subject imports are causing material injury to the
domsstic ind . “Whea determining the effect of imports on the domestic industry, the Commission
must consider all relevant factors that can demonstrate if unfairly traded imports are matenially iniurning

the domestic industry.” S. Rep. No. 71, 100th Cong., Ist Sess. 116 (1987) (emphasis added).

' = 5&5 Tabie 20, CR at I-78, PR at 1148, Table C-1, CR at C-3, PR at C-3.

' Table 21, CR at I-80, PR at II-50; Table C-1, CR at C-3, PR at C-3.

15 See Table 20, CR at I-78, PR at 11-48, Table C-1, CR at C-3, PR at C-3, Table 21, CR at
I-SO&PR at II-50.

See Transcript of Commission Meeting, February 9, 1994,

7 See 19 U.S.C. § 1673b(a); American Lamb, 785 F.2d at 1003.

: 'Il'ables 23-28, CR st [-88-93, PR st 1I-53-57; Figures 1-3, CR st 1-94-96, PR at II-57.

10 731

181 E

2 Commissioner Brunsdale and Commissioner Crawford rarely give much weight to evidence of
underselling since it usually reflects some combination of differences in quality, other nonprice factors,
or fluctuations in the market during the period in which price comparisons were sought.
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- There is a reasonable indication that the subject imports adversely affected the domestic
industry, particularly as revealed through the industry’s declining performance. We note in
particular the domestic industry’s consistent loss of market share during the period of
investigation as compared to the increase in market share held by the subject imports, and the
industry’s operating losses toward the end of the period of investigation, notwithstanding the
significant increases in the volume of domestic shipments.'™ Moreover, of the 42 allegations
of lost sales or revenues, the Commission investigated 25 and was able to confirm 30 percent
of them (by quantity and value),'™ '* 1% 177 1% L

CONCLUSION

The record in these preliminary investigations — particularly the significant volume and
increasing market share of the subject imports, and the adverse price and volume effects of
the subject imports, in light of the domestic industry’s declining performance during the
period of investigation — establishes a reasonable indication. that the domestic industry
- producing stainless steel bar is materially injured by reason of the allegedly LTFV imports

from the subject countries.

'S See Table 21, CR at I-80, PR at II-50, Table C-1, CR at C-3, PR at C-3 (domestic and import
market ghare); Table 9, CR at I-51, PR at II-30 (domestic industry financial operations); Table 5, CR
1-42;‘PR at II-24, Table C-1, CR &t C4, PR st C4 (domestic shipments).

™ CR at 1-99-104, PR at I1-57-60; Transcript of Commission Meeting, Feb. 9, 1994. Eight
percent of the lost sales and revenues were denied. ]d.

" ™ Respondents argued that the costs of the alloying metals used in the production of stainless steel
bar dictste the price of domsstic stainless sieel bar. The record, however, shows that alloy costs do
not fully explain the declining performance of the domestic industry during the period of investigation.
CR st I-50-60, PR =t [1-27-38. We plan to investigate more fully the impact of alloy costs in the
market in any final investigations, however.

% Commussioner Brunsdale and Commissioner Crawford do not join this paragraph. Instead, they
note that the subject imports hold a 13-15 percent cumulated market share. Since the alleged dumping
margins range between 2.35 and 151.99 percent, there is a reasonable indication that "fairly” priced
imports would lose & good deal of the market to U.S. stainless steel bar, even though the
substitutshility of the set of subject imports with the set of domestic like products is probably not high.
. They are careful to note their skepticism that the record in any final investigations will support a :

finding of one like product, and consequently that. the market share held by the subject imports would
be even as high as it is in these preliminary investigations. ' ‘

7 Since we have reached preliminary affirmative present material injury determinations in these
investigations, we therefore have not reached the issue of threat and the question of the potential for
product shifting. In the event that we may need to address threat in any final investigation, we will
seek specific information concerning the capability of foreign producers in subject countries to shift
their production from cold-finished stainiess steel bar to hot-rolied bar.

Vice Chairman Watson and Commissioner Rohr note that the Variance Analysis provided by
Commission staff indicates that the declining operating income of the domestic producers during the
period of investigation was primarily due to low and declining domestic prices and rising costs of
production. There exists a reasonable indication that the generally lower priced subject imports played
& part in suppressing domestic price increases that might have been sufficient to cover those rising
costs. See INV-R-020.
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INTRODUCTION

On December 30, 1993, a petition was filed with the U.S. International Trade Commission
(Commission) and the U.S. Department of Commerce (Commerce) by counsel for Al Tech Specialty
Steel Corp., Dunkirk, NY; Carpenter Technology Corp., Reading, PA; Republic Engineered Steels,
Inc., Massillon, OH; Slater Steels Corp., Fort Wayne, IN; Talley Metals Technology, Inc.,
Hartsville, SC; and the United Steelworkers of America, AFL-CIO/CLC.'. The petition alleges that
imports of stainless steel bar from Brazil, India, Italy, Japan, and Spain are being sold in the United
States at less than fair value (LTFV) and that an industry in the United States is being materially
injured and is threatened with further material injury by reason of such imports.’

Accordingly, effective December 30, 1993, the Commission instituted preliminary ,
antidumping investigations under section 733 of the Tariff Act of 1930 (the Act) to determine
whether there is a reasonable indication that an industry in the United States is materially injured or
‘threatened with material injury, or the establishment of an industry in the United States is materially
retarded, by reason of imports of such merchandise into the United States.

The statute directs the Commission to make its preliminary determinations within 45 days
after receipt of the petition or, in these investigations, by February 14, 1994. Notice of the
institution of these investigations and of a public conference to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register of January 7,
1994 Commerce published its notice of initiation in the Federal Register of January 27, 1994 °
The Commission held a public conference in Washington, DC, on January 20, 1994, at which time
all interested Sparties were allowed to present information and data for consideration by the
Commission.” The Commission voted on these investigations on February 9, 1994.

A summary of the data collected in these investigations is presented in appendix C.

' On January 4, 1994 and January 7, 1994, Electralloy Corp., Oil City, PA, and Crucible Specialty Metals
Division, Syracuse, NY, respectively, became co-petitioners in these investigations.

? The imported stainless steel bar covered by these investigations are articles of stainless steel in straight
lengths that have been either hot-rolled, forged, tumed, cold-drawn, cold-rolled, or otherwise cold-finished or
ground, having a uniform solid cross section along their whole length in the shape of circles, segments of
circles, ovals, rectangles (including squares), triangles, hexagons, octagons, or other convex polygons. Except
as specified above, the term does not include stainless steel semifinished products, cut-to-length flat-rolled

_products (i.e., cut-to-length, rolied products that if less than 4.75 mm in thickness, have a width measuring at
least 10 times the thickness, or if 4.75 mm or more in thickness, have a width exceeding 150 mm and measure
at least twice the thickness), wire (i.e., cold-formed products in coils, of any uniform solid cross section along
their whole length, which do not conform to the definition of flat-rolled products), and angles, shapes, or
sections. Stainless steel bar includes cold-finished stainless steel bars that are turned or ground in straight
lengths, whether produced from hot-rolied bar or from straightened and cut rod or wire, and reinforcing bars
that have indentations, ribs, grooves, or other deformations produced during the rolling process.

* 59 F.R. 1027. '

‘59 F.R. 3844. Copies of the Commission's and Commerce's Federal Register notices are presented in
appendix A.

* A list of the participants in the conference is presented in appendix B.
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PREVIOUS AND RELATED INVESTIGATIONS

Stainless steel bar, often combined with other stainless and alloy steel pi’oducts, has beén the
subject of numerous Commission investigations, along with investigations by other U.S. government
agencies, since the middle 1970s. Details on these investigations are provided in table 1.

NATURE AND EXTENT OF THE ALLEGED SALES AT LTFV

In order to calculate the estimated dumping margins for stainless steel bar imported from

- Brazil, India, Italy, Japan, and Spain, petitioners compared the U.S. price of selected grades and
sizes of stainless steel bar with their foreign market value. The following tabulation summarizes the
estimated dumping margms for each of the foreign countries subject to these mvestxganons (in

- percent)
qunt_ry | tim mping margi
Low High
Brazil . ...... ... ... ... . ... 0., 20.36 20.36
India ........... ... . . . . . .. .. 2.35 39.25
Italy ......... ... ... ... i . 22.81 151.9%
Japan . .. ... ... 49.06 62.47
Spain . ... ... e 38.82 127.79

Through their own market research, petitioners obtained U.S. prices for grade 416 stainless
steel bar delivered in the first quarter of 1993 by Acos Villares, S.A. (Villares), the largest Brazilian
manufacturer. They based U.S. prices on such quotes, after adjusting for duty, ocean freight,
marine insurance, and harbor maintenance and U.S. merchandise processing fees. Foreign market -
value was based on Villares’ May and June 1993 home market prices for the identical grade of
stainless steel bar, adjusted for freight expenses. Comparison of these two prices yielded a margin
of 20.36 percent.

India

U.S. price was based on July 1993 price quotes obtained by petitioners through their market
research or, alternatively, from the average unit values for stamless steel bar from India for August
and September 1993, based on official U.S. import statistics.’ Regardmg the former methodology,

petitioners adjusted the price quote for duty, ocean freight, marine insurance, and harbor
" maintenance and U.S. merchandise processmg ‘fees. Regarding the latter methodology, petitioners
calculated a weighted average U.S. price using the Harmonized Tariff Schedule (HTS) numbers
under which the subject merchandise enters the United States.

Foreign market value was based on home market prices from Mukand, Ltd. (Mukand), the
largest Indian manufacturer. Petitioners adjusted these prices for taxes, insurance, freight, and
distributor’s margin. Petitioners also adjusted these prices for differences in the physical

¢ Petitioners noted that official statistics for August and September were used in order to account for the
delivery period that would ensue from a sale made in July.
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Table 1

Stainless steel bar: Previous and related investigations, 1976-94

Investigation .Date of Report
Item Agency Ng, issue No. Result
Stainless steel and USITC - TA-201-5 1976 USITC 756 Affirmative'
alloy tool steel .
Stainless steel USITC TA-201-13 1976 USITC 779 Negative
round wire ‘ .
Stainless steel and USITC TA-203-3 1977 USITC 838 Affirmative’
alloy tool steel '
Stainless steel round USITC AD-INQ-17 1578 USITC 907 Affirmative
wire
Stainless steel and USITC 33294 - 1978 USITC 875, Report(s) to
alloy tool steel ' ‘ eic. Congress
Stainless steel and - USITC TA-203-5 ‘1979 USITC 968 Affirmative’
~alloy tool steel - g : S ' o L
Stainless steel and ‘USTR . Sec. 301 1981-82 O Sec. 201 in-
alloy tool steel vestigation
: instituted’
Stginless steel bar:® USITC 701-TA-176-178 1982 USITC 1254 Affirmative
pain ®)
Stginless steel bar:® USITC 701-TA-179-181 1982 USITC 1276 Affirmative
razil P
Stainless steel bar:* USITC 701-TA-176-178 1983 USITC 1333 . Negative’
Spain F)
Stainless steel bar:* UsITC 701-TA-179-181 1983 USITC 1398 Affirmative
Brazil F) :
Stainless steel USITC TA-20148 1983 USITC 1377 Affirmative’
Stainless steel and USTR ¢ 1984 ! VRAs negotiated’
alloy tool steel
Stainless steel and USITC TA-203-16 1987 USITC 1975 Affirmative'
alloy tool steel
Stainiess steel USITC 731-TA-636-638 1993 USITC 2599 Affirmative
‘wire rod: P)
Brazil, France,
and India
Stainless steel wire USITC 731-TA-638 (F) 1993 USITC 2704 Affirmative
rod:
India
Stainless steel wire USITC 731-TA-636-637 1994 USITC 2721 Affirmative
rod: (F)
Brazil

France

T Président Ford established. a 3-year import restraint program for these products effective June 14,' 1976 (41 F.R.

24101).

? Quantitative limits were eliminated on chipper knife steel and band saw steel; limits on stainless steel bar were

unaffected.

* Quantitative limits were extended; such limits were phased out effective Feb. 13, 1980.

* Not applicable.
* 47 F.R. 51717.

¢ Also included stainless steel wire rod.

’ Affirmative regarding wire rod.
® President Reagan proclaimed import relief in the form of a 4-year quota program, expanding at an annual rate of

3 percent (48 F.R. 31177).
The VRAs, entered into with the governments 0

f Australia, Austria, Brazil, Czechoslovakia,vthe European

Community, Finland, the German Democratic Republic, Hungary, Japan, Mexico, Poland, Portugal, the Republic of
Korea, Romania, South Africa, Spain, Venezuela, and Yugoslavia, incorporated the quotas established under Inv.

No. 201-TA-48. On July-25, 1989, President Bush extended these VRAs until Mar. 31, 1992.

° Quantitative limits were retained on stainless steel bar, but were eliminated for stainless steel flat products.
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characteristics of the merchandise sold in the home market, as such merchandise was primarily
"black” (that is, unfinished) bar in-contrast to the finished bar sold to the United States. A
comparison of U.S. price to foreign market value yielded margins ranging from 11.26 to 21.02
percent, when U.S. price was based on the quote, and from 2.35 to 39.25 percent, when based on
official U.S. import statistics. ‘

Italy

Petitioners based U.S. price on their market research regarding Cogne, S.p.A. (Cogne), a
major Italian manufacturer, for sales of grade 304 and 316/316L stainless steel round bars offered
for sale in May 1993. These prices were adjusted for duty, ocean freight, marine insurance, and
harbor maintenance and U.S. merchandise-processing fees. Because the petitioners believed that
. home market prices in Italy for the same merchandise were below full cost of production, they based
foreign market value on constructed value, using the production costs of one of their member =
companies adjusted to reflect production costs in Italy.” They then added the statutory minimum for
profit and an estimate of Italian packing costs. A comparison of these figures produced a margin of
151.99 percent; by contrast, a comparison of U.S. price with the allegedly below-cost home market
price yielded a margin of 22.81 percent.

Japan

U.S. price was based on petitioners’ market intelligence reports regarding sales by Daido
Steel, Ltd. (Daido), the largest Japanese manufacturer of stainless steel bar. Petitioners obtained
price quotes for grades 303, 304, and 316 stainless steel bar. These prices were adjusted for duty,
ocean freight, marine insurance, and harbor maintenance and U.S. merchandise processing fees. For
foreign market value, petitioners used prices charged by Daido in Japan during May and June 1993,
adjusted for inland freight, packaging, trade discounts, rebates and sales promotions, advertising,
warranties, and credit expenses. Margins ranged from 49.06 to 62.47 percent.

Spain

Petitioners constructed margin estimates based on a comparison of U.S. price with home
market prices and, alternatively, on a comparison of U.S. price with constructed value because they
had reason to believe that Spanish producers were selling stainless steel bar in the Spanish market at
less than cost of production. U.S. price was based on a price quote for grade 304/304L 1- to 3-
inch stainless steel round bars offered for sale by Acenor, a major Spanish manufacturer, during
September 1993, adjusted for duty, ocean freight, marine insurance, and harbor maintenance and
U.S. merchandise process<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>