


In addition, the scope of an investigation is defined by the notice of investigation. Certain

Chemiluminescent Compositions, Inv. No. 337-TA-285, Commission Order (Jan. 13, 1989)

(scope of investigation is defined by the notice of investigation). Thus any exclusion order may
cover all products within that scope, i.e., “the articles concerned.” 19 U.S.C. § 1337(d)(1).
Moreover, Commission remedial orders have covered all products that infringe and are not

limited to specified models or products. Certain Optical Disk Controller Chips and Chipsets and

Products Containing Same, Including DVD Players and PC Optical Storage Devices, Inv. No.

337-TA-506, Commission Opinion at 56 (August 7, 2006) (public version)).
The Commission also has the authority to issue cease and desist orders where a

respondent has a sufficient inventory of infringing goods in the United States,” Certain NAND

Flash Memory Circuits, Inv. No. 337-TA-526, 2005 ITC Lexis 859, Init. Determ. at *255 (Oct.

19, 2005) (citing Certain Plastic Encapsulated Integrated Circuits, Inv. No. 337-TA-315,

U.S.ILT.C. Pub. No. 2574, Comm'n Op. at 37 (November 1992).)

In the event a violation is found, the administrative law judge recommends the issuance
of a limited exclusion order prohibiting the importation into the United States of infringing
articles, regardless of brand name, “that are manufactured abroad or imported by or on behalf of

[the respondents], or any of their affiliated companies, parents, subsidiaries, or other related

business entities, or their successors or assigns.” See Certain Laser Bar Code Scanners and Scan

Engines, Components Thereof, and Products Containing Same, Inv. No. 337-TA-551, Limited

Exclusion Order, § 1 (May 30, 2007). Moreover, he recommends that said order should not be

limited to specifically-identified products, but rather extend to all infringing products. See e.g.,

Certain Integrated Repeaters. Switches, Transceivers and Products Containing Same, Inv. No.
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337-TA-435, Commission Opinion at 23, USITC Pub. 3547 (Oct. 2002). In addition, the
administrative law judge recommends that to the extent certain downstream units imported by
Sharp contain Sharp’s manufactured infringing liquid crystal display devices, said downstream
products should be excluded from importation.

With respect to issuance of any cease and desist order, the administrative law judge finds
that Sharp documents CX-41C and CX-259C in evidence do show significant quarterly totals in
Sharp’s warehouse for LCD televisions and professional displays identified by Sharp, in CX-
448C, as accused products. Hence, the administrative law judge recommends an appropriate
cease and desist order, should a violation be found.

XI.  Bond

Complainant argued that the administrative law judge should find that respondents must
post a bond for 100% of the entered value of any importation of infringing products during the
Presidential Review period; that a 100% bond is appropriate given the number and variety of
products at issue in this litigation; that Sharp identified 142 LCD televisions and professional
displays in its response to Samsung's interrogatories; that Sharp also produced data for SEC's
U.S. sales that identified eighty additional product models sold in the United States between
August 2007 and May 2008; that the LCD televisions and professional displays vary widely in
size and specification; that the size of the televisions varies from 10" screens to 108" screens,
while the professional displays range in size from 45 inch screens to 65 inch screens; that the
specifications for these products also vary widely, whether it is in the branding of Sharp's premier
product line, AQUOS, or the quality of image, or resolution, provided by the various LCD

devices for used in the televisions or professional displays, e.g. HDTV versus standard
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definition; that on the issue of pricing of Sharp LCD products, Mark Crandell in deposition
testified that one could take a given product (e.g., LC52D43U) sold to a given customer (e.g.
Amazon) in a given quarter and divide the total sales in the quarter by the number of units sold
and determine an average price that the average price would not necessarily reflect the price on
any given day in the quarter, because "[i]t's a pretty fast business . . . [and] prices are falling in
the industry right now," citing Crandell deposition; that Crandell testified that Sharp issues
marketing bulletins that set a standard invoice price for a given product model across all
marketing channels (for example, audio visual channel, business to business channel, and web-
based business channel); and that because Sharp assigns discounts by marketing channel, a
particular model sold in more than one channel could have a different price for each channel.

It is argued that additional factors that could affect the price of a given model include
purchase volume and competition; that Crandell testified that because the electronics business is
"pretty fast paced," Sharp issues these marketing bulletins from as little as three times a year, to
as much as three times a month; that the Christmas season is an example of a time that often sees
frequent price changes; that Crandell also testified that different model numbers with the same
screen size could have different prices because of the varying features each might employ; that
the price of a given model can also vary depending on the customer (for example, national chains
versus regional chains) and the discounts the particular retailer is offering; that Crandell testified
that, if one had the price of a given LCD product model on a given day, and then checked the
price two weeks later, the price might have changed; and that said complications in the
calculation of the amount of the bond lead to the conclusion that the bond be set at 100% of the

entered value.
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Respondents argued that while Samsung attempts to rely on deposition testimony about
fluctuations in Sharp's model prices over time, Samsung has still not presented any evidence that
Sharp LCD panels, modules, televisions or professional displays enjoy any price advantage over
competing Samsung LCD products; and that thus Samsung did not meet its burden to establish a
need for a bond during the Presidential review period, even assuming a violation were found, and

no bond should be required, citing Certain Rubber Antidegradants, Components Thereof, and

Prods. Containing Same, Inv. No. 337-TA-533, Comm'n Op. at 39, 40 (July 21, 2006) (Rubber
Antidegrants) (holding that the complainant's burden to establish the need for a bond amount in
the first place). (RRBr at 135.)

The staff argued that there is no evidence in the record of price differentials or sales of
royalty rates; and that if a violation is found the Presidential review period bond should be set at
100%. (SBr at 85.)

Section 337(j)(3) provides for the entry of infringing articles upon the payment of a bond
during the sixty-day Presidential review period. 19 U.S.C. § 1337(j)(3). It is, however, the
complainant’s burden to establish the need for a bond amount in the first place. See Rubber

Antidegradants. Any bond is to be set at a level sufficient to “offset any competitive advantage

resulting from the unfair method of competition or unfair act enjoyed by persons benefiting from

the importation.” Certain Dynamic Random Access Memories, Components Thereof and

Products Containing Same, Inv. No. 337-TA-242, Commission Opinion on Violation, Remedy,
Bonding and the Public Interest, USITC Pub. No. 2034, 1987 WL 450856 (U.S.LT.C.) at 38
(1987). When reliable price information is available, the Commission has set the bond by

eliminating the price differential between the domestic and the imported infringing product.
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Certain Digital Satellite System (DSS) Receivers and Components Thereof, Inv. No.

337-TA-392, Final Initial and Recommended Determination on Remedy and Bonding, U.S.I.T.C.
Pub. No. 3418, 2001 WL 535427 (U.S.I.T.C.) at 336 (April 2001). Where reliable price
information is not available, however, Commission precedent establishes that the bond should be

set at 100%. Certain Semiconductor Memory Devices and Products Containing Same, ITC Inv.

No. 337-TA-414, Recommended Determination on Remedy and Bonding, 1999 WL 1267282
(U.S.LT.C.) at 6 (December 13, 1999), Certain Flash Memory Circuits and Products Containing
Same, Inv. No. 337-TA-382, USITC Pub. 3046, Commission Opinion at 26-27 (July 1997).
Complainant, in support of its position, rely for the most part on deposition tes.timony of
Mark Crandell. (JX-31C). Crandell was designated to testify on behalf of Sharp on deposition
topic no. 23, which relates to “Sales, distributors, and distribution channels for the Accused
Products including, but not limited to, Sharp's knowledge or awareness concerning the ultimate
destination of the Accused Products shipped or sold by Sharp or others acting on its behalf” (RX-
278C; JX-31C, Crandell Dep. Tr. (July 18, 2008) 9-10); on deposition topic no. 31, which relates
to “Sharp's business and operations plans; sales estimates; customer service plans; and capital or
investment plans relating to the Accused Products” (RX-278C; JX-31C, Crandell Dep. Tr. (July
18, 2008) 9-10) and on deposition topic no. 32, which relates to “[t]he terms of sale under which
Sharp sells Accused Products to third-parties to be incorporated into other products.” (RX-278C;
JX-31C, Crandell Dep. Tr. (July 18, 2008) 9-10.) The term “sale” in deposition topic nos. 23,
29, 31, and 32 “refers to any exchange of goods, services or other property for value and includes
transferring goods to another party on a consignment basis regardless of whether title has

passed.” (RX-278C, T.) Crandall was not designated to testify as to any bond imposition. (RX-
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278C, JX-31C, Tr. at 9-10).** Moreover an examination of Crandall’s deposition testimony
shows that it largely relates only to one document, viz. CX-5C.

The administrative law judge finds that the limited deposition testimony of Crandall does
not satisfy complainant’s burden in establishing that a bond should be set at 100% of the entered

value. Moreover, the administrative law judge finds that complainant has not established any

need for a bond. See Rubber Antidegradants. Hence, the administrative law judge does not
recommend any bond, should the Commission find a violation.
XII. Additional Findings

1. Complainant Samsung Electronics Co., Ltd. (Samsung) is a corporation organized
under the law of Korea having its principal place of business in Seoul, Korea. (Dec. 21, 2007
Compl. at §2.1.)

2\ Samsung designs, manufactures, and markets a wide variety of electronic
products, ranging from consumer electronics to semiconductors. (Dec. 21, 2007 Compl. at § 2.1.)

& Samsung employs ﬁbout 150,000 employees worldwide. (Ahn, Tr. at 157:5-12;
CDX-600.)

4. In 2007, Samsung had about 100 billion dollars in revenue, which can vary
between 80 to 100 billion, depending on the dollar/yuan exchange rate. (Ahn, Tr. at 157:13-22.)

5. Samsung currently holds more than 20,000 U.S. patents. (Ahn, Tr. at
157:25-158:2.)

6. Samsung is comprised of a semiconductor business unit, digital mobile media

3% Crandell is an employee of Sharp and is currently an Associate Vice President of
Channel Marketing and Stratigic Sales. (JX-31C at 16.)
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business unit, telecommunication business unit, and LCD business unit. (Ahn, Tr. at 155:21-25.)

i Samsung's four business units operate independently. (Ahn, Tr. at 156:1-3.)

8. Samsung's business units can have client and supplier relationships. (Ahn,
Tr.156:3-5.)

9. To make a cellular phone, which is manufactured by telecommunication business,

the semiconductor business unit sells the memory ICs, and LCD business unit sells the LCD
modules for the mobile phones. (Ahn, Tr. at 156:9-15.)

10.  Samsung's LCD business unit employs more than 15,000 people. (Ahn, Tr. at
158:9-13; CDX-100.)

11. Samsung's LCD business unit generates about 17 billion dollars in revenue.(Ahn,
Tr. at 158:14-18.)

12.  Samsung's LCD business unit manufactures LCD modules for
televisions,monitors, notebook PCs, and mobile phones. (Ahn, Tr. at 158:21-24.)

13. Samsung's LCD business unit has been, in terms of sales, the market leader forthe
past 6 years. (Ahn, Tr. at 159:3-7.)

14.  Samsung's LCD business unit controls more than 1,400 U.S. patents. (Ahn, Tr. at
159:8-11.)

15.  Samsung's success in the LCD market may be attributed, in part, to its
investmentin research and development. (Ahn, Tr. at 159:20-24.)

16.  Samsung's innovations in high contrast ratio, high transmittance ratio, and wider
viewing angle technology have resulted in better performing LCDs. (Ahn. Tr. at 159:25-160:11.)

17.  Respondent Sharp Corporation (Sharp) is a Japanese corporation with its principal
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place of business in Osaka, Japan. (Dec. 21, 2007 Compl. at 9 3.1; Apr. 11, 2008 Amd. Resp. to
Compl. at 3.1.)

18. Sharp Corporation is a global electronics manufacturer with a focus on consumer
and information products, such as LCD televisions and mobile phones, and on electronic
components, such as LCDs and large-scale integrated circuits (LSIs). (Dec. 21, 2007 Compl. at
3.1; Apr. 11, 2008 Amd. Resp. to Compl. at 93.1)

19.  Sharp admits in its Answer that at least "some" LCD devices and products
containing LCD modules and panels are manufactured, assembled, and/or packaged and tested
outside of the United States for Sharp Corporation. (RX-415 at 3-4; Apr. 11, 2008 Amd. Resp. to
Compl. at §3.2.)

20.  Respondent Sharp Electronics Corporation is a New York corporation with its
principal place of business in Mahwah, New Jersey. (Dec. 21, 2007 Compl. at § 3.3; Apr. 11,
2008 Amd. Resp. to Compl. at § 3.3.)

21, Sharp Electronics Corporation is a wholly owned subsidiary of Sharp Corporation.
(Dec. 21, 2007 Compl. at § 3.3; Apr. 11, 2008 Amd. Resp. to Compl. at § 3.3.)

22.  Sharp Electronics Corporation serves as the United States sales and marketing
arm for Sharp Corporation and is also involved in service, manufacturing, and research and
development operations in North America. (Dec. 21, 2007 Compl. at § 3.3; Apr. 11, 2008 Amd.
Resp. to Compl. at §3.3.)

23.  Sharp Electronics Corporation distributes LCD devices and products in the
UnitedStates. (Dec. 21, 2007 Compl. at § 3.3; Apr. 11, 2008 Amd. Resp. to Compl. at § 3.3.)

24.  Respondent Sharp Electronics Manufacturing Company of America, Inc. (SEMA)
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is a California corporation with its principal place of business in San Diego, California. (Dec. 21,
2007 Compl. at § 3.4; Apr. 11, 2008 Amd. Resp. to Compl. at § 3.4.)

25. Sharp Electronics Manufacturing Company of America, Inc. is a subsidiary of
Sharp Electronics Corporation. (Dec. 21, 2007 Compl. at § 3.4; Apr. 11, 2008 Amd. Resp. to

Compl. at §3.4.)
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CONCLUSIONS OF LAW

10.

1l

12,

13:

The Commission has in personam jurisdiction and in rem jurisdiction.

There has been an importation of accused products into the United States which are the
subject of the unfair trade allegations.

The “311 patent is valid and enforceable.

Sharp infringes claims 6 and 8 of the ‘311 patent.

The ‘344 patent is valid.

Sharp infringes claims 7 and 8 of the ‘344 patent.

Sharp does not infringe the asserted claims of the 196 patent.

The ‘196 patent is valid and enforceable.

Sharp does not infringe the asserted claims of the ‘666 patent.

The 666 patent is valid.

A domestic industry exists with respect to the ‘311, 344 and ‘666 patents, but does not
exist with respect to the ‘196 patent.

There has been a violation of Section 337.

If a violation is found by the Commission, the record supports issuance of a limited
exclusion order barring entry into the United Sates of infringing liquid crystal display
devices and products containing respondents’ infringing devices and the issuance of cease

and desist orders.
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ORDER

Based on the foregoing, and the record as a whole, it is the administrative law judge’s
Final Initial Determination that there is a violation of section 337 in the importation into the
United States, sale for importation, and sale within the United States after importation of
infringing liquid crystal display devices and products containing respondents’ said devices. It is
also the administrative law judge’s recommendation, should a violation be found, that a limited
exclusion order issue barring entry into the United States of infringing liquid crystal display
devices and products containing respondents’ infringing liquid crystal display devices and the
issuance of cease and desist orders.

The administrative law judge hereby CERTIFIES to the Commission his Final Initial and
Recommended Determinations. The briefs of the parties filed with the Secretary, are not
certified, since they are already in the Commission’s possession in accordance with Commission
rules.

Further it is ORDERED that:

| In accordance with Commission rule 210.39, all material heretofore marked in
camera because of business, financial and marketing data found by the administrative law judge
to be cognizable as confidential business information under Commission rule 201.6(a), is to be
given in camera treatment continuing after the date this investigation is terminated.

2 Counsel for the parties shall have in the hands of the administrative law judge
those portions of the final initial and recommended determinations which contain bracketed
confidential business information to be deleted from any public version of said determinations,

no later than February 13, 2009. Any such bracketed version shall not be served via facsimile on
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the administrative law judge. If no such bracketed version is received from a party, it will mean
that the party has no. objection to removing the confidential status, in its entirety, from these
initial and recommended determinations.

3. The initial determination portion of the Final Initial and Recommended
Determinations, issued pursuant to Commission rules 210.42(a) and 210.42-46, shall become the
determination of the Commission, unless the Commission, within that period, shall have ordered
its review of certain issues therein or by order has changed the effective date of the initial
determination portion. The recommended determination portion, issued pursuant to Commission
rule 210.42(a)(1)(ii), will be considered by the Commission in reaching a determination on

remedy pursuant to Commission rule 210.50(a).

b

Paul J. Luckgrn
Chief Administrative Law Judge

Issued: January 26, 2009
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