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Background

1 ¢886

-
L

Tnis investigation was instituted oy the Commission on its own motion

%

June 16, 1983, 1/ The mnotice of investigarion definec its scope as the

th

determination of wnether there.is a violation of section 337 of the Tarifi Act

h

1930 (19 U.S.C. § L1337) in the importation of certain apparatus for ilow

_—

o]

injection analysis and components therecf, or in their sale, by reason.of —

allegea: o , , _ . . ' :_ :; -
(1) Direct igfringementlofuclaims 1-6 of U.S. Letters Patent cra
4,013,413 (the '413 patent); - - -
€. . v - .
(2) Contributory infringement of claims 1-8 of U.S. Lette%; Patent - -
4,013,413; and R e
ts U4 P . .
S
(3) Induced infringement of claims 1-8 of U.S. letters Patent

4,013,413,
tne effect or tendency of which is to destrcy "or substantially imjure an
inaustry, efficiently and economically operated, in the United States. The

following firms were named respondents in the notice of investigation:

1/ 48 F. R. 28560 (June 22, 1983).



{1} Pernove. Perstorpy New Business Development AE. Perstorp, Sweder.
t3) Bifok AE. Sollentunz, Swecen.

(4) Tecator AB, Hoganas, Sweden.

(3) Pernovo, Perstorp New Business Development, Inc., Sherman QOaks,
Calif,

t, A - - . o . -
\c Teceator. Iac., Hernden, Ve.
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paten:z. During the course of tne investigation, respondents filed & request
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C. §§ 302-307. 7Tne PTO reexamination proceeding was still
pending wnen, on April 2, 1984, the ALJ filed an initial determination (ID)

incing & violation of secrtion 337 based on his finding of infringement of

rn

originel claims 2, 7 anc & of the '4l3 patent. On May 2, 1984, the Commission
suspendea the investigation pending the outcome of the reexaminmation
proceecing, the completion of which was imminent. The reexamination
proceeding was completec on August 28, 1984, with the issuance by the PTO of
Reexaminazion Certificate Bl 4,013,413, & copy of which is annexed hereto,
which amended all the original claims of the '413 patent and added several new
claims., On September 27, 1984, the Commission ordered ;he Commission
investigative attorney to show cause why the investigation should not be

terminated as abated as a result of the reexamination certificate amending all

the original claims of the '413 patent. 2/ The Commission investigative

2/ 49 F.R. 39117 (Octover 3, 1984).



[¢1]

On Novemper 2, 1984, tne Commission decerzined (1) to terminate the
invesctigation as naving abated as & result of tne amendment oI all the
original claims of the '4l3 patent by the reexamination certificate and (2) to

vacaze the ID. Accordingly, the Commissiorn issued an appropriate Action and

Orasr anc Federa. Reglster notice,

Discussion
Reexamination proceedings are for the purpose of deterzining the
patenzecility of claims in issued patents over certein types of prior art. No
case law nas peen citea, and none has been found, whicn defines the effect of
amending claims in & reexamination proceeding. The reexamination statute (35
U.S.C. §% 302-307) provides, in pertinent part, as icllows:

In & reexamination proceedinz under tnis chapter, when the time
for appeal has expired or any appeal proceeding has terminated, the
Commissioner will issue and publish a certificate canceling any
claim of the patent finally determined to be unpatentable,
confirming any claim of the patent determined to be patentable, and
incorporating in the patent any proposec amended or new claim
determined to be patentable. ({35 U.S.C. § 307(a)!

Tnus, there are three separate classes of claims dealt with by a
reexamination certificate, and each class 1s treated differently. The first
class, (original) claims finally determined to be unpatentable, are

"cancelled". The second class, (original) claims finally determined to be

patentable, are 'confirmed". The third class, amended or new claims proposed

3/ On Octoper 22, 1984, the Commission investigative attorney filed a
request for leave to file a reply to respondents' response, to which
respondents filed an opposition on October 25, 1984.



procesding), are '"incorperazied in the patent. Thus, amendec clLeaims are

treatecd lixke new clalms. Furcher, 35 U.S.C. § 307(b) makes the intervening

rignts provision of 35 U.S.C. § 252 (governing the effect of reissue patencs)
applicable to amended and new claims in reexamination certificates:

Any proposec amended or new claim determined tc be patentable
and incorporatac intc z paten: foliowing 2 reexamination proceeding
will nave tne same elfect as tha: specified in section 252 of this

itle for reissuec patents On the rignt of any person who made,
purcnasec. or usec aavining patentec by such proposed amended or new
s T

claim, or wno made sudstantial preparation for the same, prior to
i1ssuance oI & certificate under the provisions of subsection (a) of
this section. (33 U.S.C. § 307(b)]

The cited 35 U.S.C. § 252 reads as follows:

Tne surrender of the original patent shall take effect upon the
issue of tne reissued patent, anc every reissued patent shall have
the same effect anc operation in law, on the trial of actioms for
causes tnereaziter arising, as if the same had been coriginally
ranted in such amended form, but in so far as the claims oI the
original and reissuecd patents are identical, such surrender shall
not affect any action then pending nor abate any cause of action
then existing, and the reissued patent, to the extear that its
claims are identical with the original patent, shall constitute a
continuation thereof and have effect continuously from the date of
the original patent.

No reissued patent shall abridge or affect the right cf any
person or nis successors in business wno made, purchased or used
prior to the grant of a reissue anyvthing patented by the reissued
patent, to continue the use cf, or to sell to others to be used or
sold, the specific thing so made, purchased or used, unless the
making, using or selling of such thing infringes a valid claim of
the reissued patent which was in the original patent. The court
before which such matter is in question may provide for the
continued manufacture, use or sale of the thing made, purchased or
used as specified, or for the manufacture, use or sale of which
substantial preparation was made before the grant of the reissue,
and it may also provide for the continued practice of any process
patented by the reissue, practiced, or for the practice of which
substantial preparation was made, prior to the grant of the reissue,
to the extent and under ‘such terms as the court deems equitable for
the protection of investments made or business commenced before the
grant of the reissue.



AS w2 LtnQersIianc Ine argument ¢ tnz lommission imvestizative atzornav,
1l 18 tnat emenaec ciaims 7, ané § are "laentical' zo eorizinal claims 2. T
andé & anc Ipus snould be given continuous eifect. IZ this is the case, the

investizazion should not terminate. Both the Commission investigative
attorney and respondents agree that the term 'identical® in 35 U.S.C. § 232

means 'without substantive cnange' as set out by the Court of Appeals for the
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m
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eagera. Circult (CAFC, in See:ttle Box Cz.. Inms. v. Indus:cri raring and

o

acking, Inc.. 221 U.S.2.G. 368 (C.A.F.C. 198-). &/ Thne parties disagree,

nowever, on now S2att.e Box applies to tnis case. In Seattis Box the CAFC

nelcé as follows:

Since we are not asked to, we do not have to decide exacziv
wnat ''laentical' does mean. It is clear, thougn, that "identical"
means at wmost, '"without substantive change.'! Seattle Box, in
broadening its claims' scope to cover not only spacer blocks
"greater than'" but also ''substantizlly equal to' the diameter of the
pipes in 2 pundle, has, in our view, made substantive change to its
claims. The original claims cannot reasonably be read as intending,
but for some inaccuracy in their expression, the same coverage as
the reissue claims. Here, the addition is not a matter of a mere
clearification of language to make specific what was always implicit
or inherent.

We hold, therefore, that Seaztle Box's broadened reissue
claims, witn the added words "substantially equal to," are not
‘"identical' to its original claims, assuming "identical' means
"without substantive change.'" [Emphasis supplied].
The principal amendment to claim 2 was to amend the last clause to read
"said valve providing means for the sample flow system to be washed out while

the valve is transferring a sample into the reaction flow system' instead of

"thereby providing means for the sample flow system to be washed out while the

4/ Tne term 'identical' occurs only in the first paragraph of 35 U.S.C.
§ 252, and, arguably, only the second paragraph may have been made applicable
by 35 U.S.C. § 307(b). However, the second paragraph of 35 U.S.C. § 252
refers to "a valid c¢laim of the reissued [reexamined] patent which was in the
original patent," a phrase which has been treated similarly. See, Chisum,
Patents § 15.05(1]-[2].
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velve is transferring & s&mpie into :the reaction Ilow sys:e:f" As teC clLaims
an¢ &, tnese were principally amendec tc inser:, respeciively, the phrases
“maintaining the integri:zy ¢ salc sample portion between said traﬁsfef‘s:ep
and said mixing step'" and 'maintaining the integrity of said volume of sample

between said transfer step and said mixing step."

owner (the U.S. Department of Agriculture)

Y

It is apparent that the paten

amendec claims 2, 7, and verceoms the examiner's rejection of the

o
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-
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original cleims as unpa:zenctacbis over certain prior art. That the claims. as
so amendec, were then founc tc be patentable over that prior art cleariy
implies & change in coverage, i.e,, & substantive chaﬁge. 5/

We cannot accep: the argument that the scope of amended claims 2, 7 and 8
is the same as that of original claims 2, 7 and 8. To do sc would ignore the
prosecution history of tne reexamined '413 patent, which estops the patent
owner from denying that substantive changes were made, an estoppel which
operates whether or not the examiner was wrong in making the rejectionms he
did. 6/ If the patentee thought the examiner was wrong, he should have
appealed the examiner's finding of unpatentability of the origihal claims
under 35 U.S.C. § 306, rather than acquiescing in it by amending those claims.

Thus, the claims of the reexamined '413 patent are‘not_identical to the
original claims of the '413 patent. Because this investigatiom and the ID are
based exclusively on the original claims and not the reexamined claiﬁs, this

investigation must be terminated as abated and the ID must be vacated,

5/ See papers Nos. 8, 13 (botn) and 14 of the reexamination proceeding,
attachea as Exnibits D-G of respondents' response, and the May 10, 1984, PTO
notice of allowability and reasons for allowance, attached as Exhibit 2 of the
Commission investigative attorney's submission.

6/ See, Chisum, Patents, § 18.05(2][a].



Jagirmar Lispslsr ani CZommmissicner IgKes

Subsequens t¢ ths filing of the initial determination {ID Dy the
Administrative Law Judge (ALJ) in Inv. No. 2337-Tk-151 but before final
Commission action on the ID, the Patent and Trademark Office issued a
reexamination certificate amending all of the original claims of the patent on
which the investigation was based. The guestion before the Commission is
wnather the issuance of this certificats reguires termination of Inv. No.
337-TA-151 as abated.

We are unable to concur with the Commission majority's determination thac
termina-ion is mandated. Although the Commission has the authority to act as
finder of fact in the first instance, and has done sc in the past, the
Commission operates most effectively when it delegates the initial factual anc
legal determinétions in unfair trade prac:tice cases to an Administrative Law
Judge. The Commission is able to make a more reasoned decision after the ALJ
has'provided us with his determination and analysis. This step in the
procedure should not be foregone in the absence of exigent circumstances. No
such exigencies are present in this case.

We would therefore follow the recommendation of the Commission
Investigative Attorney and remand the case to the ALJ for the limited purpose
of determining whether the cause of action is abated as a result of the

. . , s 1l
issuance of the reexaxmination certificate.

lResponse of CIA to Commission's Order To Show Cause Why The
Investigation Should Not Be Terminated As Having Abated, Inv. No.
337-TA-151, at 3 (Oct. 9, 1984).
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. An apparatus znd methad for zutomancally xalyzing

up to 150 s.a.mmspe: bour with high precision. Air
segmentation and s concomitant mitatiors zod draw-
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valve which tansiers 2 predeiermimed voinm= of sam-
ple only from z sample flow system 1o 2 rezcvion flow

|
|

Semm e 0w
sestem 2

RELAL Ve By, Owr
PFRTLm g



ﬁ--‘-‘\,y-‘—vlo'f-““ —~y —
REDIANINATION CZR2TITICATE
oo - ST\ T am v o -
ISSUZZ UNDZZ 32 B2 3.
—— p my— [, myrm=— g =
THEZ PATENT IS HIZZEZY AMENDEZD A8
el
INDICATED EZL0OW.

Msatier enciosed 1o peavy breiken [ tppesred iz the
pxiest, but bas bess geiered and it po jonger & part of the
paient mRrter prizted in italics indicxtes sddiSons made
to the parent

AS A RESULT OF REEXAMINATION, IT HAS
BEEN DETERMINED THAT:

Claims 1-3, 7 and 8 ar= dsterminad to be patentabis &
amsnges.

Claims 4~€, drpenden! ot 2o amended claur are
dziermuned 16 be patszlabic

New ciaims 6~2 zre addsd and deowermined 1o be
patentabie.

1. An zpparatus for rapidiy analvzing 2 pluraiity of
fiuid samples. comprising & ssgmented sampie fiow sys-
ez for tnroducing szmpies inlo the apparatus, [2 rezc-
norn fiow sysiem into the epparatus,] 2 r=asuon f{low
sysizz {or inwrodusing reageat and saropls soivent oo
the zpparatus and jor reacung reageat 2nd sampizs 2ad
anziyzing the reasied sampie, said reaction fiow system
having means for providing 2 conmmual fiow of fuid at

2 conswan: rars tRrouch said sysiem whee thespperzins

is in operation. and a stream sampling valve common o
bots the sampie fiow sysiewm and the reaction flow sys-
tem for transferring 2 volume of szmple oniy from the
sampie flow system 1o the reaction flow system, com-
prising 2 plusality of four-way valves, each baving 2
plurality of ports aad zn element siidably mounted for
movement within said valves, said elements betng pro-
viged with fluid conducting conduits adzptad o regs-
1er with the aforeszid ports 10 control the flow of fimd
through said valves, and a plurality of coils mountad
externally of said valves 10 transport fiuids to and from
the valves, [thereby] ssid waive providing means for
washing out the sample flow sysiem while the valve is
injecting 2 sample into the reaction flow system.

2. An zpparatus for rapid apalysis of a plurality of

fluid samples, comprising:

2. a1 sample flow system for introducing samples se-
quentially into the system comprising a device for
holding 2 series’ of samples, means for automast-
cally indexing said device to advance each sample
into position in sequence for being ingoduced into
the system, a wash solution reservoir, and mezns
for introducing said samples and wash solution into
the system;

. 2 reaction {low system for reacting said fluid samo-
ples with reagent and for anaiyzing the reacted
samples comprising 2 sample solvent reservoir, at
least ope reagent reservoir, a mixer for mixing
s2mple and reagent, means for transferring solvent
and reagent from the reservoirs to the mixer and
for providing a continual flow of fluid at 2 constant

rate through the reaction flow system whea the.

s for smanTIns lne rmenied
T LN tnervmes gnl
Tolso valv: SSIIOT it both () gng
{zr wensiermog = KROWD volums o tamnie onj v
frez (213 (3, SSSmpnsing & plurainy of [cur-wav
vaiver gsIi asving t pinraliry ¢f pors aas r.n
eiemez: slidadly mounte {07 moOvemen: within
s2id vejves, said eiernents be2ng provided witz fiyid
conducung condmits adapted o regisier with the
aioraseid ports 1o coawol the flow of fuid througn
said valves, and & piurality of colis mownted eger.
nally of said vaives to twzaspert Suid to and from
said valves, [ther=by] szid waive providing means
for the szmpie {iow system 10 be washed onr whiie
the vaive is wansierring 2 Sampis into the reacnian
fiow systexm.
3. Axn zpparzius for rxpic amalyses of 2 pivniity of

S2=0i% ang feo-

ey
(X

finid sampiss, compnisme:

"

45

8s

& = sexmpie flow sys=x for ingoducing sampis=s se
guenzally into tne SWSIem COmMPrIng a devies for
bolding 2 seriss of sampies, mez2ns jor awiomar-
caliv indexing said éevics 10 advance sach sampie
intc position in sequemnce far being introduces imto
the system, 2 wask Soluuca reservois, 2 prooe for
tnrroducing sampie xnd wash solutor ioto the Sve
ter. 2 pump and comduil conneCiad to said prove
to provide condauoes suction for the probe amd
means operadis 2uoematically to immerse the probe
alternately mto the wash solution and mio each
automatically indexex sample o form 2 flowing
strezz of sampies seperated from each other by
succassive segments of air, wash solgtion, zod

ples with reagen: zmd for analyzing the ressed
sampiss comprising & sampic solvent reservorz, at
least one reagent reme=rvol, & mixer for mixing »
sample with reagenz, eonduits connecting said res-
ervoirs with said miz=r, pulse free pumps for defv.
ering soivent znd rempent from their respectiwe
reservoirs &t & predexermined fiow rate to the mixsr
and to the other parts of the system and for provig-
ing 2 conznuzl fiow of fluid at 2 constant rme
through the reaction Bow system when the appasa-
tas is in operation, a reaction coil for reactng a3
sampie and reagent, 2 condnit commesting the reac-
tion coil to the mixer, and means for analyzing the
reacted sample and for recarding the anatyses: and
2 stream sampling valve commor to both (2) and
(b) for taking out a {x) 2 measured volome of sxm-
ple only 2nd injecting it into (D), comprising 2 pha-
rality of four-way valves, each having four pors
and azn element shidably mounted for movemen
within said valves, smid elements being provided
with fluid capducting conduits adapted 10 register
with the aforesaid parts to control the flow of flnid
through said valves and a plurality of colls
mounted externally af and connected to the porss
of said valves to traxsport fluids to and from sxid
valves, [thereby] said welves providing means for
the sample flow system to be washed out while the
vaive is transferring a sample into the resction flow

-

sysiem.
7. A method of analysis af 2 plurality of fiuid samples,

comprising:

65

apparatus is in operation, a reaction coil connected

to the mixer for reacting sample and reagent, and

L indexing a series of semmples in sequence into sam-
pling position: -

b. introducing the samples into a sample flow system
in sequence;

. & reaction fiow syse=sn._for reacting said- finid-sam— -
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gz reageny [and] .

. manisiaing the niegriry 0 mic sampis portion be-
rweer sgic transfer siep ans sid mizing stes: ans

& znaityzing the reastec sampie

£. In 2 method of aneiysis of 2 piuraliry of fluid s2m-
piss whereir the sampisc ars segusstially tescminead
into ac zpparatus tc form & {iowing soesx= wpersin
each sampis S if ssguencs wits (ne praceding aac suc-
cseding sampiss anc =22C s2mpis I sepraled {ros saild
presecing 2nc M S2Imoiss DY = imisrveming
segroent Of &2 ansd wnere: s2il ar-sepmenied st of
sampiss s reatel o0 anasvsis zsd then zmaiveel the
improvemen: Wnis:h nse remowving the
aforssaid sirezm 2 measursd volume ©f samois only,
transiernng sajd measured vojumes of €22k sampiz 10
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TSREETL. MIUNICIRING he inlegruy o sois voiume ¢ sam-
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anajyzing the reacied sampis.

§ The apparani of cicims 2 o° 5 wherein seic rescior
Siow sysier= inciuder mesrs 16 moinizin lne iegriy o
saic voiume ¢f sampie es it fiows jrom sais waive tc saic
razxer wilhou! gir segmeriauos. .. .

10 The epparaius of ciatr: [, 2 or 3 wherein scic porm.
coils, siidabie eiements and corsuzs in scic veive dejine ¢
plurglity of pessageways inciuding ¢ firs: passageway con-
neciabie to either said sampie fiow Sysier or said regztior
JSiow sysiem:; o secons pessageway connectable o saic reac-
tion fiow sysierrs ¢ hird pessageway conneciabie to said
sample flow syster: waerein each passagewar becomes ¢
part of its respective sysiem when connecied therets and
wherein said vaive includes mears o connest sgid firs
passageway 1o saic sampie fiow sysiern while connezting
sgid second pessageway 1o said recczion fiow sysiers; mears
o therecjier connect said firs: pesageway w said resction
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Jiow system while connecting said third passggewsy o said

sampie flow systerm wher said firs passageway coniains
said volume of sarmple oniy 10 theredy rransfer said woiume
Jrom said first passageway to said sample solvent in said
reaction flow sysiem. and to permit said sample fiow system
20 be washed out through said third passageway when said
wolume of sampie is being injected into said reaction flow
system. 4 !

11. The cpparatus of clairn ] wherein said reaction flow
System cormprises ¢ reactior. fiow consuit connected 10 said
valve, @ reagent conduit connected to said reaction flow
conduit dowrstream from szid vaive for the purpase of said
introduction of reagent to react with said volume of sample
1o form said reacted sample

12 The apparatus of claim 2 wherein scic reaczion flow
System comprises a reaction flow corduil eonnected 0 said

-.valve, o reagent conduit cornected 10 said reacsion flow
conduit dowrstream from scic vaive for the purpase of said

50

§8

&0

transfer of said reagent 1o react witk taid known volumesof .

sample to form said reacted sample.

13. The apparotus of claims 1] or 12 wherein said recc-
tion flow system includes means 10 maintain the integrity
of said volume of sample as it fiows from scid walve 10 the

65

“ soa
el
A
-
sonnesion Derween Il reccion fiow conduii arz res pen:
toncul winzul &zt

sermenizzorn
14 The zzoarasus ¢ cicam | wherein 22

e I - T

, is rescior fiow
: R o mRUnimin lne integnyy oF ssis
voiume ¢ somdie &2 1 fiowT from o=if vaive 10 saif perec.
Guzuor ¢ reapen: withouw! @ segmextenon
13 The coparsras gfcizims I, 2 or 3 wherein sais mecne
for providing ¢ corninual fiow of fuds inciudes mears 1o
provige ¢ fiow rate of C.1 10 25 mi per minute tRrough szis
reacrior. fiow systerr.
1€ The method of clairas 70'8ﬁ¢rzhacampnl='ng
analyzing 66-150 sarmpies per howr in said reacrion Jiow
syiem.
17. The mezhod of claires 7 or & wherein sxid recertion
Jiow symer has ¢ fiow rate of 0.1 0 25 ml per minuse,
1& 4 method of arciysis of @ piuraiity of fiuid sampie
comprising: ) )
¢ ingexing & series of sompies in seguence irto sampling
pasitior: )
¢ inpocucirg Ure sompies d2o ¢ sampie fiow sysiem: in
seguence
¢ separanng susxzmdive samwies from eack other in the
sampic fiow system Witk indivicual segmernzs o as,
wasn soiutios ans aiv ’
é energiang ¢ Stream: sampling waive Lo remorve g por-
tior. of each saempie onip and 1o marsfer each of said
porsions w & reactior fiow sysem in whick sampie
:q}mz: & fiowiny condnualir a1 ¢ constan: rate. 1o
thereoy form a condnualiy fiowing stream in which
each q{szx‘dporziaa:isbuzwjmm ane gnother
by saic sotvenss
e m@ngaﬁ@;&gﬁ:q’:ﬁémm:ﬁd
cpnunuaﬁy Jiowing stream with on &appropriate reo-
gent added to smid continually fiowing stream: down-
srear: from swic! valve 1o form reacted sample
f enaiyzing the reazzed sampie and
§. mainiaining the integriy of eack of szid portions as it
Slows from said zaive 10 said rrixing siep withour air
segmensation.

15. in ¢ method of rapid analysis of @ plurality of fiuid
sampies wheretx the samples are secoentially transmined
into an apparcixs 1o form ¢ flowing szream wasrein each
sampie i i segmence wilh the presesing and smcreeding
sampies by an imervezing segment of air ond wherein szic
air-segmented Stream of samples & premed for enalysis and
then anaiyzed, &Wn&mmmng
Jrom the aforesaid strearn @ measured yolume of sample
only, transferring seid measwred yohame of each sample to
¢ flowing stream of somple solvens, axixing and reacting
each ofnumeaaadvlmiqaﬁdmmplem with
an appropricie reagent added o said sample sofven: down-
srream from said trarsfer step o form reacted sample,
analyzing the reacted sarnple, and maismiaining integrity of
:cidmmrdw&m:ofznqolecifﬂawﬁ-omna
renger siep o said mixing Step withouet air segmensation,

20. A method for repid analysis of a plurality of fluid
samples, comprisirg:

¢ indexing a sevies of samples in seqmence into 1

position in @ sampie holding meays semplig

b introducing the sompless from the somple holding

mezrs into @ sample fiow condduit in sequence by
means of a smmple introducing means

¢ introducing cir end wash solution into soid sample

JSlow condiuit by means of air-inzroducing means end
wash solution-imroducing means connected 10 soid
sample flow coeduil 10 form a stream of semples in
said sampie flow conduit in whick succesive samples



t

from ome ensimer 20 iRsiviSul. 5%
n SSiLlON SRS &%
S gmeTLing & Ntrexem zamoing vaive waiss U cor-
nesies 1o s3:2 sompie Slow condull o remove £ Dor-
Lios o easn sampie oriy from szl sempit fiow son. ¢

wil 888 1 transfer e2oh o 228 poruons 1o € re2ciion
Sfiow ordui giso comnestes & saif weive in wrhict
sampie soiver: is flowing continualiv ct ¢ eorsiar’ rote
t0 inereoy form o conmrualiy fiowing stream o sam-
pie portior: inierspcees from one another by said
sampic soivens wnereir saif regctor fiow condul:
includes megns o inoroduce saic solvent therein:
¢ mixing and reacting esch of said sampie portiors ir
said reaction fiow conduil with reagents by mears of ¢
reagen: conduit joines w scic regetior fiow concut:
downsrear from saic vaive o jorm reactec sampie &2
ssic reacsiion fiow consuis
[ anzivang said resniec sampic by megns of an ensiyvze:
connestes w ssis rescusn fiow conrsui: gowrstregr
[from 3ic reagen! conguiy ‘
£ mainwmining the integriy ¢ esck of sais poruons as i
Siows from scic vaive 1o sgif mixing siep witnou! air
segmenisLon ‘
wheretr i veive incivdes firs. secons and thirs pas-
Ssgeways corneciabie 10 S5is sampie and rezztior, fiow
concuir in Such ¢ manner tha! & passageway becorne
¢ par: ¢ ¢ conduir wner connecied thereic; whereir
ssic nep o sampie remowc! and transfer comprise:
connesting saic firs: passagewsy 10 saic sampie fiow
concui: while connecting said second passageway 1o -3
soic reaction flow conduiz therecfier cornecting scic
Jirs pesmageway. o scid resgior. . fiow. consuic wilie.
connecring said third passageway o said sampie fiow
corguir wher sgid firz pessagewdy comains saic por-
tion ¢f sarmple only w transfer said portior from saic 15
Jirst passageway o said sampie solvent in saic reaction
fiow eonduit, and o wash out said sampie fiow con-
duit through said third pessageway while said portion
of sampie is being injected int said sampie solvent ir
seid rezcdorn flow conduil
21. In ¢ methad of analysis of ¢ plurality of fiuid sam-
ples wherein the sampies are seguentialiy transminted with
air into ¢ sampie flow conduit in e epparatus w form ¢
Sflowing stream irn said conduit wherein each sampie is in
sequence with preceding ond succeeding samples by an 45
intervening segment of cir, and wherein each of said sam-
ples is treated for analysis by adding oppropriate reagent
thereto from @ reogent condult connected to said apparanus
o mix with said samples. wherein each of the samples &
reacted with said reagent in g reccrion cotl connected to 50
said apparatus to form reacted sample, and wherein said
apparatus includes an analyzer so that said method in-
ciudes the step of analyzing the reacted sarmple, the im-
provement which comprises removing from the sample fiow
conduit @ measured volume of each sampie only and trors- 55
Jerring said mezasured wolume 1o g stream of sample soivent
flowing at a conswan! rase in ¢ reaction flow conduit 10
thereby form a continually flowing stream in which each of
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I3i mestures YOWUMS IS INIETIONCES frorm one anolne- o
L3I 22O SLiVEnL WAEFQS LR PEMODVE, SRS trome), :

" : rorsres sien:
2rfoFmes Oy EREITINNE 2 Sirearm samoiing vaiwe cone
mesies 10 s6i reasion fioe CORSUL ens i sampie fiow
fonsuiL whereir S3i8 resgen: CORRLUL 15 connesiecs o sais
recsuor jlow corsuyl cownsream Srom ssic waive so thar

are

s&ic’ metno ¢ GRAIVES IRSiuAE the Step of edding sai

reagen: o eacr ¢ said measured woiume downstream

from said vaive w mix with id megsured woiurne,

whereir. said reaction coil is connected o said reaction fiow

condui: downstream from said rezgent conduir so tha said
rmethod of araiysis inciudes the step of reacting szid reo-
gent with each of said measured volumes downstream from
said reagen! conduil 1o form said reacied sampie, wherein
said arciyzer &s connectes w said reactior fiow congust
downstream from said remsiiomn Coil S0 tha! wid method of
QREIVSS INCIUASS ine SEp ! GRAIFTIINS SQAUS reacted sampie
gcownstream from SQiL rescnior. ol whersin sgic method
of anaiysis inciudes tne STED o Mainining the imtegriry of
eact of saic mecsured voiumes & i fiows from sgic »ive
10 SQif mixing Siep withomil gir segrnemiaiorn:

whereir. s2ic vaive inctudes jirst, seconc and thire pas-
sageways conneciabie 10 said sample and reacnion fiow
conduizs ir such a manner thal @ pessagewdy becomes
¢ par: of ¢ conduir when connected thereir; whereirn
the sampie removal end warsfer step: comptise eon-
necting scic firs: pasxagewsy to said sampie fiow con-
cuir while connectireg saic secord passagewsy w0 said
reactior. fiow condzd therecfier connecting said fire
pessageway 1o said reoszior fiow condui: while con-
necuing saic RIS pessagewsy o said sampie fiow
condull wher said. SIS PESSOREWEP-CORIGIRS SOIE IAeGa
suresd woiume of sarrzpie oviy 1o Tarsfer said megsured
wiume from sgid firs pasogeway 1 sgid samoie
solvent in scid reacrion. fiow condarit, and w0 wash out
said sampie fiow comduit through said third passage
way while said me=smred voiume & being injeczed into
said reactior fiow condu

2. A method afm.&ﬁ:ofapmibyofﬂuﬁz&gpls

comprising :

¢ indexing a senes of swmpies in sequence into sampling

positior; S
. b. introducing the sarmpies o a sampie flow spstem in

seguence o

¢ separsting successive somzpies from each other in the
sample fiow system with indivicual segments of air,
wosh solution and airy . g

d. energizing ¢ stream sampling velve 10 remaove & por
tior: of each sample only and 0 trunsfer each of said
portions to @ reaction: fiow systemn in which sample
solvent is flowing cormizxzlly at @ consiant rate, and o
wash out said sample flow system through said walve
while each-of said portions i3 being transferred into
said reaction flow systenc

e. mixing and reacting eack sample with en appropriate
reagent; and )

f. analyzing the reaczed somple.
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I, Kennet: R. Mason, herebdbr certiiv that, the zztached Comzi
Memorandur Orinion, was served upon the ‘cllowing marzies vi
1

class mail, ané air meil where necessary, On Novembder 2C,

nneth R. Mason, Secretary. ?fii\\
U. International Trade Commission
701 E. Street, N.W.
Washington, D.C. 20436

For: BIFOK AR, PERSTORP AB, PERNOVO, PRESTORP NEW BUSINESS DEVELCPMENT AB,

PZRNOVO, PRESTORP NEW BUSINESS DEVELOPMENT INC., TECATOR A3,

TECATOR INV.:

Williar Poms, Esg.

Poms, Smith, Lande and Rose
Suite 1000

1888 Century Park East

Los Angeles, California 90067

M. BHoward Silverstein, Esq.
Office of the General Counsel
U.S. Department of Agriculture
Washington, D.C. 20250



GOVERNMENT AGEINCIZS:

Mr. Charles §. Stark

Antitrust Div./U.S. Dept of Justice
Room 7115, Main Justice

Pennsylvania Avenue & Tenth Street, N.W.
Washington, D.C. 20330

Edward 7. qunn,‘Jf., Esg.
Asst Dir for Intl Antitrust
federal Trade Commission
Room 502-4, Logan Building
Washington, 2.C. 20580

Darrel J. Grinstead, Zsq.

Dept of Health and Human Svcs.
Room 5362, North Building

330 Independence Avenue, S.W.
Wasnington, D.C. 20201

Richard Abbey, Esq.

Chief Counsel

U.S. Customs Service - ‘
1301 Constitution Avenue, N.W,
Washington, D.C. 20229



UNITED STATES INTERNATIONAL TRADE COMMISSION
wasnington, D.C. 20436

In the Matter of
Iavestigation No. 337-TA-151
CERTAIN APPARATUS FOR FLOW INJECTION
ANALYSIS AND COMPONENTS THEREOF

COMMISSION ACTION AND ORDER

Procedural History
On June 16, 1983, tne Commission instituted the above-captioned
investigation on its own motion. 48 F.R. 28560 (June 22, 1983). The notice
of investigation defined its scope as the determinhation of whether there is a
violation of section 337 of the Tariff Act of 1930 (19 U.S.C. & 1337) in the
importation of certain apparatus for flow injection analysis and components
thereof, or in their sale, by reason of alleged:
(1) Direct infringement of claims 1-6 of U.S. Letters Patent
4,013,413 (the '4l3 patent);
(2) Contriputory infringement of claims 1-8 of U.S. Letters Patent
4,013,413; and
(3) Ind;ced infringement of claims 1-8 of U.S. Letters Patent
4,013,413,
the effect or tendency of which is to destroy or substantially injure an
industry, efficiently and economically operated, in the United States. The

following firms were named respondents in the notice of investigation:



A

(1) Perstorp AB, Perstorp, Swedem.

(2) Pernovo, Perstorp New susiness Development AB, Perstorp, Sweden.

(3) Bifok AB, Sollentuna, Sweden.

(4) Tecator AR, Hoganas, Sweden.

(5) Perhovo, Perstofp New Business Development, Inc.; Sherman Caks, .
calif. | ‘ o

(6) Tecator, Inc., Herndom, Va.

On april 2, 1984, the p;esidihé officer filéd én‘ini:ial determination
(ID) finding a violation of section 337. On May 2, 1984, the Commission
suspended this investigation pending outcome of a reexaminmation pgqceeding
before tne Patent and Trademark Offic§ (PTO) involving the '413 patent. 49
F.R. 20763 (May 16, 1984). That proceeding was completed on.August Zé, 1984,

" with the issuance by the PTO of a reexamination certificate (No..Bl
4,013,413), amending all the original claims of the '413 patent and adding new.
claims.

A review of the reexamination certificate suggested that.this -
investigation should be terminated as having abated, since all origimal claims
of the '413 patent had been amended. Accordingly, the Commission ordered:

(L that the Commifsion investigative attorney show cause why the
investiga;ion should not be terminated as abated as.a resulﬁ'of the amendment
of all original claims of the '413 patent in the reexamination certificate and
(2) that the deadline for the Commission's determination regarding whether to
review the pre;iding officer's ID of April 2, 1984, yas‘exten§ed until

November 2, 1984.



Aczion
Having considered the submissions received as a result of the order to
snow cause and the record as a whole, including the PTO reexamination
certificate, the Commission has determined (1) to terminate this investigation
as naving abated as a result of the amendment of all the original claims of
tne '4l3 patent by the reexamination certificate and (2) to vacate the
presicding officer's ID.
Order
Accordingly,’i: 1s hereby ORDERED THAT-~
1. Investigation No. 337~TA~151 is terminated as having abated as
a result of the amendment of all original claims of U.S.
letters Patent 4,013,413 in reexamination certificate Bl

4,013,413,

2. Tne ID filed by the presiding officer on April 2, 1984, in Inv.
No. 337-TA-151 is vacated.

3. The Secretary shall serve copies of this Commissiom Action and
Order upon each party of record to this investigation and
publish notice thereof in the Federal Register.

By order of the Commission.

enneth R. Mason
Secretary

Issued: November 5, 1984






- o e . - - ———-— - -
- - . -~ . e N N - - -t
e [ NP N e e -t = e

T el - T T -

- ete  WN el it e et

~ERTmTeTALTT —— e o -

CERTITICATZ © Sy el

-

[ ]

the zttached 2TICZ OF T
n
-\

» ~ennech X. Mason, herebdy certifv that “URTION
OF IXNVZISTICATION, was served upon Patricia Ray, Zs¢., znc upon the
following parties via first class mail, and air mail wihere necessarv,
on November 5, 1984,
/l
4
s KA /C ry W,«
Ké@ne . L. llason, Secre;a— L7 g(gf

C.p. International Trace
70l & >Pree;, RO
Washingron, _..C. 20i3¢

lommisgsicT

For: BIFOK AB, PERSTORP AB, PERNOVO, PRESTORP NEW BUSINESS DEVELOPMENT AB,

PERNOVO, PRESTORP NEW BUSINESS DEVELOPMENT INC., TECATOR AB,

TECATOR INV.:

William Poms, Esq.

Poms, Smith, Lande and Rose
Suite 1000

1888 Century Park East

Los Angeles, Califormia 90067

H. Howard Silverstein, Esq.
Office of the General Counsel
U.S. Department of Agriculture
Washington, D.C. 20250



GOVERNMENT AGENCIES:

Mr., Charles S. Stark ‘
Antitrust Div./U.S. Dept of Justice
Room 7115, Main Justice

Pennsylvania Avenue & Tenth Street, N.W.

Washington, D.C, 203530

Edward T. Glynn, Jr., Esq.

- Asst Dir for Intl titrust
Federal Trade Commission
Room 502-4, logan Building
washington, D.C. 20580

Darrel J. Grinstead, Esq.

Depr of Health and Human Sves.
Room 3362, Nerth Building

330 Independence Avenue, S.W.
Washington, D.C. 20201

Richard Abbey, Esg.
- Chief Counsel
U.S. Customs “Service
1301 Constitution Avenue, N.W.
Washington, D.C. 20229






