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) 
CERTAIK DRILL POIKT SCREWS FOR ) 
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I n t r o d u c t i o n  

T h e  V n i t e d  S t a t e s  I n t e r n a t i o n a l  T r a d e  C o m i s s i o n  h a s  concIuc!ed i t s  

i n v e s t i g a t i o n  u n d e r  s e c t i o n  337 of  t h e  T a r i f f  Act o f  15139 (19 T . S . C .  5 1337), 

o f  a l l e g e d  u n f a i r  methods  of c o m p e t i t i o n  and u n f a i r  e c t s  i n  t h e  u n a u t h o r i z e d  

i m p o r t a t i o n  o f  c e r t a i n  d r i l l  p o i n t  screws f o r  d r y w a l l  c o n s t r u c t i o n  i v t c .  t h e  

U n i t e d  S t a t e s ,  o r  i n  t h e i r  s a l e  by t h e  o m e r ,  i m p o r t e r ,  c o n s i g n e e ,  o r  age17t of  

e i t h e r ,  t h e  a l l e g e d  e f f ec t  or t e n d e n c y  o f  which i s  t o  d e P t r o y  o r  ~ u b s t ~ v t i e l l y  

: .- 

i n j u r e  an i n d u s t r y ,  e f f i c i e n t l y  an?  e c o n o m i c a l l y  o p e r a r e d ,  i n  t he  V r i t e d  

S ~ a t e s .  The Commiss ion ' s  i n v e s t i g a t i o n  copce rved  a l l e g e t i o n s  t h a t  d r i l l  p o i r t  

screws f o r  d r y v a l l  c o n s t r u c t i o n  impor t ed  o r  s o l d  by r e s p o n d e n t s  Kabushi  P a i s h a  

Yamashina S e i k o s h o ,  Kyoto-Shi ,  Hyoto-Fu, Japan;  J. Roher t  A g e n c i e s ,  L t d . ,  

Vancouver ,  B r i t i s h  Columbia ,  Canada;  and Yam-Fas ,  I r c . ,  Sou th  S 2 n  F r a r c i s c o ,  

C a l i f o r n i a ,  a r e  c o v e r e d  by c l a i m s  1-6 o f  U . S .  L e t t e r s  P z t e n t  3,L63,045 

( h e r e i n a f t e r  t h e  '045 p a t e n t ) .  The '045 p a t e n t  i s  owned by c o m p l a i n a n t  

I l l i n o i s  Tool Work, I n c .  (1%') o f  Ch icago ,  I l l i n o i s .  

T h i s  A c t i o n  and  Orde r  p r o v i d e s  f o r  t h e  f i n a l  d i c p o s i t i o p  o f  i n v e c t i g a t i o n  

KO. 337-TA-116 by t h e  Commission. I t  i s  based  upon t h e  CommisFion's unPnimous 



d e t e r m i n a t i o n ,  made i n  p u b l i c  s eoP ion  a t  t h e  Commission m e e t i n g  o f  F e b r u a r y  

1 7 ,  1983, t h a t  there  i s  no v i o l a t i o n  of  s e c t i o n  337. 

A c t i o n  

Having rev iewed t h e  r e c o r d  compi l ed  and  i n f o r m a t i o n  deve l  oped i n  t h i p  

i r v e s t i g a t i o n ,  i n c l u d i n g  (1) t h e  s u b m i s s i o n s  f i l e d  by the  p a r t i e s ,  ( 2 )  t h e  

t r a n s c r i p t  of t h e  e v i d e n t i a r y  h e a r i n g  b e f o r e  t h e  a d m i n i s t r a t i v e  lab7 j u d g e  

-1 I 

(ALJ) and  t h e  e x h i b i t s  which  were a c c e p t e d  i n t o  e v i d e n c e ,  ( 3 )  t h e  ALJ ' s  

recommended d e t e r m i n a t i o n ,  and ( 4 )  t h e  a r g u m e n t s  and p r e s e n t a t i o n s  made a t  t h e  

Commiss ion ' s  p u b l i c  h e a r i n g  on Janua ry  18, 1983,  t h e  Commission, on F e b r u e r y  

1 7 ,  1983, unan imous ly  d e t e r m i n e d  t h a t ,  w i t h  r e s p e c t  t o  t h e  r e s p o n d e n t s  i n  

i n v e s t i g a t i o n  No. 337-TA-116, t h e r e  is no v i o l a t i o n  o f  s e c t i o n  337 of t h e  

T a r i f f  Act of 1930 i n  t he  i m p o r t a t i o n  i n t o  and s a l e  i n  t h e  ZVi ted  S t a t e F  of 

c e r t a i n  d r i l l  p o i n t  screws. e 

. -- 

Order  -?.I 

A c c o r d i n g l y ,  i t  i s  h e r e b y  ORDERED THAT-- 

1.  

2. 

3 .  

I n v e s t i g a t i o n  KO. 337-TA-116 i s  t e r m i n a t e d  2s  t o  a 3 1  i s sues  and 
a l l  r e s p o n d e n t s ;  

The S e c r e t a r y  s h a l l  serve c o p i e s  of t h i s  A c t i o n  end Orde r  2nd 
t h e  Cornmission o p i n i o n s  i n  s u p p o r t  t h e r e o f  upon each  p a r t y  o f  
r e c o r d  t o  t h i s  i n v e s t i g a t i o n  and upon t h e  V . S .  P e p a r t m e n t  of 
H e a l t h  and Human S e r v i c e s ,  t h e  U.S .  DepartIlrent o f  J u F t i c e ,  the 
F e d e r a )  T r a d e  Cocmiss ion ,  and t h e  1'.S. Customs S e r v i c e ;  an? 

The S e c r e t a r y  p u b l i s h  n o t i c e  o f  t h i s  A c t i o n  s n d  C r d e r  i n  t h e  
F e d e r a l  R e g i s t e r .  

S e c r e t a r y  

I s s u e d :  !(arch 3 ,  1983 
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COMMISSION OPINION 

1/ Procedural Background - 
Illinois Tool Works, Inc . , Chicago, Illinois, (hereinafter ITW) filed a 

complaint with the Commission on January 20, 1982, alleging violations of 

section 337 of the Tariff Act of 1930 and seeking both a permanent exclusion 

order and a cease and desist order. 2' The Commission instituted an 

investigation on February 18, 1982, to determine whether there is a violation 

of subsection (a) of section 337 in the unauthorized importation of certain 

drill point screws for drywall construction into the United States, or in 

their sale, by reason of alleged direct infringement by said screws of claims 

1-6 of U.S. Letters Patent 3,463,045 (hereinafter the '045 patent), the effect 

or tendency of which is to destroy or substantially injure an efficiently and 

economically operated domestic industry. 

published in the Federal Register on March 3, 1982. 3' 
named in this investigation were Gyplok and Kabushi Kaisha Yamashina 

A notice of investigation was 

The respondents 

- 1/ The following abbreviations are used in this opinion: 
Administrative Law Judge; IA = Commission investigative attorney; RD = 
AU's recommended determination; CX = complainant's exhibit; RX = 
respondents' exhibit; RPX = respondents' physical exhibits; CPX = 
complainaint's physical exhibits; ET = transcript of evidentiary hearing 
before AU; HT = transcript of hearing before the Commission held on 
January 18, 1983; FF = AU's finding of fact; CL = ALJ's conclusion of 
law; CB = complainant's Pre-Hearing Brief to the Commission; RB = 
respondents' Brief on Violation. 
In its prehearing brief on remedy, bonding and the public interest, 
complainant requested the issuance of both a permanent exclusion order 
and a cease and desist order. 
the interim period prior to the issuance of the exclusion order. 
complainant withdrew this request at the Commission hearing. HT 152. 
45 F.R. 9113-14 (March, 1982). 

ALJ = 

- 21 
The cease and desist order was sought for 

The 

- 3/ 
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Seikosho. On June 25, 1982, upon the recommendation of the ALJ, the 

Commission amended its notice of investigation to correct the name of 

respondent Gyplok to “Kabushi Kaisha Yamashina Seikosho d/b/a/Gyplok” and to 

add J. Robert Agencies, Ltd. and Yama-Fas, Inc. as respondents in the 

4/ investigation. - 
The evidentiary hearing before the AU commenced on September 21, 1982. 

Appearances were made by complainant ITW, respondents Kabushi Kaisha Yamashina 

Seikosho (hereinafter Yamashina) , J. Robert Agencies, Ltd., and Yama-Fas, 

Inc., and the IA. On November 29, 1982, the ALJ issued an RD in which he 

found no violation of section 337. 

The Commission held a hearing on the RD and on remedy, the public 

interest, and bonding on January 18, 1983. Appearances were made by 

complainant ITW, respondents Yamashina, J. Robert Agencies, Ltd., and 

Yama-Fas, Inc., and the IA. On February 17, 1983, the Commission unanimously 

determined that there is no violation of section 337 based on a finding of no 

infringement of the patent in issue and a finding of no injury. 5’ In this 

negative determination, we discuss all issues of violation. Having found no 

violation, we do not reach the issues of remedy, the public interest, and 

bonding . 

- 41 - 51 
47 F.R. 28479 (June, 1982). 
Commissioner Stern reaches all the issues of violation in conformity 
with the language in Coleco Industries, Inc. V. U.S. International Trade 
Commission, 573 F.2d 1247 (CCPA 1978). 
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The Product 

The subject of this investigation is a forged drill point screw which is 

utilized as a fastener in several applications, including drywall 

construction, the automotive industry, and the appliance industry. Those 

screws manufactured by complainant ITW and its licensees are marketed under 

several trade names, according to the nature of their use. Those screws used 

in drywall construction are commonly known as "S-12" screws, while those 

screws employed in other industrial applications are generally known as "TEKS" 

fasteners. The screws imported and sold by respondents are known as "Jet 

Drive," or "JD" screws, and are used for drywall construction. 

The '045 Patent 

The patent in issue, the '045 patent, 6' was issued on August 26, 1969, 

to the named inventor Arthur W. Prescott. 

June 24, 1966. The '045 patent discloses a drilling screw having a forged 

The patent was assigned to ITW on 

drilling tip with features that are intended to provide a screw that has a 

relatively strong and rugged entering end, or drilling tip portion, and 

relieved, well-supported and highly efficient cutting or drilling edges. 

Violation 

I. Patent validity 
71 We concur with the ALJ and find that the '045 patent is valid. - 

Further, we note that respondents have conceded the issue of validity in these 
8/ proceedings. - 

61 
71 
'8/ 

The patent is set forth in 
CL  2, RD at 150; FF 12-64, 
RB at 1; HT 133-134. 

- 
- 

its entirety as Attachment A. 
RD at 7-64; RD 71-91. 
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I. Infringement 

Complainant has alleged that the drill point screws imported by 

respondents are infringing claims 1-6 of the '045 patent, either literally or 

under the doctrine of equivalents. 

claims of the '045 patent must read on the structure of the Yamashina 

To prove literal infringement, one or more 

screw. 9' Complainant only briefed and argued infringement of claim 1, the 

sole independent claim involved. - 10 / 

Respondents' defense with regard to infringement focuses on three 

elements of claim 1. Respondents argue that the Yamashina screws do not 

infringe the '045 patent because (1) they do not have surfaces corresponding 

to the '045 patent flute surfaces which traverse a second plane; (2) they do 

not have a web structure which corresponds to the web provided for in the '045 

patent; and ( 3 )  they do not have end surfaces corresponding to the end 

surfaces provided for in the '045 patent which have a convex configuration and 

varying radii of curvature greater than the radius of the body of the 

screw. - 11/ 

The ALJ found that there is no literal infringement of the '045 patent by 

the Yamashina screws. We find, as did the AU, that the Yamashina flute 

surfaces do not traverse a second plane containing the longitudinal axis of 

the screw. Our conclusion is based on the reasoning of the ALJ, our own 

- -  See Tate Engineering Co. Inc. V. United States, 477 F. 2d 1336 (Ct. 91 

lo/ See Attachment A. 
11/ 

C1. 1973); Autogiro Co. of America v. United States, 384 F.2d 391 (Ct. 
C1. 1967); 4 Chisum, Patents, § 18.04[4]. 

RD at 92; Rx-3 at 21-22. 
- - 
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observation of the physical and photographic evidence, - and the testimony 
of both complainant's and respondents' expert witnesses. - - 131 14/ 

The question of whether the flute surfaces of the Yamashina screw 

traverse a second plane containing the longitudinal axis of the screw and the 

question of whether it has a web within the meaning of claim 1 of the '045 

patent are related. 

requires that the flute surfaces traverse the second plane of the 

screw. - 15' With this testimony, and in light of the determination that the 

Yamashina flute surfaces do not cross the second plane, it is apparent that 

the web as contemplated under the '045 patent does not exist in the Yamashina 

screw. The nonexistence of this web in the Yamashina screw can also be 

demonstrated independently by the weight of the evidence. 

Complainant's expert testified that the presence of a web 

Claim 1 of the '045 patent teaches: 

a narrow web between said flute surfaces at said free terminal end 
and presenting a narrow tip edge for initial engagement with a 
workpiece during drilling operation, said cutting edges including 
portions disposed substantially in a common plane and traversing 
said web portion and defining opposite side corners of said tip edge. 

- 121 RPX 3-7; CPX 1-5; CX 12, 14-18, 80, 103; RX 174; RPX 9, 11; CPX 17-18, 
and RX 3 (Figs. 1-12). 
Respondents' expert witness is President and Director of Almay Research 
and Testing Corporation, Los Angeles, California, and a professional 
engineer with over 37 years of experience in the field of mechanical 
fasteners. 
Complainant's expert witness was the Plant Manager of complainant's 
Screw Division, and has 24 years of experience in the screw industry. 
He also participated in the early development and testing of 
complainant's screw. 

- 131 

- 141 

- 15/ ET 244. 
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The patent specification indicates that an important object of the 

invention is to provide a novel drilling screw which has a relatively strong 

and rugged entering end, or drilling tip portion, as follows: 

This narrow web or tip portion . . provides the screw with a 
strong well-supported yet relatively thin or sharp point for 
facilitatin entry into a workpiece during a drilling 
operation. - H7 / 

For the claims of the '045 patent to read on the allegedly infringing 

Yamashina screw, the tip portion of the Yamashina screw must facilitate entry 

into the workpiece during drilling. However, the information indicates that 

the Yamashina screw has been designed as a relatively pointed screw that 

initiates entry by punch pointing. - 18' 

web which is part of the design and is forged within the die cavities of the 

In contrast to the patented screw 

patented screw, the web-like material on the Yamashina screw is metal (called 

flashing) that has flowed outside the designed portion of the screw during 

19 I forging and does not function as the web in the patented screw does. - 
The third element of claim 1 in issue is whether the Yamashina screw is 

"relieved behind said cutting edge with said end surfaces having a convex 

configuration and varying radii of curvature greater than the radius of said 

- 16/ Patent claims are to be construed in light of the specification. 
States V. Adams, 383 U.S. 48, 49 (1966). 

This is similar to what was contemplated under the German Lenne 
self-drilling screw, RX-51, cited by Kiyoshi Morita, Director of 
Research and Development for Yamashina, RX-1 at 2. 
Brenner, ET 18-19; Friedland, ET 275, 280-281; RD at 97-98, 114-115. 

United 

17/ CX 1, Cola 3, 34-39. - - 181 

- 191 
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- body." [Emphasis supplied.] The Yamashina screw has end surfaces with a 

convex configuration, but does not possess varying radii of curvature greater 

than the radius of the body. While the portions of the Yamashina screw 

corresponding to the end surfaces of claim 1 have a convex configuration and 

varying radii of curvature, the evidence as a whole is insufficient to show 

varying radii of curvature "greater than the radius of the body." - 20/ 

In addition to the allegations of literal infringement, complainant 

argues that respondents' screw infringes the '045 patent under the doctrine of 

equivalents. However, we find that the doctrine of equivalents does not apply 

in this investigation. 

thus the '045 patent is not entitled to a broad range of equivalents. - 
The drill screw art appears to be a crowded art and 

21/ * 
showing of equivalence requires information showing that the Yamashina screw 

employs substantially the same means to achieve substantially the same result 

in substantially the same way as the patented screw. - 22 I 

While the Yamashina screw achieves the same result as the patented screw, 

it does not utilize substantially the same means to achieve that result in 

substantially the same way. More specifically, the Yamashina screw flashing 

does not function in substantially the same way as the web of the patented 

screw; entry to the working surface is effected with the Yamashina screw by a 

- -  See CX 18 and RX 174, which are enlarged photographs of sections of the 201 
ITW screw and of the Yamashina screw, respectively, taken perpendicular 
to their cutting edges and longitudinal axes. 

211 Tate, supra at 1340. - 221 Graver Tank Mfg. Co. V. Linde Co., 339 U.S. 605, 609 (1968). 
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punching technique in contrast to the cutting or peeling action of the 

patented web. Furthermore, as set forth in the RD, 23’ the offset 

half-cones of the Yamashina screw are not equivalent to the means for relief 

provided by the patented screw. 

to the patented screw. 

Thus, the Yamashina screw is not equivalent 

111. Importation and sale. 

We conclude that respondents have engaged in the importation and sale of 

the screws subject to this investigation in the United States and adopt the 

findings and conclusions of the AU in the RD with regard to the questions of 

importation and sale. - 241 

they are engaged in the importation and sale of the subject screws. - 25 / 
Furthermore, respondents have stipulated that 

IV. Industry 

A. Definition. 

An issue in this investigation is whether the domestic industry should be 

defined as those facilities producing the patented screws for all purposes or 

for drywall construction only. - 26/ We find it appropriate in this 

investigation to limit the scope of the domestic industry to those domestic 

231 RD at 116. 
241 RD at 121, FF 122-128. 
=/ - 
- 

Prehearing conference transcript 26-27, 48 (September 20, 1982) . 
- 261 RD 122-130. 



facilities producing the patented drill point screws for drywall 

construction. - 271 - "' Therefore, the domestic industry consists of those 

- 27/ Our definition of domestic industry is consistent with that advocated by 
complainant. 
Commission on January 20, 1982. 
Commissioner Stern finds that the domestic industry in this 
investigation consists of the domestic operations of the complainant and 
its licensees dedicated to the exploitation of the patent in issue. The 
majority in reaching its definition of industry has relied heavily on 
the decision of the Commission's majority in Headboxes. I find the 
following statement from my views in Headboxes to be equally applicable 
to this investigation: 

- See Complaint of Illinois Tool Works Inc. filed with the 

- 28/ 

The novel definition adopted by the majority in this case focuses on 
the imported article and then, through a like product analysis, 
limits the definition of the industry to a portion of the 
exploitation of the patents in issue. 
already artificial and rarefied definition of the term "industry"-- 
which was adopted to make a patent-based jurisdiction viable under 
section 337 -- and extends it beyond any reasonable interpretation. 

This takes what was an 

Certain Headboxes and Papermaking Machine Forming Sections for the 
Continuous Production of Paper, and Components Thereof, Dissenting 
Opinion of Commissioner Paula Stern, Investigation No. 337-TA-82 (1981) 
at 10. In fact, the majority's action in Headboxes led to a definition 
of industry which consisted of all the exploitation of the two patents 
in issue in tandem. Here we have one patent which is being used to 
produce one product for different applications. So this is the first 
time that the Commission has moved to an industry definition narrower 
than the exploitation of the patent when there has been only one patent 
involved . 

In Certain Methods for Extruding Plastic Tubing, Investigation No. 
337-TA-110 (1982) the Commission followed my line of reasoning in 
Headboxes and returned to the Commission's traditional exploitation of 
the patent analysis. 
close to the one we face in this investigation. 
licensee were producing under the patents for what were predominantly 
separate markets--industrial and consumer. 
the industrial market. The Commission found the domestic industry 
consisted of the exploitation of the patent rights in issue and did not 
limit its definition to only production for the industrial market. It 
seems to me that better policy would dictate following the Plastic 
Tubing analysis rather than departing from it as the majority has done 
in this investigation. 

to reinforce its position saying that the realities of the marketplace 
(Continued) 

In fact, the situation in Plastic Tubing was very 
The complainant and its 

The subject imports were for 

The majority in this investigation has cited another investigation 
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facilities of complainant's Buildex and Shakeproof Divisions 29' devoted to 

the production of S-12 screws for drywall construction, and those portions of 

the facilities of ITW's licensees---Elco, National Lock, Parker-Kalon, 

Central, and Continental Screw (Midland)---devoted to the production, pursuant 

to the '045 patent, of forged self-drilling screws for drywall construction. 

The facilities of complainant are segregated according to the intended 

use of the screws, i.e., for drywall construction or for other industrial 

applications. The Buildex Division of complainant ITW is responsible for the 

marketing and the manufacturing of all but 5-6 percent of ITW's production of 

the subject drill point screws, - 301 the patented screws used in drywall 

- 28/ (Continued) 
justify its perspective. Certain Apparatus for the Continuous Production 
of Co er Rod, Investigation No. 337-TA-52 (1979). However, in Copper 
*ities - of the marketplace" principle was enunciated to define 
an industry broader, not narrower, than that which would have been 
reached by simple application of the exploitation of the patent principle. 

narrower than the exploitation of the patent, it is not possible to 
sustain such a definition in this investigation because of the data 
available. 
us only in the form of royalties paid to the complainant by its 
licensees. 
non-drywall uses. The complainant and the five licensees producing for 
drywall uses also produce for other uses, and there are no restrictions 
on the licensees limiting production to one use or the other. 
the division of the complainant producing primarily non-drywall screws 
also produces 5-6% of complainant's drywall screws. 

intended for non-drywall applications. 

plant. RD at 128, FF 162. 

Even if there is a compelling legal argument to look for an industry 

A large portion of the information on this industry is before 

These royalties are not broken down between drywall and 

Moreover, 

- 29/ The Shakeproof Division also produces and markets the patented screws 

- 30/ The Shakeproof Division manufactures this minimal amount at its Elgin 
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construction. 

drill point screws for drywall construction. - 
Yamashina produces for exportation to the United States only 

31/ 

The record indicates that it is difficult for drywall screw manufacturers 

to divert facilities to the production of screws for use in the automobile or 

appliance industries. - 32' For example, a substantial amount of time, 

effort, and investment directed to the retraining of personnel and conversion 

of machinery would be required in order to convert the Buildex facility to the 

manufacture of non-drywall screws. - 33 / 

The issue of defining the domestic industry more narrowly than the full 

scope of the subject patent was first raised in Certain Headboxes and 

Papermaking Machine Forming Sections for the Continuous Production of Paper 

and Components Thereof. - 34' We find Headboxes to be persuasive precedent for 

limiting the scope of the domestic industry to the facilities producing one of 

the two types of products covered by the '045 patent. In Headboxes, two 

patents were involved. One patent covered the apparatus used in the 

manufacture of single-ply paper. The second patent used some of the inventive 

concepts of the first patent in the production of multi-ply paper. 

the inventive concepts of both patents were necessary to produce the multi-ply 

Some of 

headboxes. The only allegedly infringing product being imported into the 

United States was the multi-ply headbox. In deciding that the domestic 

- 311 FF 274. Yamashina's international marketing director testified that 
Yamashina had considered producing screws to compete with the TEKS screw 
but decided it was too difficult to enter the U.S. automobile and 
chassis market. Kamematsu, CX. 47, 30. 
RD at 125; FF 163-166. 
RD at 126; FF 164. 
Inv. No. 337-TA-82, USITC Pub. No. 1138 (April, 1981). 

- 32/ 
7 33/ - 34/ 
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industry consisted of only those facilities producing multi-ply headboxes, the 

Commission stated: 

Even though single-ply headboxes are produced in accordance with one 
of the patents in issue, our focus under section 337 in patent cases 
is on injury caused by infringing imports to the domestic industry 
producing articles, covered by the patent, which compete with the 
subject imports. 
facilities devoted to the production of all headboxes made in 
accordance with the '269 and '593 patents. To do so would not focus 
on the actual point at which the infringing imports have an adverse 
impact. Rather, we must identify specifically that portion of 
complainant's facilities which produces articles under the patents 
in suit and which is adversely affecte-d by the infringing imported 
articles--namely, in this case, the complainant's production 
facilities for multi-ply headboxes. Upon that segment only should 
we assess the economic impact which the unauthorized importations 
and sales have on the legal monopoly of the patent holder. 

Thus, we cannot look just at the domestic 

(Headboxes at 29). - 35/ 

Respondents have argued that Certain Methods for Extruding Plastic 

Tubing - 36' is a more recent precedent which conflicts with the Headboxes 

methodology of defining the scope of the domestic industry. 

Plastic Tubing, the two domestic producers, Dow and Minigrip, produced for 

We disagree. In 

different markets, i.e., the consumer and industrial markets, respectively. 

There the Commisson found it appropriate to include both in defining the scope 

of the domestic industry and to assess the impact of imports accordingly. 

Commission noted that Dow sold predominantly, but not exclusively, to the 

The 

consumer market and that DOW'S licensing agreement with complainant Minigrip 

did not preclude Dow from selling in the industrial market. - 37/ The ALJ in 

35/  See also Certain Apparatus for the Continuous Production of Copper Rod, 
Inv. No. 337-TA-52, Pub. No. 1017 (1979), where the Commission indicated 
that it examines the "realities of the marketplace" in determining the 
scope of the domestic industry. 
Inv. No. 337-TA-110, USITC Pub. 1287 (1982). 
Plastic Tubing at 10. 

- -- 

- 36/ - 37/ 
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that investigation concluded that there was an overlap between those markets, 

citing the licensing agreement and DOW'S sale of bags purchased from Minigrip 

to "consuloer food packers or processors" and the "spill-over market." In 

Plastic Tubing, a broad definition of industry to include facilities producing 

plastic bags for both the consumer and industrial markets was warranted 

because of competition, both actual and potential, between Dow and imports in 

the industrial market. This was not the situation in Headboxes where the 

product being imported, only multi-ply headboxes, was not competing with both 

products manufactured domestically under the patents in issue. Thus, the 

focus of Headboxes, Plastic Tubing, and the instant investigation is "on the 

actual point at which infringing imports have an adverse impact. st 38/ - 
B. Efficient and economic operation 

We find that the domestic industry in this investigation is efficiently 

and economically operated. 

complainant's licensees, there is ample evidence on the record that 
39 I complainant itself is efficiently and economically operated. - 

Although the record is limited with regard to 

The information on the record indicates that ITW's plants are equipped 

with modern equipment; and that ITW has made major investments in research and 

development of its Buildex Division products since the mid-1960's. - 40 / 

Further, the existence of a successful quality control program is demonstrated 

38/ Headboxes, supra at 29. 
- 39/ 
- 

The complainant represents nearly one-third of the domestic industry. 
Rx 2 at 14. 
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by complainant's reputation for a premium quality product . 41' 
space and facilities are maintained for the production of the S-12 

screws; - 421 a successful sales campaign is demonstrated by a substantial 

increase of the value and quantity of the Buildex Division's sales between 

1977 and 1981; - 431 and a sustained profitable operation is supported by an 

increase in ITW'S profits on a variable margin basis in 1981 over 1977, after 

adjusting for inflation. 44' We note also that respondents have stipulated 

to the efficient and economic operation of the complainant - 451 and declined 

to argue that the industry concerned in 'this investigation was not efficiently 
461 and economically operated. - 

Separate 

V. Injury 

We determine that there is no injury or tendency to injure the domestic 

industry by reason 
47 I United States. - 

of the$importation and sale of respondents' screws in the 

Specifically, we find that complainant did not meet its 

- 411 

42 I 
431 

451 

- 
441 - 
XI - 
- 471 

Since ITW refuses licenses to companies which cannot produce screws of 
sufficient quality, it can be inferred that there is quality control 
among the licensees. 

FF 208, 209. 

Prehearing Conference Transcript at 27 (September 20, 1982). 
Cx 89 at 10-11, Answer to  ITW's Fourth Set of Interrogatories, dated 
August 18, 1982. 
Commissioner Stern notes that the injury analysis for an industry 
defined by usage in drywall construction is valid for the industry she 
has determined to exist in this investigation. See supra, note 28. 
There are no imports of screws allegedly produced under the subject 
patent for uses other than drywall construction. Thus, she is assessing 
the impact o f  the same imports on a broader industry. 
complainant's proof that the alleged injury to the domestic industry was 
caused by importation of respondents' allegedly infringing screws was 
created by the existence of noninfringing imports in the market and the 
existence of other economic factors such as the current economic 
recession as an explanation for any problems being faced by the industry. 

FF 133. 

FF 237. 

- 

The weakness in 
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burden of proof in establishing either effect or tendency to substantially 

injure or that the subject imports are the cause of any such injury. - 
The evidence on the record concerning injury is conflicting. 

481 

There are some 

indications that the industry is experiencing financial difficulties but there 

is also information concerning areas of stability and improvement. 

by the AU, - 49' the portion of the domestic industry represented by the 

licensees producing drill point screws for drywall construction is limited 

because of their lack of participation in these proceedings. 

injury analysis would ordinarily focus on injury to the licensees as well as 

to the patent holder, our analysis of injury to the licensees in the instant 

investigation is limited because of the paucity of evidence on injury to that 

portion of the domestic industry represented by them. 

As noted 

Thus, while our 

Commissoner Stern notes that a finding that respondents' screws were 
infringing complainant's screws is insufficient to prove that there is a 
violation of section 337. 
separate and distinct from the unfair act requirement and requires 
independent proof. - See Spring Assemblies and Components Thereof, and 
Methods for Their Manufacture, Inv. No. 337-TA-88, (1981); PTFE Tape, 
Inv. No. 337-TA-4 (1976) (Opinion of Commissioners Bedell, Moore, and 
Parker); In the Ear Hearing Aids, T.C. Pub. No. 182 (1966); 
Sphygmomanometers, T.C. Pub. No. 457 (1972). Commissioner Stern noted in 
Spring Assemblies that: 

The injury requirement of the statute is 

An attempt to relate a finding of patent infringement to a finding 
of "the effect or tendency . . . to substantially injure" is clearly 
not intended by the statute. 
make a judgment as to the causal relationship between the subject 
imports and any substantial injury to a domestic industry based on 
the reality demonstrated by the facts on the record and not an a per 
se analysis based on the same facts establishing the unfair act. 

This Commission has the obligation to 

Spring Assemblies at 44, n. 37. 
49/ RD at 140. - 
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Factors the Commission has considered in reaching the Snjury 

determination include among other things: (1) lost sales; (2) underselling; 

(3) volume of imports; (4 )  decreased employment in the domestic industry and 

excess domestic production capacity; (5) foreign capacity to increase imports; 

and (6) whether, in the absence of an exclusion order, the imported products 

would capture an increasing share of the U.S. market. 2' 
alleged that the domestic industry is entitled to the 14 percent of the market 

which respondents have taken during the period under consideration and claims 

that this equates to a significant sum in lost revenue. - 
To emphasize its allegations of lost sales, complainant indicated that 

Complainant has 

51/ 

respondents' sales have been to large customers of complainant and that one of 

complainant's licensees has returned a leased machine used to make the 

patented screw because of reduced sales. - 52/ 

that respondents have not taken away any of complainant's customers. 

Complainant's two largest customers buy all of their drywall screws 

exclusively from complainant. 

complainant alleges have been lost, 53' the record indicates that one was a 

mere prospect and not a regular customer; - 54/ one purchased very few screws 

from respondents; - 55/ one purchases approximately 100 percent of its screws 

However, the record indicates 

With regard to the five customers that 

- 50/ Convertible Game Tables, Inv. No. 337-TA-2 (1976) ; Certain Reclosable 
Plastic Bags, Inv. No. 337-TA-22 (1978); Certain Molded Golf Balls, Inv. 
No. 337-TA-35 (1978); Certain Roller Units, Inv. No. 337-TA-44 (1979); 
Certain Thermometer Sheath Packages, Inv. No. 337-TA-56 (1979). 

51/ CB at 67. 
52/ CB at 68. 
53/ This is a minimal number out of a total number of distributors used by 

complainant. 
54/ FF 217. 
55/ FF 218. 

- - - 
- - 
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from complainant; - 56' one became involved in a financial dispute with 

complainant and was told to find another supplier; - 571 and the fifth 
581 customer purchases from respondents as a second source of supply. - 

Futhermore, the record does not adequately link the returned machine to 

Complainant then projects Yamashina's 591 respondents' activities. - 
increased market share into the future which, according to complainant's 

calculations, would be a very significant share of the U.S. market by 1983 and 

would destroy the domestic industry shortly thereafter. However, the record 

concerning complainant's shipments, sales volume, piece market share, and 

standard variable profit indicates a general upward trend. - 60/ 

Complainant claims that specific instances of price reductions which are 

supported by the record. However, complainant's prices are considerably 

higher than both the respondents' prices and the prices of complainant's 

licensees. - 611 

complainant's licensees, and, therefore, the majority of the domestic 

industry. - 

Respondents' prices are competitive with those of 

621 

Complainant also notes that it has had to reduce its workforce, but 

employee furloughs during the 1977-1981 period were due to reduced business in 

561 FF 219. 

- 581 FF 223. 
591 RD at 141. 
60/ RD at 143-144. 

- - 57/ FF 221. 

- - 
61; RD at 140. 
621 RX 2 at 14. 
- - 



20 

complainant's total product line, and thus one not necessarily attributable to 

respondents' activities. - 631 

Finally, complainant argues that its inventory has increased 

significantly since respondents began importing their JD screws. 

complainant's inventory has increased, this is due in part to complainant's 

increase in productive capacity and sales, and not solely because of 

While 

641 respondents' activities. - 
As previously indicated, complainant contends that it is entitled t o  the 

14 percent market share currently enjoyed by Yamashima. 

connection between the accused imports and substantial injury to the domestic 

The requisite 

industry is usually established when:. 

[aln infringer holds a significant share of the domestic market for 
articles covered by the patent or. . . that the infringer has made a 
significant amount of domestic sales of the covered articles, as 
such sales rightfully belong only to the patentee (andlor any 
licensees). 
lost by a patent holder will automatically result in substantial 
injury. 
establishing substantial injury, or of showin 
connection between the imports and injuryo - 657 

This obviously does not contemplate that a single sale 

The complainant is not released from the burden of 
the requisite causal 

The finding o f  causation is reached in many section 337 cases in this manner, 

but in this investigation the question of causation has been complicated by 

the existence in the marketplace of non-party importers of allegedly 

noninfringing substitutes for the subject screws. Since some of these 

631 RD at 143. 
641 RD at 140. 
- 651 

- - 
Spring Assemblies and Components Thereof, and Methods for their 
Manufacture, Inv. No. 337-TA-88 at 44. 
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importers were in the U.S. market at the time respondents began to import 

their screws, it is not immediately clear that respondents' sales and market 

share were gained at the expense of the domestic industry. 

In this regard, complainant has not sustained its burden of proof that 

respondents' imports caused any injury to the domestic industry. A s  noted 

previously, there is no information on the record that the domestic industry 

lost market share. 

Respondents' expert witness, an economic and management consultant, 

indicated in his direct testimony that the dry wall screws market has been 

experiencing an increased price elasticity of demand. It has become more 

difficult for the manufacturers of better quality screws, such as those 

produced by complainants, to maintain higher prices and still retain their 

market share. Distributors of drill point screws for drywall construction 

have become more willing to purchase roughly equivalent screws at a lower 

price, especially to fulfill their needs for a second source of supply. - 66/ 

The record indicates that the allegedly noninfringing imports are competitive 

with the screws of respondents and the domestic producers as a second source 

of supply. - 67' 

supply and, thus, may be taking market share away from other importers. - 
Indeed, Gyplok is also competing as a second source of 

68/ 

- 66/ - 67/ 
RX-2C at 36-37, 67-69. 
Complainant included imports not subject to this investigation as part 
of the market competitive with the S-12 screw in an exhibit to the 
complaint. Inclusion of these imported screws as part of the market was 
supported by the unrebutted testimony of respondents' expert witness, an 
economic and management consultant. 

- 68/ Rx-2C at 58-60. 
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An important 

domestic industry 

failure in complainant's attempt to link any injury t o  the 

with respondents' imports is lack of information on direct 
69 1 The alleged lost sales were not substantiated. - market share shifts. 

The only account lost by complainant was lost for reasons other than 

competition with respondents. - 701 

complainant allegedly lost sales were purchasing respondents' screws as a 

second source of supply. 

The other distributors to whom 

Complainant retained its accounts with those 

711 distributors. - 
Therefore, while the complainant has shown some evidence of injury, the 

complainant has failed to carry its burden of proving that the respondents' 

activities are causally related to any "substantial injury" to the domestic 

industry. 

t 

6 91  FF 215-2230 
701 FF 221. 
- - - 71.1 FF 215-2230 
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