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INTRODUCTION

On April 21, 1971, the Senate Committee on Finance and its Sub-
committee on International Trade asked the Tariff Commission te
undertake a study of the customs valuation procedures of foreign
countries and those of the United States with a view to developing and
suggesting uniform standards of customs valuation which would operate
fairly among all classes of shippers in international trade, and the
economic effects which would follow if the United States were to
adopt such standards of valuation, based on rates of duty which were
to become effective on January 1, 1972. 1/

On April 30, 1971, the Tariff Commission instituted the requested
study (Investigation No. 332-68) under section 332(g) of the Tariff
Act of 1930. Notice of the investigation was published in the

Federal Register of May 5, 1971 (87 F.R. 8419).

1/ The Senate Committee on Finance on December 11, 1970, in its report
on the then pending "'Trade Act of 1970" (Senate Report No. 91-1431 on
H.R. 17550, page 283), expressed the need for extensive research on cer-
tain matters relevant to its review of U.S. foreign trade policies.
Section 362 of the bill, which was reported favorably toc the Senate but
failed enactment, directed the Tariff Commission to undertake studies on
certain important issues relating to U.S. trade policy. On March 31,
1971, the Chairman of the Committee announced the establishment of a
Subcommittee on International Trade to examine policy questions asso-
ciated with the shaping of a new international trade program for the
United States.

The Commission made a prior study on customs valuation for the
Senate Finance Committee in 1966 and 1967. On February 9, 1966, the
Committee directed the Tariff Commission, pursuant to section 332 of the
Tariff Act of 1930, to investigate the methods of valuation used by the
United States and its principal trading partners. In its preliminary
report submitted to the Finance Committee in July 1966 and published as
Tariff Commission Publication 180, the Commission described the val-
uation methods used by the United States and its principal trading
partners and analyzed the effects of the basic differences between such
methods. The final report, submitted to the Finance Committee in
February 1967, was nct published.



A staff report to.the Commission in the current investigation

was released in July 1972 as Tariff Commission Publication 501. The
report described the customs valuation practices of the United States
and certain other countries, and it discussed principles that should
be followed in the formulation of uniform standards of customs val-
uation in order to comply with the Committees’® directive.

The staff report also included a valuation standard with two
alternate provisions for the place of valuation, i.ees at the port
of exportation (so-called f.o.b.)} and at the port of importation (so-
called c.i.f.). The staff report was designed to elicit comments and
views on the bésic issues and to facilitate hearings which were held
September 11 and 12, 1972. Notice of the public hearings was published

in the Federal Register of August 5, 1972 (37 F.R. 15901i) and

September 9, 1972 (37 F.R. 18418).

The Commission obtained information not only at the public hearings
and in written views, but also from its files, from the Bureau of
Customs of the U.S. Department of the Treasury and other agencies of
the U.S. Government, from customs officials of several foreign
countries, from the Directorate of the Customs Cooperation Council in
Brussels, and from other interested parties.

This report is divided into four parts. The first part sets forth
the Commission's uniform suggested international customs valuation sys—
tem. Also included in the first part, in response to the Committees’

directives, is a statement in summary form of the probable economic
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effects if the United States were to adopt the suggested system based
upon rates in effect on January 1, 1972.

Parts II through IV and the Appendices of the report comsist of
background information on customs valuation. Part II, Current Customs
Valuation Requirements, and Part III, Considerations for Uniform
Standards, are in large part drawn from the published staff report of
July 1972. Part IV is a more detailed analysis of the probable
economic effects of U.S. adoption of the Commission’s suggested system.
The Appendices include letters from the Senate Finance Committee and
its Subcommittee requesting this study, public notices of hearings, the
standard from the staff report of July 1972, a tabular summary of the
testimony and briefs from the public hearing, excerpts from valuation

statutes of various countries, and statistical tables.
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PART I. SUGGESTED UNIFORM INTERNATIONAL CUSTOMS VALUATION SYSTEM

In response to the directives of the U.S. Senate Committee on
Finance and its Subcommittee on International Trade, the Commission
unanimously suggests an international customs valuation system, as

hereinafter described, with a primary standard of tramsaction value,

i.e., the price paid or payable in an arm’s-length sale, and sub-
ordinate standards designed to achieve the equivalent of the trans-
action value when the latter does not apply.

However, Commissioners differ with respect to the important
element of place to be incorporated therein. In this latter respect,
four Commissioners 1/ suggest that the international customs val-
uation system incorporate the so-called f.o.b. (port of exportation)
concept. 2/ Two Commissioners 3/ suggest that the international
customs valuation system incorporate the so-called c.i.f. (port of

importation) concept. 4/

1/ Voting for the f.o.b. concept: Chairman Bedell, Vice Chairman
Parker, Commissioner Leonard, and Commissioner Moore.

2/ The "f.o.b." concept includes in the customs value of imported
articles all charges and expenses incurred in obtaining the articles
packed ready for shipment and moving them to the port of exportation
alongside the exporting carrier. See page 137 for the considerations
involved in selecting the "f.o.b." concept.

3/ Voting for the c.i.f. concept: Commissioner Young and Commis-
sioner Ablondi.

4/ The "c.i.f." concept includes, in addition to the charges and
expenses described in footnote 2, supra, all charges and expenses,
such as those for loading, unloading, insurance, and transportation,
incurred in bringing the articles from alongside the carrier at the
port of exportation and placing them alongside the carrier at the
port of importation. See page 141 for the considerations involved
in selecting the "c.i.f." concept.
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In this part of the report, an explanation of the structure of
the valuation system suggested by the Commission and of the principles
embodied therein will be furnished. Thereafter, a summary of the
probable economic effect of United States adoption of the system will

be provided.
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Structure and Principles
of
Suggested Uniform Valuation System

The basis of valuation

The value of imported articles shall be determined in accordance
with the following customs valuation standards, and the priority in
the application of such standards shall be as follows:

First, the primary standard shall be the transaction
value of the articles undergoing appraisement.

Second, if the value of the articles undergoing
appraisement cannot be determined under the foregoing
primary standard, the most reasonable of the following
three secondary standards shall be used to determine
the equivalent of such transaction value:

(a) The tramsaction value of comparable
articles, or

(b) The value constructed from sales of
imports, or

(c) The value constructed from production
costs.

Third, if the value of the articles undergoing
appraisement cannot be reasonably determined under
the foregoing primary or secondary standards, then
the equivalent of such tramsaction value shall be

determined by cther reasonable means.
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The primary standard 1/

1. Transaction value of articles undergoing

appraisement.--The transaction value of the articles

undergoing appraisement shall be the price paid or
payable for them in an arm's-length sale when the
sale is made and the articles are imported in the
normal course of trade, plus, when not included in
such price, all charges and expenses incurred in
obtaining the articles packed, transporting them to

the port of exportation, and maintaining them until
importation, and placing them alongside

the time of lading upon the exporting carrier.
the importing carrier.

;/ Throughout the standards, where differences exist between the
elements of the suggested so-called f.o.b. {port of exportation)
system and of the c.i.f. (port of importation) system, the language
for £.0.b. is on the top and the language for c.i.f. is on the
bottom.



The secondary standards

2. (a) Transaction value of comparable articles.--

The transaction value of comparable articles shall be

the price paid or payable for them at the time of

exportation of the articles undergecing appraisement in
importation

an arm's-length sale when the sale is made and the

articles are imported in the normal course of trade,

plus, when not included in such price, all charges

and expenses incurred in obtaining the articles

packed, tramsporting them to the port of exportation,
importation,

and maintaining them until the time of lading upon the
and placing them alongside the importing carrier.

exporting carrier.



(b) Value constructed from sales of imports.--The

value constructed from the sales of imports shall be
the price paid or payable in the importing country
for--
(1) the articles undergéing appraisement
in an arm's-length sa%e iz the normal course
of trade, or
(2) comparable articles in an arm's-length
sale in the normal course of trade at the

time of exportation of the articles undergoing
importation

appraisement,
less customs duty, charges and expenses, including
usual profit, incurred for services performed since

the time of lading such articles upon the exporting
of placing such articles alongside the im-

carrier.
porting carrier.,

91-429 O - 73 -2
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{¢) Value constructed from production costs.--The

value constructed from production costs shall be the
sum of the charges and expenses, including usual prof-
it, incurred in producing--
(1) the articles undergoing appraisement, or
(2) comparable articles in the normal course

of trade at the time of exportation of the arti-
importation

cles undergoing appraisement,
packing them, transporting them to the port of

exportation, and maintaining them until the time of
importation, and placing them alongside the importing

their lading upon the exporting carrier.
carrier.
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The tertiary standard

3. Value determined by other reasonable means.--

The value determined by other reasonable means shall

be the value at the time of exportation of the arti-
importation

cles undergoing appraisement that would be the

equivalent of their transaction value, and includes

a value determined by reasonable means that may be

independent of, or used in conjunction with, any

of the foregoing secondary standards of valuation.
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Principles of the system

The suggested customs valuation system is comprised of a primary
standard, three secondary standards, and a tertiary standard. The
standards are ranked in the priority of their application as specified
under Basis of Valuation. The most important feature of the suggested
valuation system is the basic design of the primary standard to permit
the acceptance of the "transaction' value, i.e., the actual price paid
or payable for the articles undergoing appraisement, and éf the
secondary and tertiary standards to achieve for such articles the value
that would be the "equivalent" of their transaction value when the
latter is not applicable. 1/

A salient feature of the secondary standards and of the tertiary
standard is the requisite latitude and flexibility to insure that
reasonable determinations are made of the equivalent of the transaction
value of the articles undergoing appraisement.

The following terms in the primary and secondary standards require
explanation: "arm's-length sale', "in the normal course of trade",
and "comparable articles'.

An "arm's-length sale' contemplates a transaction between a buyer
and a seller independent of each other. The concept of "arm's-length

sale" is well established and is generally accepted in international

trade for customs valuation purposes. 2/

1/ The "transaction" referred to is the sale pursuant to which the im-
portation is made from the country where the articles were physically
available at the time of sale, whether or not produced in that country.

2/ See, for example, Article ITI of the Brussels Definition of Value and
section 402(g) of the Tariff Act of 1930, as amended.
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For the primary standard of valuation to apply, the sale of the
articles undergoing appraisement and their iImportation must have
occurred "in the normal course of trade'. This phrase permits the
consideration of an otherwise arm's-length transaction in relation to
the normal manner of doing business in articles of the same class or
kind. The transaction may be disregarded if there are unusual circum—
stances surrounding it that offset the otherwise arm's~length nature
thereof.

"comparable articles” is used in each of the three

The term
secondary standards of valuation. This term contemplates both arti-
cles that are identical with the articles undergoing appraisement or
are like them in component materials and in the purposes for which
used and are approximately equal to them in value, and that are pro-
duced in the same country as the articles undergoing appraisement by
the same person or by different persons. The use of the term "com-
parable articles” in the secondary standards is to facilitate the
determination of the equivalent value when the articles undergoing
appraisement cannot be valued under the primary standard.

The system of valuation standards, although expressed for the
most part in positive terms with the standards ranked in the priority
of their application, does nonetheless provide ample latitude and
flexibility in the secondary standards and in the tertiary standard

for reasonable determinations of the equivalent of the primary trans-—

action value to be made for the articles undergoing appraisement. If
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the primary standard does not apply, the equivalent value is to be
determined in accordance with the "'most reasonzble' one of the three
listed secondary standards. If the value of the articles undergoing
appraisement cannot be "reasonably” determined under the primary or
secondary standards, the tertiary standard provides for determination
of the equivalent value by other ''reasonable means" and specifically
authorizes the use of reasonable means of valuation that are "in-
dependent of, or used in conjunction with,” any of the other secondary
standards of valuation.

The elements of the suggested standards treat in the alternative
with respect to the valuation standard elements of ''place” and "time',
but are otherwise the same. The element of place for the so-called
f.o.b. international customs valuation system herein suggested relates
to the arm’s-length price paid or payable with adjustments, if neces-
sary, to include--

* % %3]1] charges and expenses incurred in obtaining
the articles packed, transporting them to the port
of exportation, and maintaining them until the time

of lading upon the exporting carrier (Emphasis
supplied).

The element of place for the so-called c.i.f. system, on the other
hand, relates to the arm's-length price paid or payable with ad-

justments, if necessary, to include—-

* % %3]]1 charges and expenses incurred in obtaining
the articles packed, tramnsporting them to the port

of importation, and placing them alongside the im-

porting carrier (Emphasis supplied).
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Thus, it will be seen that the essential difference between the

f.0.b. and c.i.f. systems is that the former excludes, and the latter
includes, all charges and expenses of loading the articles onto the
exporting carrier and of transporting and maintaining them until they
are placed alongside the importing carrier at the port of importation.
In either case, the specified charges and expenses, if not already
included in the price, are to be included whether incurred by buyer,
seller, or a third party.

The suggested international customs valuation system is designed,
among other things, to achieve to the greatest extent practicable,
certainty of application and fairness to international traders. 1/
Such a system must perforce have as a principal adjunct an inter-
national supervisory body to insure international uniformity of appli4
cation, and, at the national level, established and adequate proce-
dures and facilities for--

(a) centralized administration of the system to insure
uniform and correct application of the valuation standards
by customs officers at all ports of entry, and

(b) review of the determinations of customs port
officials,

not only with respect to the valuation of imports, but also with

respect to their classification for duty purposes and all other customs

1/ See discussion of "fairmess" at page 124.



determinations affecting the level of customs duties or other re-

quirements relating to thé importation of articles. This review,
which should be provided expeditiously and at minimum cost, should
take place first at the administrative level and, if necessary, sub-
sequently, in an independent judi¢ial tribunal.

With respect to the valuation of imported articles, customs
officers should be required by law to appraise them and their deter—
minations should be presumed to be correct when questioned before an
independent judicial tribunal. This presumption of correctness would
be rebutted if an importer satisfied the reviewing tribunal that,
under the valuation standards, a better basis existed for valuing his
articles than was used by the appraising officers.

The suggested customs valuation system described above would be
suitable for uniform international application. As stated elsewhere
in the report (at page 140), the suggested system--—

* % % yould be, to the greatest practicable
degree, a neutral constant in the duty formula
as applied to all classes of traders, thereby
leaving to the ad valorem rate of duty the sole
role of expressing--on a visible scale--the

quantum or degree of duty or the incidence of
protection intended.
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Summary of Probable Economic Effects

of United States Adoption of the Commission's
Suggested System of Uniform International Standards 1/

=/

The Committee on Finance, in its letter requesting this study,
directed the Commission not only to suggest uniform standards for
customs valuation, but also to suggest the economic effects which
would follow if the United States were to adopt such standards based
upon January 1, 1972, rates of duty.

Unqualified adoption by the United States of either the f.o.b. or
the c.i.f. alternate of the Commission’'s suggested uniform system of
international standards would result in elimination of the principal
market and usual wholesale quantity concepts now generally applicable
to U.S. imports under sections 402 and 402(a), Tariff Act of 1930, as
amended, and the elimination of the "final list" and "American selling
price" standards now applicable to specified articles only. 2/ The
c.i.f. alternate would, in addition, increase dutiable values by in-
cluding freight, insurance, and cther intercountry charges.

Quantitative analysis of the economic effects of these changes is

limited to the likely effects on dutiable value and duty paid prices

1/ This summary is based upon a detailed background analysis of the
probable economic effects of U.S. adoption of the suggested standards
which is presented in Part IV of this report. Particular attention is
directed to the limitations of the analysis beginning on p. 152.

2/ This statement of changes that would be involved if the United
States were to adopt the suggested uniform standards is not to be con-~
strued as a recommendation for or against their being unilaterally
adopted by the United States. The valuation systems of most countries
contain variations and exceptions from the generally applicable stand-
ards, and it is possible that even if the suggested system of standards
were adopted for international use, the different countries might re-
tain some of these valuation variations and exceptiomns.
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for a group of selected entries which do not purport to be a statis-
tically representative sample. The analysis, however, does highlight
the probable nature of changes in dutiable value and duty paid prices
which might be expected were the United States to adopt the suggested
system of standards based on January 1, 1972, rates of duty. The
probable effects of adoption of the suggested system of standards on
trade flow, production, and consumption were not quantitatively ana-
lyzed, but were characterized qualitatively where appropriate.

Elimination of the principal market concept 1/ would increase the
dutiable value of 2 percent of the selected entries by amounts ranging
from 0.2 percent to 13.6 percent, the median increase being 3.6 percent.
The price effect would in most cases be negligible and there would
consequently be no measurable effect on U.S. imports, production, or
consumption.

Elimination of the usual wholesale quantity concept 2/ would, so
far as could be determined, have virtually no effect on dutiable
values.

Elimination of the final list standards 3/, which are now used in
appraising about 20 percent of all U.S. imports, would have no effect
on many final list articles, including the 40 percent of such articles

which are now duty-free, but would result in significant changes in

1/ The chief effect of this concept is that a few of the articles
valued under the "export value" and "foreign value" standards are
valued ex-factory rather than at the port of export.

2/ The usual wholesale quantity concept requires appraisement on the
basis of the price for the goods in their usual wholesale quantities.

3/ The major differences between section 402a (final list standards)
and section 402 standards are discussed beginning p. 72.
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dutiable value for some articles. The median change in dutiable value
among final list entries analyzed would ramge from a reduction of 6.5
percent for certain baked goods to an increase of 7.4 percent for
automobiles. The median change in duty-paid price, however, would range
from a reduction of 0.4 percent for birch plywood to an increase of 0.2
percent for automobiles. Price changes of this magnitude would prob-
ably have 1i£tie or no effect on U.S. imports, production, or
consumption.

Elimination of the two American selling price standards 1/, which
are applicable to less than 1 percent of all U.S. imports, would
significantly lower the dutiable value and duty-paid price of many
articles now appraised under these standards. For selected entries in
7 TSUSA items appraised under American selling price, the median re-
duction in dutiable value would range from 39.8 percent for dyes to
74.5 percent for certain footwear, while the median reduction in duty~—
paid price.would range from 7.8 percent for cyclic intermediates to
29.8 percent for certain footwear. Price changes of this magnitude may
be expected to have a significant impact on U.S. imports, production,
and consumption.

Thus, adoption of the suggested system of standards with the f.o.b.
alternate would have a significant effect on the dutiable value of

articles now appraised under American selling price, of some articles

1/ Customs value of articles valued under the American selling price
standards is based upon the price of the competitive domestic articles
in the United States.
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on the final list, and of a few articles now valued cn an ex—-factory
basis. Any significant effect on the duty-paid price of imports,
however, as well as any impact on U.S. imports, production, and con-
sumption, would be generally limited (1) to the articles now appraised
under the American selling price standards, which constitutes less
than 1 percent of total U.S. imports, and (2) to the comparable do-
mestic goods.

The inclusion of intercountry costs in the dutisble value under
the c.i.f. alternate would result in a net increase in dutiable value
and in duty-paid price for all entries except (1) those from Canada or
Mexico where intercountry costs are generally nonexistent and (2)
those where intercountry costs are too small to offset reductions
caused by elimination of American selling price or final list stand-
ards. Dutiable values and duty-paid prices under the c.i.f. alternate
would in all cases be equal to or greater than those that would result
under the f.o.b. alternate.

For the selected entries, the median change in dutiable value
under the c.i.f. alternate would range from a reduction of 37.6 per-
cent for cyclic intermediates to an increase of 14.9 percent for
plywood, while the median change in duty-paid price would range from
a reduction of 6.1 percent for cyclic intermediates to an increase of
2.6 percent for rattan baskets and 3.7 percent for certain boots. For
most of the TSUSA items included in the selected entries, the median
duty-paid price would remain unchanged or would increase by 1 per-

cent or less. Thus, the c¢.i.f. alternate would probably have little
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effect on U.8. imports, production, and consumption except for (1)
articles now valued under American selling price, (2) some articles
on the final list, and (3) a few articles which combine high shipping
costs with high ad valorem rates of duty.

The inclusion of transport, insurance, and other intercountry costs
as a part of dutiable value would tend to increase duties and landed
duty paid prices (1) more for articles from distant countries than
for similar articles from closer countries, (2) more for U.S. ports
distant from the country of export tham for closer U.S. ports, and (3)
more for articles shipped by air than for the same articles shipped
by surface transport. The probable effect on duty paid prices for
shipments in these three categories would vary widely depending in
large part on the level of intercountry costs and upon the rate of
duty. It is axiomatic to expect a significant price effect for arti-
cles where both the ad valorem duties and intercountry costs relative
to total costs are high and to expect a negligible érice effect for
articles where both the ad valorem duties and the intercountry costs
relative to total costs are low.

The quantitative analysis of the limited data on individual
entries available tc the Commission 1/ indicated that there would be
an increase in duty paid price under the c.i.f. alternate of generally
less than 1 percent for articles from Europe and Asia. However, this

analysis did not indicate that there would be any consistently greater

1/ See page 152.
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increase in duty paid price for articles from Asia than for similar
articles from Europe, which is much closer. Similarly, for shipments
of a given article from a given country in Europe or Asia tc ports

on the east coast and on the west coast the analysis indicated that
there would be no significant difference in duty paid price between
ports on the east coast and those on the west coast. For shipments
of an article by air and by surface tramsport, the limited data in-
dicated that the duty-paid price would be higher, usually by less than
1 percent for air shipments. Because of the time advantage in air
shipment for most articles, it is questicnable whether U.S. adoption
of c.i.f. valuation would cause many shippers to shift from air to

surface transport.
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PART II. CURRENT CUSTCMS VALUATION REQUIREMENTS

Introduction

The purpcse of customs valuation

Customs duties are assessed on the basis of specific rates (so
much per unit of the imported article), ad valorem rates (a stated
percentage of the value of the article), or compound rates (2 combi-
nation of specific and ad valorem rates). In some caseg, different
rétes are provided for two or more value brackets into which th

b

class of imports has been subdivided for duty purposes, so that the
rate of duty also depends on the value. The amount or burden of sn
ad valorem tariff depends upon the customs value to which it is
applied as well as upon the rate itself. The two are interdependent
and inseparable. Ad valorem rates of duty, to be fully effective and
understood, must be supported by a clear definition of customs value.
Thus, customs valuation is essential to the administration of tariff
schedules that utilize ad valorem or compound rates of duty and rates
which vary depending on the value of the merchandise.

Even if a country imposes no ad valorem duties or had no rates
of duty dependent upon value, it would generally have need of, and
make provision for, determining the values of imported articles. Most
countries appraise duty-free and specific-duty merchandise as well as
merchandise dutiable on an ad valorem basis because customs sppraise-
ment--apart from its primary purpose of determining import duties--
serves a variety cf other needs related to the administration of the

customs laws or to other aspects of a country's commercisl policy.



Among these needs are furnishing data for analytical purposes; facil-

itating the administration of tourist exemptions, bonds, and penalties
based on customs value; and implementing exchange regulations, import

licenses, and import quotas based on value.

Characteristics of valuation standards

This report is concerned with customs valuation standards used
by customs officials to determine the amount of duty to be imposed
on imported goods subject to ad valorem rates of duty. It is not
sufficient merely to direct them to impose a duty of a given percentage
of the value of an imported article. The term value, standing alone,
is indefinite. A commodity has different wvalues at different times
and places and at different levels of marketing. Consequently, the
laws of a country should provide valuation guidelines or standards to
govern authorities in appraising imported goods.

Most of the standards in use today are based on ome or both of
two valuation concepts, viz., positive and notional.

A positive standard defines customs valuation in terms of the
price at which goods are sold under specified conditiomns. Because
it bases valuation on actual specified conditions, it regquires, in
ranking order, one or more additional standards to provide alterna-
tives for valuation when the actual conditions of the next higher
ranking standard are not met. Thus, a system of two or more standards

is required under the positive concept for valuation of imported goods.
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A notional standard, on the other hand, defines customs valuation
in terms of the price at which goods would be scld under specified
conditions. Because the notional standard bases valuation on the price
at which goods would be sold under specified conditions rather than
under specified actual conditions, it permits any of the elements at
variance to be adjusted, as required, to meet the standard. Thus,
one notional standard may constitute an entire valuation system.

To insure complete coverage of all valuation possibilities,
positive valuation systems usually have residual authority to use the
notional concept.

If a standard--whether positive or notional--is to serve its pur-
pose, it must identify and define clearly the elements which describe
the dutiable value intended. These elements include (1) the goods
whose actual or comnstructed price is to be used as a basis for deter-
mining the customs value of the goods under appraisement (e.g., the
particular goods under appraisement or identical or similar goods);
(2) the time and (3) place as of which the price of those goods is
to be determined (e.g., the time and place of exportation or the time
and place of importation); (4) the quantity and (5) transaction level
which are to be considered in determining the price of those goods
(e.g., the usual wholesale quantity or the quantity and transaction
level which pertain to the particular goods under appraisement); and
(6) the competitive condifions to be required in a transaction price

used as a basis for determining the customs value (e.g., a transaction
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AS

on the open market between buyer and seller independent of each otherj.
These six elements, taken together, define the value contemplated by
a standard. .

For appraisement purposes, i£ is essential to have full knowledge
of all the commercial facts required by the valuation standard in-
volved. It 1s also essential that there be proper procedures, through
documentation and otherwise, for obtaining full disclosure of such
facts promptly.

‘The relationship of import statistics to customs
valuaticn

Accurate import statistics are an essential tool used by govern-
ments to formulate national trade policy and by business firms to
plan production and marketing strategy. TFor these purposes, data
are needed for duty-free and specific-duty merchandise as well as
for merchandise subject to ad valorem duties. In most countries,
the customs service is required to appraise all imported merchandise;
though major emphasis is placed on merchandise for which the amount

of duty depends on the value. The determination of quantity and value
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by the customs service for each import entry is generally used as
e basis for compiling import statistics. Thus, import siatistics
are, in large measure, a co-product of customs classification and
rpraisement.

If & country values imported merchandise on the basis of actual
arm's-length transaction ?rices, the resulting import statistiecs will
be realistic and useful for eccnomic analysis. On the other hand,
if a country determines the value of imports on other bases, the
resulting statistics may be misleading. 1In any event, the proper use
of import statistics requires an awareness of the valuation system
in effect and reporting and verification procedures employed in their
collection.

In the course of international trade, goods pass from the place
of production through the port of exportation and the port of entry
to a market in the importing country. As the goods move farther
from the place cof manufacture, they generally increase in value be-
cause of the accumulation of transportation and other costs. Valua-
tion standards vary as to the place at which value is to be determined.
In general, standards may be grouped into two types--those based on
the value of the merchandise at a place in the exporting country and

those based on the value of the merchandise at a place in the importing

country commonly referred to as f.o.b. and c.i.f. standards, respectively.



The essential difference between the terms f.o.b. and c.i.f. is that

the latter includes freight, insurance and other charges from the port
of exportation to the port of entry. The difference might also involve
other charges if the places for determination of f.o.b. and c.i.f.
charges were other than the port of expeort or port of entry. Most
countries use c.i.f. standards, but the United States, Australia,
Canada, and a few other countries use f.o.b. standards.

Import statistics are needed on both c.i.f. and f.o.b. bases.
The United Nations requests its member countries to report import
data on a c.i.f. basis, while the International Monetary Fund (IMF)
needs import data on both a c.i.f. and an f.o.b. basis. For balance
of payments analysis, f.o.b. data are needed, with separate data on
freight and insurance payments, which often inure to the benefit of
a third country. The IMF summarizes its statistical needs for

. 1
balance of payments analysis as follows: —
. . « export and import transactions should be valued

in the balance of payments at a common boundary, pre-

ferably f.o.b. the frontier of the exporting country,

with international freight and insurance costs on mer-

chandise shown in the freight and insurance account.
For analysis of the competitive impact of imports of a commodity on

the domestic market, c.i.f. data are preferable to f.o.b. because

they more closely approximate the value of the imported goods in that

1/ International Monetary Fund, Balance of Payments Manual, 3rd
edition, page 1k.
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market. Thus, whatever type of customs valuation system may uti-
mately be adopted for international use, it is clear that there is
a need for import statistics on both an f.o.b. and 2 c.i.f. basis.
Adoption of one or the other type of valuation system for duty
purposes does not preclude the collection and compilation of import
statistics on both an f.o.b. and a c.i.f. basis. For practical pur-
poses, statistics compiled under an f.o.b. standard can be converted
to c.i.f. by adding freight, insurance, and other charges accruing
from the port of exportation to the port of entry; statistics com-
piled under a c.i.f. standard can be converted to f.o.b. by subtract-
ing such charges. Such conversions for broad groups of imports
are currently being done by most countries to meet the needs of
the International Monetary Fund. The United States is currently
developing procedures for the collection and publication of import
valuation statistics on a broader basis that will include both f.0.b.
and c.i.f. import data on a product by country basis in the detail

of the Tariff Schedules of the United States Annotated.
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"Trends toward uniformity

In the early 152C's, the need for international standards of
customs valuation was voiced by some countries. The subject was on
the agenda of‘the League of Nations Econonic Conferences held in Geneva
in 1927 and 1930; though the participating countries agreed on the
need for action, none resulted. After World War II, international
efforts toward the establishment of common valuation standards focused
on two major approaches. On the one hand, the Contracting Parties to the
the General Agreement on Tariffs and T?ade (GATT) agreed in 1947 to
certain valuation principles to be observed by all member countries,
leaving each country rather broad discretion in the formulation
of its national veluation standards. Cn the other hand, by mid-19Lo
the European Customs Unicn Study Group, established in 1947, developed
a comprehensive customs valuation standard, which participating
countries agreed to incorpcrate into their customs laws. This stand-
ard, which is set forth in the Convention on the Valuation of Goods
for Customs Purposes and is known familiarly as the Brussels Defini-
tion, represents the first successful effort to create an international
vealuation standard.

At the present time, 26 countries, mostly European, are members of

Iy

the Convention. The valuation practices of the six original members
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of the Eurcpean Community as well as Denmark., Japan, Norwa: Sweden
N pan, 5

and the United ngdom were selected for special gtudy in this report.

&

4 Xi

additional 58 countries, mostily African and American, are said to
apply the Brussels Definition but are not members of the Convention.
Of the countries which do not apply the Brussels Definition, the
United States and four other countries {Australia, Brazil, Canada,
and Mexico) were also selected for special study of their valuation
practices. The following tebulation shows the percentage of free
world imporis, of U.S. imports, and of U.S. exporis accounted for by

each of these groups of countries in 1970.
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Free world imports and U.S. imports and exports: Percentage
of total attributable to countries applying the Brussels
Definit®#on and to other countries, 1970

Free : :
Groups of countries © world : ig.séts : exuéiés
. imports 1/ Lo . P
¢ percent : percent : percent
84 countries applying the Brussels : : :
Definition 2/ : 64.0 : 49,8 : 53.3
26 members of the Convention----: 57.5 42.9 : 45.1
i1 selected countries—----—- : 49.2 : 38.8 : 38.3
13 other countries————m—m—- : 8.3 ¢ 4.1 ¢ 6.8
58 non-members : 3/ 6.5 6.9 : 8.2
Countries not applying the Brussels : : :
Defintion : 36.0 ¢ 50.2 @ 46,7
United States : 13.6 : - -
i selected countries———=——————— : 7.9 ¢ 33.9 : 29.2
All other countries : 14.5 ¢ 16.3 : 17.5

1/ Data exclude Communist bloc countries.

2/ As of September 1, 1972.

3/ Data exclude Czechoslovakia and Hungary, although these countries
apiiy the Brussels Definition. Their imports for 1970, expressed as
a percentage of total free world imports, amounted to 1.3 and 0.9
percent, respectively.

Source: Free world imports compiled from Monthly Bulletin of
Statistics, November 1971, published by the United Nations and
Direction of Trade, Annual 1966-70, published by the International
Monetary Fund; U.S. imports and exports compiled from official
statistics of the U.S. Department of Commerce.
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General Agreement on Tariffs and Trade

o] s + P ~ 2 :
Commitments of the Contracting parties to Genersl Agreement on
Tariffs and Trade

The contracting parties to the General Agreement on Tariffs and
Trade agreed to certain broad valuation principles and to certain
individual elements of value which each member country undertakes to
Observe in its customs laws and administration. Most of the major
trading countries of the world are contracting parties to the General

Agreement. As of January 1, 1873, 81 countries were GATT members,

one country had acceded provisionally and 15 others were applying the

GATT on a de facto basis.
Most of the provisions relating to customs valuation are in Part
I1 of the agreement, which nearly all contracting parties, including
the United States, apply only provisionally. 1/ Under the provisional
commitments, each country agreed to abide by the terms of the valuation
provisions in the General Agreement to the fullest extent not inconsistent
with its existing legislation (i.e., as of October 30, 1947). Neverthe-
less, each member is obliged not to adopt new legislation or regulations
that woﬁld violate the GATT provisions. Moreover, the framers of the
General Agreement anticipated that the members would gradﬁally bring
their domestic legislation into conformity with the GATT guidelines.
Each contracting party is committed not to alter its valuation

standards in a manner that would impair any concessions granted to

1/ Part II, which contains most of the GATT trade rules, includes
articles III through XXIII. The pertinent articles, the protocol of
provisional application and a brief discussion of the provisional
application of the General Agreement on Tariffs and Trade by the con-
tracting parties are given in Appendix D-1. :
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other contracting parties in GATT negotiations. A change in a contraci-
ing party's valuation standards that would result in an increase in

the dutiable value of articles on which it has made concessions would
contravene that commitment. A‘contracting party wishing to adopt a

new customs valuation standard that would increase dutiable values may
be permitted to do so under GATT requirements if the increases are
offset by appropriate changes in the rates of duty or if new compensa-

tory concessions are granted.

GATT valuation principles

The valuation provisions of the General Agreement are discussed

below.

Goods upon which dutiable value should be based.-~-The GATT pro-

vides that the dutisble value of imported goods should be based on the
actual value, or the nearest ascertainable equivalent, of either the
imported merchandise on which duty is assessed or like merchandise of
foreign origin. It should not be based on the value of domestic mer-
chandise nor on arbitrary or fictitious values. The uniform use of
either the imported merchandise or like foreign merchandise would

comply with the GATT provisioms.
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Quantity.--The General Agreement provides that, to the extent the
price of merchandise is governed by the quantity in a particular trans-
action, the price to be considered in determining dutiable value should
uniformly be related tc either comparable quantities or gquantities not
less favorable to importers than those in which the greater volume of
such merchandise is sold in the trade between the countries of export-
ation and importation.

Internal taxes.--With regard to the treatment of internal taxes

in valuation standards, the GATT rules provide nc option. The General
Agreement provides that the value for customs purposes of imported
goods should not include the amount of any internal tax levied in the
coun+rf of crigin or exportation from which the goods concerned either

have been excepted or will be relieved.

Fully competitive conditions.--Under GATT provisions, the dutiable

value of imported merchandise should be based on sales or offers for

£
sale in the ordinary course of trade under fully competitive conditiouns.
Interpretative notes in Annex I of the GATT state that goods may be
regarded as not having been sold or offered for sale under fully compe-
titive conditions if the buyer and seller were not independent of each
other and price were not the sole consideration, or if the purchase

price reflected special discounts limited to exclusive agents.

Currency conversion.--Several provisions of the General Agreement

establish rules for converting currencies when determining the dutiable

vaelue of imported goods. They are treated briefly below.
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The conversion by a contracting party of prices or values expressed
in & foreign currency to determine the dutieble value of imported goods
in terms of its own currency must be based on the par values .of the
currencies involved (as established pursuant to the Articles of Agree-~
ment of the International Monetary Fund or in accordance with a special
exchange agreement entered into pursuant to Article XV of the General
Agreement) or on the rate of exchange recognized by the Fund. In the
absence of such established par values or rates of exchange, the con-
version rate must reflect the current value of the foreign currency in
commercial transactions. 1/

Additional provisions.--The GATT further provides that the bases

and methods for determining dutiable value should not be subject to
frequent change; that veluation laws should be adminietered in a
uniform, im@artial, and reasonable manner; that valuation laws, regu-
lations, judicial decisions, and administrative rulings should be
published promptly in & manner that will enable interested parties to
become acquainted with them; and that independent tribunals should be
provided to review administrative actions related to customs matters.
In the principles stated above the GATT members have, in effect,
agreed on a number of conceptual elements of value which they deem

ought to be included in the valuation standards of the contracting

1/ Article VII:h(c) shown in Appendix D provides that the contracting
parties to the General Agreement and the International Monetary Fund
shall formulate rules governing the conversion of currencies for which
there are multiple rates of exchange. Such rules have never been estab-
lished. In their absence, contracting parties are permitted by the GATT
provisions to use conversion factors which reflect the value of the
currency involved in commercial transactions.
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parties. The GATT provisions, however, ¢o not set forth the elements

cf a complete valuation standard. Lacking are certain elements commonly
present in such standards which the contracting parties are left free

to define as they wish. For example, the GATT provisions do not
restrict the contracting parties in their choice of time and place.

Thus the General Agreement does not make a choice between c.i.f. and
f.c.b. valuation. Likewise, the GATT permits valuation based on the

actual quantity under appraisement or on the usual wholesale quantity.
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Convention on the Valuation of Goods for Customs Purposes
{The Brussels Definition of Value)

The Brussels Definition of Value is a single notional standard
which bases value on the landed cost of the goods in the country of
importation and is applied to a1l imported merchandise. It is used
by a substantial number of nations some of which are formally committed
as signatories tc the Convention to carry out its requirements, but
the mejority of which are not so committed.

The Furcpean Customs Union Study Group undertook to draft a
model valuation standard. This task was undertaken simultanecusly
with various other projects necessary for the establishment of a
European customs union. As a point of departure, the participants‘
built on the valuation provisions of The Havana Charter for an
International Trade Organization (Article 35) and agreed to observe
the provisions of the General Agreement on Tariffs and Trade
relating to customs valuation, which had just been formulsted. To
guide its work, the Study Group formulated nine principles, as
follows: 1/

I. Dutiable vaiue should be based on eguitable and
simple principles which do not cut across
commercial practice.

II. The concept of dutisble.value should be readily
comprehensible to the importer as well as to

the Customs.

I1I. The system of valuation should not prevent the
quick clearance of goods.

1/ Customs Cooperation Council, Explanatory Notes, p. 12.




IV. The system of valuation should enable traders to
estimate, in advance, with a reasonable degree
of certainty, the value for customs purposes.

V. The system of valuation should protect the honest
importer against unfair competition arising from
undervaluation, fraudulent or otherwise.

VI. When the Customs consider that the declared value
may be incorrect, the verification of essential
facts for the determination of dutiable wvalue
should be speedy and accurate.

VII. Valuation should be based to the greatest possible
degree on commercial documents.

VIII. The system of valuation should reduce formalities
to a minimum.

IX. The procedure for dealing with lawsuits between
importers and the Customs should be simple,
speedy, equitable and impartial.

The Study Group completed the draft of a valuation standard for
use by the projected customs union in mid-1949. The distinguishing
feature of the new standard, the notional concept of value--"the
price which the goods would fetch''--was modeled after the valuation
law which had been in effect in the United Kingdom since 1935.

The new standard, which later became known as the Brussels Definition
of Value, was incorporated in the Convention on the Valuation of Godds
for Customs Purposes. The Valuation Copvention was one of three
reiated international agreements--all signed on December 15, 1950, in
Brussels. The others were a Convention on Nomenclature for the

Classification of Goods in Customs Tariffs (the Brussels Nomenclature)

and a Convention Establishing a Customs Cooperation Council. As of
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August 1972, 67 countries, including the United States, 1/ were
members of the Council, which supervises the use of the Brussels
Definition of Value and the Brussels Nomenclature. No country can
accede to either the Valuation or Nomenclature Convention until it
has joined the Council.

In acccrdance with its terms, the Brussels Valuation Convention
came into force on July 28, 1953, after ratification by seven members
of the Council. As of Seghaier 1972, the following 26 countries,
including most of Western Europe, were Contracting Parties to the

valuation convention:

Austria Ireland Pakistan

Belgium Italy Portugal

Denmark Ivory Coast Rwanda

Finland Japan Spain

France Kenya Sweden

Germany (Federal Korea (Republic of) Tunisia
Republic of) Luxembourg Turkey

Greece Netherlands United Kingdom

Haiti Norway Yugoslavia

An additional 58 countries, as listed below, at least nominally
applied the Brussels Definition of Value as of September 1972, without
being members of the Valuation Convention. Those marked with an

asterisk are, however, members of the Council.

1/ The United States joined the Council in 1970.



Africe

Algeria¥®

Burundi®

Cameroon®

Central African Republic
Chad

Comoro Archipelago
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Madagascar®

Malawi®

Morocco®

Nigeria®*

Portugese overseas provinces
Sierra Leone

Congo (Brazzaville) Somali

Zaire Spanish provinces

Equatorial Guinea Sudan®

Gabon¥® Tanzania¥®

Gambia Uganda*

Ghana* United Arsb Republic®*

Liberia Upper Volta¥®
Americas

Antigua Dominica Montserrat

Argentina¥® Ecuador Peru®

Barbados Grenada St. Kitts-Nevis Anguilla

Chile®* Guyana St. Lucia

Colombia Honduras (Br.) St. Vincent

Cuba Jamaica® Surinam

Trinidad and Tobago

Asia

Israel® Malaysia®* Timor

Laocs Singapore Yemen
Australasia

Fiji
Europe

Czechoslovakia® Iceland*

Cyprus¥® Malta®

Hungary ¥ Monaco

Those countries

but are not members

countries of Africa

countries. The use

$1-42% O - 73 -4

which reportedly apply the Brussels Definition
cf the Valuation Convention include many of the
and South America plus a few Asian and European

of minimum and arbitrary values by some of these
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countries would preclude membership in the Brussels Valuation
Convention until such practices were discontinued. Member and non-
member countries applying the Brussels Definitiocn of Value as of

September 1972, accounted for 64 percent of free world imports in

18970, whereas member countries alone accounted for 57 percent.

Obligations of the member naticns

Each member nation is obliged to incorporate the text of the
Brussels Definition in its national tariff laws. It may adapt the
text, for instance, by inserting therein provisions of the Interpreta-
tive Notes or by giving the text such legal form as may be essential
to render it operative in its domestic law by adding complementary
provisicns clarifying the purport of the Definition. Further, each
member nation is required, in applying the Definition, to conform with
the Interpretative Notes. Together the texts of the Brussels Definition
and the Interpretative Nctes constitute the valuation primciples that
the contracting parties are obligated to observe. 1/

As provided by the Convention, the Valuation Committee of the
Customs Cooperation Council prepared an extensive series of Explana-
tory Notes for use as a guide to the application of the Brussels
Definition of Value. 2/ The Notes explain the theory and practice of

valuation under the Definition, both in general terms and with regard

=

1/ The Brussels Definition and Interpretative Notes are shown in
Appendix D2.

2/ The Explenatory Notes were published as complete volumes in 1960
and again in 1971, the latter being in looseleaf form to :Ocil5ta+e
insertion of changes agreed upon by the member countries
years the members have also made changes in the Definit
Interpretative Notes,
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to commen specific problems.

O its own initiative or on request, the Valuation Committee
advises member countries on matters concerning the wvaluation of goodé
for customs purposes. 1/ The Committee issues a series of Recommenda-
tions, inions, Notes, and Studies, related to specific problems

raised by member countries.

Principal features of the Brussels Definition of Value

The Brussels Definition provides, without exception, that the
customs value of imported goods shall be their "normal price, i.e.,
the price the goods would fetch, delivered to the buyer at the place
of importation, at the time the import duty becomes payable, 2/ on a
sale in the open market between a buyer and a seller independent
of each other. The seller is assumed to bear all expenses incidental
to the delivery of the goods to the port of importation (except
recoverable duties and taxes, e.g., drawbacks, applicable in the country
of exportation). If the normal price depends on the quantity sold,
the quantity to be considered is assumed to be the same as that in the

shipment being valued.

1/ Article VI(d) of the Valuation Convention.

2/ The phrase "at the time when the duty becomes payable", in para-
graph (1) of Article I of the Brussels Definition, is ambiguous. In-
terpretative Note 1, instead of clarifying the ambiguity, provides
that the time referred to "'shall be determined in accordance with the
legislation of each countrv and may be, for example, the time at which
the goods declaration for home use is duly lodged or registered, the
time of payment of customs duty or the time of release of the goods."
This latitude of choice could make substantizl differences in the
dutiable value of goods. It could, for example, permit the costs of
transportation and warehousing in the importing countrvy to be included

in the dutiable value of imported goods.
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The Brussels Definition thus establishes a standard based on value
at the place of importation. It establishes a notional concept of
valuation--i.e., the value to be determined is the price the goodé
would command if sold in accordance with specified terms. It is a

single standard, applicable to all goods irrespective of whether the

articles are obtained under a tramsaction in the open market between

a buyer and a seller independent of each other and regardless of the
terms of the contract, sale, or arrangement. In every instance, it is
intended that the dutiable value shall correspond to the price for the
imported merchandise being valued at the place of importation, before
payment cf duty, at which a seller would be freely willing to sell and
a buver freely willing to buy.

Guidelines for administration.--Like most valuation standards,

the Brussels Definition must be administered principally on the basis
of information respecting the shipment involved and related commercial
transactions and conditions. To this end, the architects of the
Brussels Definition suggest a variety of methods by which the notional
value may be determined or comstructed. Apart from certain specific
recommendations, these methods are proposed as acceptable, but not
mandatory, valuation techniques.

The actual transaction price is recommended for acceptance as a
valid base for the determination of the customs value of the goods being
entered. To be accepted without adjustment, it must be equivalent to

an open market competitive price and the circumstances of the sale must



conform with the elements of the Brussels Definition as construed in

the Interpretative Notes.

If certain circumstances of the sale do not accord with the elements
of the Brussels Definition, the transaction price is adjusted to account
for the differences. For exam?lei various costs to the importer asso-
ciated with delivery to the place of importation are added if not

inciuded in the transaction price. These costs might include freight,

¥

insurance, buying and selling commissions, brokerage fees, packing
costs, loading and unloading charges, and certain foreign taﬁes. Al
Justments to the commercial invoice price for a difference in time may
include interest costs or their equivalent on extended prepaid orders
or an adjustment for a significant change in price between the time of
the purchase and the time of importation. Information on which adjust-
ments of this nature may be based is generally available to the customs
from commercial documents of other import transactions.

A more complicated type of adjustment of the tramsaction

price may be used for importations by selected purchasers, sole
concessionnaires or franchise buyers or for importations where an
importer and an exporter are related. This type of adjustment to the
invoice price is popularly termed uplift. For example, if the buyer,
in consideration of his assumption of responsibility for advertising,
promoting, or servicing trade-marked items, has obtained special rebates
or reductions in price which are not freely or generally available

to all buyers, the price may be adjusted upward to the level at which

the goods would be generally available to all buyers by disallowing
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any discounts for services which benefit the exporter. Likewise if

iwlc

the buyer makes royalty payments in addition to the purchase price,
the purchase price is adjusted upward to include such royalities.

If the tramsaction or purchase price is suspect because the szle is
between related parties, the customs cfficer may make an upward
adjustment in the declared price to the level that would prevail in
the open market between a buyer and a seller independent of each

1

other. Methods for determining the amount of such uplifts are discussed
in the following section on custéms practices. The adjusted or
unadjusted price is used as the basis for valuation of the vast
majority of entries (estimated at sgbout 99%) in countries which are
meﬁbers of the Valuation Convention. Only in rare cases are other
valuation bases used. 1/

If the use cof the transaction price, adjusted or unadjusted,

is not an appropriate base for determining dutiable value, as in
P s

consignment shipments, for example, the primary base used is actusl

[0}

or expected realization--the price at which the imported article i
sold or is expected to be sold in the importing country, adiusted to

a landed cost equivalent. 2/ This procedure is somewhat similar

to that which is employed in the United States value standard. When
this procedure is not appropriate, dutiable value may be based on prices

of comparable imported goods. 3/ Under rare circumstances, customs

1/ See Explanatory Notes, 1971 edition, pp. 15, 20, 73, and 1083,
2/ Op. cit., pp. 20, 75, 79, and 82.
3/ Op. cit.. pp. 75, 78, 80, and 84.
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cfficials may resort to the cost of production of the imported goods,
or to valuation by expert appraisal. 1/ In the case of some leased
goods the most appropriate technique may be the anticipated rental

charges during their expected life. 2/

1/ Op. cit., p. 84.
2/ Op. cit., p. 81.
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Customs practices and appeals procedures

In any system of customs valuation used by a number of nations,
differences in statutes and their application are bound to exist. Amn
internatioﬁal agreement such as the Brussels Convention on Valuation
could be negotiated only by reserving to each nation the right to
determine the details of statutory language and administration.
Nevertheless, the individual statutes of the 26 members of the
Valuation Convention are believed not to differ significantly among
themselves, and the members have achieved progressively greater
uniformity in administration as differences have come to light and as
procedures to minimize differences have been developed. The valuation
statutes and administrative practices of the 58 non-member countries
purportedly applying the Definition differ to a greater extent than
those of the member countries.

In discussing the customs practices of the Brussels countries,
certain generalizations will be made that may be more applicable to
members than to non-members. Then, the specific valuation practices
of the Common Market countries, of other member countries, and of
non-member countries applying the Brussels Definition will be

considered.

Transaction price major base for valuation.--The actual

transaction price, usually represented by the commercial invoice,
is the major base for valuation under the Brussels Definition. The
Brussels formula is drafted to conform as closely as possible to

commercial practice in open market conditions. Customs officers
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accept the actual price paid for imports as a basis for valuation if
that price can be comnsidered to represent, either without or with
adjustment, a sale in the open market between a buyer and a seller
independent of one anocther.

Customs cofficials find little need to base valuation on anything
other than transaction prices and usually accept available commercial
documents for such adjustments as may be necessary with respect to
time and place. The definition does not prescribe a standard quantity
tc be valued or a standard transaction level. The imported merchandise
itself is valued in the quantity purchased and at the level of the
actual import transaction, despite the fact that identical goods may
have been sold at different prices to other importers buying in
different quantities or at different levels.

The Definition specifies the price at the time the duty becomes
payable. The Interpretative and Explanatory Notes make it clear
that the actual price paid usually comstitutes an accurate basis for
valuation. In practice, customs authorities accept this price
provided there is timely delivery in due course of trade and there
has been no abnormal fluctuation between the price actually paid and
the price at the time the duty becomes payable.

Any necessary adjustments to the transaction price to conform
with the port or other place of introduction intc the country of
importation are usually simple. Allocation of freight charges in
mixed cargoes with a flat rate poses a problem, but most cargo is

shipped at known commedity rates, depending on type of carrier.



Alr freight, for exemple, though it may be higher than surface

f the valus cf the merchan-
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i

dise 1s enhanced by eir shipment. ALl countries exclude, as best they
r, land, or waterway freight which repre-
sents the cost of transportation within the territory of the country
cf importation.

Problems common to any valuation eystem based upon open market
transactions confront customs officials in placing a2 value on imports
not freely offered teo all buyers and transactions betwesen related
parties. Nevertheless, the techniques used under the Brussels
Definition enable customs authorities to use transaction prices,
either with or without adjustments, for most importations of this
nature. As previocusly indicatad, the customs officer may make
upward adjustments for services, such as advertising or repairs
made under a warranty, performed by a selected purchaser for the
benefit of the exporter.

I

h

a transaction between related parties is suspect, customs
officials usually use what is popularly described as the subtractive
or deductive method of looking to the expected realization from
sales in the market of the importing country, less duty, value added
by further processing, wmarketing costs, and profits, to determine if

*

the invoice price may reasonably be accented as & basis for wvaluation.

[¥]

¥

If this method indic

m

teg the invoice price is tco low, a compensating
adjustment or uplift wmay be applied to make it acceptable. The

value of comparable goods may alsc be used to determine whether an

uplift should be appiied to s price between related parties.
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Customs officials seldom use expected realization or prices of
comparable goods except as benchmarks to test the authenticity of
the invoice price, so that the reasons for any differences can be
identified ané.appropriate adjustments appliéd*

Consultation.--Most countries using the Brussels Definition

encourage consultation between importers and customs officials to
resolve disagreements. Both sides have an interest in timely
liquidation of entries; both are interested in finding a practical
sclution with a minimum of formality; and neither customs officials
nor importers are anxiocus to go to court. In contrast to the United
States, the laws in many of the member countries of the Brussels
Valuation Convention provide no “presumption of correctness” on

the part of the customs. In many of these countries, the lcoser may
be ordered to pay court costs and the fees of the opposing attorneys.
Consequently, both sides prefer to arrive at a settlement without
recourse to the courts. Consultation enables importers and customs
to reach a common undertstanding of the facts of the case and sometimes
to arrive at a mutually acceptable compromise. Consultation most .
frequently concerns the problem of uplift.

For instance, a selected purchaser importing foreign trademark
goods may object to a proposed uplift for advertising expenses which
customs officers claim are for the benefit of the exporter. Consulta-
tion may show that the advertising is in the importer's name as well
as that of the foreign trademark holder, and customs may agree tc cut

the proposed uplift in half.
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As ancther example, a company importing from & foreign affiliate
may object tec a proposed uplift based on expected realization.
Consultation may develop information indicating that marketing costs
were higher than customs had allowed in its calculations and that
the proposed uplift should therefore be reduced.

In practice, most uplifts are calculated for specific products
of specific importers. Once calculated, they are then automatically
applied to subsequent importations of that product by that importer
until either the customs or the importer seeks a change through
further consultation. This preocedure, once established, facilitates
the timely liquidation of most entries to the apparent general
satisfaction of beth the customs service and importers. Most entries
are liquidated in less than two days and, in some countries, within
a few hours.

The process of arriving at timely and mutually agreeable solutions
to valuation problems through consultation requires that customs
officers be highly competent, that they have a thorough knowledge
of the Brussels Definition and its supporting documents, and that, in
addition, they be allowed some latitude for compromise sclutions with
appropriate safeguards against corruption. Most countries give
importers the right toc go to higher administrative authority, and in
some countries modifications of valuation decisions may be made only
by higher authority. <Consultations between importers and customs
cfficials result in timely and practical sclutions to many but not

211 valuation problems. Two avenues remain for settlement of unresclved
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problems: (1) the Customs Cooperation Council and its Valuastion

Committee and, {2) the courts.

Customs Cooperation Council and its Valuation Committee.--New

valuation problems are continually arising in the course of inter-
national trade. The increasing proportion of trade by mﬁltinational
firms and the increasing use of containerized shipping and computerized
accounting present new valuation problems. The Customs Cooperation
Council and its Valuation Committee provide a continuing forum for
discussion and recommendations on appropriate methods of handling new
valuation problems and disputes on an abstract basis. Only govern-
ments are represented on the Council and on its Valuation Committee,
but importers, exporters, and producers concerned with valuation
problems have access to the Council through the representatives of
their government.

The Valuation Committee of the Customs Cooperation Council

meets three times a year and is assigned the following tasks: 1/

To collate and circulate to the member nations information

concerning the valuation of goods for customs purposes by
each of them:

To study the domestic laws, procedures,; and practices of

the member nations, and to make recommendations to the
Council or the member nations designed to secure uniformity
of interpretation and application of the Brussels Definition
and standardization of procedures and practicas;

To prepare explanatory notes as a guide to the application
of the Definition;

1/ Customs Cooperation Council, The Brussels Definition of Value
for Customs Purposes, pp. 21-22.
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On its own initiative or on request, to furnish to member
nations information or advice on any matters concerning

the valuation of goods for customs purposes;

To submit to the Council proposals for any amendment of the
present Convention which it may consider desirable;

To exercise such other powers and functions of the Council
in relation to the valuation of goods for customs purposes
as the Council may delegate to it.

Under the Convention, member nations having disputes regarding
the interpretation and application of the Brussels Definition are
directed to attempt to settle them first by negotiastion. Failing
that, the Valuation Committee will comsider the dispute and make
recommendations for its settlement. If that step fails, the Customs
Cooperation Council will comsider the dispute and endeavor to resolve
it; its recommendations are binding only if the countries involved
agree in advance to accept them.

Courts.--Both the GATT (in Article X,3) and the Customs Cooperation
Council (in its ninth principle) indicate that governments should provide
impartial vreview of appraisment decisions. The GATT provision specifies
that such review should be conducted by a tribunal independent of the
agency entrusted with administration of the customs laws. The Brussels
Valuation Convention recommends but does not require that each member
country grant a right of appeal. 1/ All member countries of the
Brussels Valuation Convention, however, provide importers the right
of appeal either to higher administrative authority or to the courts. 2/
In most countries, this appeal may be made to courts or arbitration

bodies independent of the customs administration. As previously

1/ Customs Cooperation Council, The Right of Appeal in Customs Matters,
Study No. 10, Brussels, 1966.

2/ The word "court” when used in relation to foreign countries is
intended to connote "judicial, arbitral, or administrative tribunals"
which are independent of the agency administering or enforcing the
customs laws of each country.




customs so the courts must sometimes make a judgment

3

best fits the Definition. As = conseguenc

&

ent arbitration bodies) sometimes arrive at

A s

th the contentions of neither the cusionms

[

some countries, there is a further right of

court decisiocns tc the Interrationsl Couri

decision of the latter court is advisory but generally acce

the national court in its final decision.

The extent of court activity on customs valuation varies
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ably from country to country, depending largely on the extent

a country facilitates compromise settlements through consultations

the administrative hierarchy and also depending upon the degree of

jeopardy to the importer in going to court.

number of countries,

the loser is required to pay court costs plus the expenses of the

attorneys for both sides. In some countries,

the valuation case goes

to a criminal court, where the importer is subj

loses.
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and regulations of the individual member countries. 1/ Goods destined

for any member country may be entered and &u@‘pﬁd at any port in the
Community. Importers may pay duty in one country for subsequent ship-
ment to a second country or may tranship in bond through one country
for payment of duty in a second country. The member state of entry
retains half the revenue and the other half goes to the Community.
Beginning in 1975 21l customs collections will go to the Community.

The regulation establishes 2z Customs Valuation Committee for the
Community to provide a continuing forum for harmonization of customs
valuation emong the member states. The Community is establishing a
common training school for customs officers; it has largely harmonized
differences in the treatment of time and place. With respect to
"time", the Community regulation provides that prices actually paid
or payable may be accepted as long as the goods are received within

their usual delivery period, which may in no event exceed 24 months.

1/ Reproduced in Appendix D3. While the European Community applies
the Brussels Definition of Value in administration of the common
customs tariff, it is not used for the import valuations required in
the determination of variable import levies imposed by the Community
on certain agricultural products. The variable import levies are a
device used to achieve minimum import prices at & level high enough
to prevent interference by imports with internsl price policies for
grains, dairy products, sugar, olive oil, and certain cother products.
A minimum c.i.f. value is determined for imports of a particular
class of preoducts and a specific levy is applied to make up the
difference between such minimum c.i.f. price and the minimum import
price goal for such class of products. As indicated, the c.i.f. price
for all imports is taken as the lowest offer price. Since there is
usually a range of offer prices, the use of the lowest offer results
in a higher variable levy on some shipments than would prevail if
valuation procedures strictly in accord with the Brussels Definition
were used.
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The Community countries are attempting to harmonize uplifts and,
significantly, will attempt to harmonize court procedures. The latter
two tasks admittedly will take some time to achieve.

In general, the Netherlands and Belgium have not imposed uplifts
as frequently nor to the same extent as Germany, France, and Italy §n
concessionaire items and transactions between related parties. This,
along with quick customs clearance, has tended to enccurage entry at
the big perts in the Netherlands and Belgium for transshipment. With
respect to uplifts for scle concessionaires or selected purchasers,
German customs officials publish and apply general uplifts on certain
commodities (seldom over 15%) based upon industry studies and place
the burden of proof upon the importer to'§ustify a lower or no upliiftg
France is in the process of adopting similar practices. Italy imposes
some automatic uplifts. 1In the Benelux countries, there are no
commodity uplifts as such, but there are uplift determinations, when
indicated, for individual products imported by particular firms. For
some products, such as pharmaceuticals, the uplifts may be as much as
100% or more to offset nominal transfer prices. About 99 percent of
the total number of entries in the Community are liquidated on the
basis of the invcice price with or without adjustments. Absug
9 percent, however, are subject to uplift in order to approximate
a competitive price. In the Netherlands, only about 1-1/2 percent
of the entries is subject to uplift. The Community hopes to

harmonize these divergent practices on uplifts among the member states.

91-429 3 -78 -5
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Within the Community, Germany has the most court cases on valuation
with several hundred per year. Most appeals are on uplifts for sole
concessionaires. On the other hand, Belgium has virtually none. In
Beigiﬁm and France, most disputes that are not settled by consultation
within the customs hierarchy are settled by an arbitrationvcemmittee
and do not reach the courts. In France, an appeal from the arbitration
committee would go to the criminal courts, so that importers tend to
accept decisions below the court level. In the Netherlands there is
no significant expense in going to court. In Germany the loser, be
it the government or the importer, has to pay court costs.

Other member countries.--The United Kingdom, Denmark, and

Ireland joined the Eurcopean Community effective January 1, 1973.
Accession involves acceptance of the Community'’s common customs
valuaticn regulations outlined above. These three countries were
already members cf the Brussels Valustion Convention and their
acceptance of the Community regulation is not expected to involve
significant change in their requirements for customs valuation.

The United Kingdom has attempted to value as closely as possible
to commercial practice. A recent U.K. study indicated that about
99.6 percent of the total number of entries were cleared cn the
basis of actual transaction prices, either with or without adjustments.
About 13 percent cf the entries involved uplifts for selected

purchasers or related parties. The United Kingdom emphasizes
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consultation between customs officers and importers to settle disputes
on uplifts and provides for conferences, if necessary, with the importer
at five levels within the customs hierarchy. This may be followed by
referral to an independent arbitration board before resorting to
settlement in court. As a result of thé effort to reach a practical

and mutually acceptable appraisement at the administrative level,
virtually no cases have reached the courts in the United Kingdom.

A provision for advance filing of entries enables most merchandise to

be cleared within a few hours after arrival.

The other 17 member countries of the Brussels Valuation Convention
are subject to the discipline of membership in the Convention but
cannot be expected te be as uniform in their application of the
Brussels Definition as will be the countries in the enlarged European
Community.

Non-members.--Among the 58 countries which purportedly apply the
Brussels Definition of Value but are not members of the Convention,
many have limited acquaintance with the Brussels Definition; many
continue to base valuation procedures as much on local administrative
practices as on the Definition and its Interpretative and Explanatory
Notes. Non-member countries using the Brussels Definition have no
obligation to seek guidance from the Valuation Committee. However,
many such countries do so and also request Council publications to

assist them in implementing the provisions of the Definition.
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These 38 countries, which sccounted for less than 7 percent of
world trade in 1970, in general, accept the actual transaction price
adjusted to a c.i.f. basis aé the dutiable value unless there is doubt
as to its representing & competitive sale. There are, however, notable
exceptions. Thailand, for instance, bases dutiable value on the
wholesale cash price for which goods of like kind and quantity are
sold or could be scld, at the time and place of importation, without
trade discount. Morocco defines value for duty purposes as what would
be the "cash and wholesale value” of the goods delivered to the port
of entry. Peru determines its c.i.f. dutiable value by taking 120 per~
cent of the f.c.b. price, port of embarkation.

In addition to their use of the Brussels Definition, a number of
these 58 countries apply supplemental valuation practices to certain
articles. In Colombia, for instanmce, the dutiable value of imported
articles similar to domestically produced goods may be set at a level
not less than the average factory price of the domestic goods.
Singapore is a free port for most goods; of the duties levied, however,
about two-fifths are ad valorem based on the Singapore ''customs open
market value'. Argentina, Colombia, Ecuador, and Peru may use
promulgated minimum prices when the actual transaction price appears
to be guestionably low. The Central African Republic and Chad both

establish official prices on certain specified articles.
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It is common practice among these 58 countries to apply uplift
to dutiable value when import sales are not at arm's length, i.e.,
when unusual discounts are granted or special relaticnships exist
between buyer and seller. Nigeria adds z & percent buying commission
to the £.0.b. pfice if the invoice does not clearly state that such
commission has already been included.

Appeals procedures vary from country to country. Most countries
provide for appeals either through administrative procedures and/or
through the courts. Countries in which the administrative decision
is fipal and there is no recourse to the courts include Chile,

Colombia, Ecuador, Nigeria, and Peru.

Valuation Methods Employed by the United States 1/

U.8. valuation standards and order of precedence for their use

The customs valuation system established under sections 402 ané
402a of the Tariff Act of 1930 consists of several primary standards
with alternative subordinate standards. Although the system is basi-
cally positive in conception, certain elements in some of the standards
are of notional content. 2/ 1In addition, this system is buttressed by
the presumption of correctness attaching to the customs officer’s value
determinations and his authority under section 500 to value goods by

all reasonable ways and means.

1/ pProvisions of U.S. Customs valuation law are reproduced in Appendices
Dk, E, F, and G. An historical perspective to U.S. customs valuation is
presented in Appendix H.

2/ See Appendix D4 for notional content in U.S. standards—-sections 402
{c), (d), (&), and {(g)(1) and 402a (£} and (g).
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The five standards in section 402a are the valuation standards
established by the original section 402 of the Tariff Act of 1930,
Section 2 of the Customs Simplification Act of 1956 redesignated
section 402 as section 402a of the Tariff Act of 1930 and added a new
section 402 containing four additional standards. The Administration
had sought legislation to substitute the new set of standards for
the original standards. However, the original standards were retained
for use in appraising those articles, known as "final list! articles, 1/
on which the dutiable values for fiscal year 1954 would have been smaller

by 5 percent or more if appraised under the new section 402 standards.

1/ A Iist published by the Secretary of Treasury in 1958 pursuant
to section 6{a) of the Customs Simplification Act of 1956 (Public Law
927, 84th Cong.). This list was published in T.D. 54521, which is
reproduced in appendix E to this report. The 1956 act directed the
Secretary to list all articles for which the new standards would
result in a reduction of 5 or more percent in appraised value (based
on imports in fiscal 1954), and directed that such listed articles be
appraised under the old standards now set forth in section 402a.
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The nine standards provided by sections 402 and 402a are listed
as follows:

Section 402 Section 402z

Foreign wvalue

Export value Export value

United States value United States value
Constructed value Cost of production
American selling price American selling price

The standards in section 402 and those in section L0O2s differ
significantly by reason of definition. Standards that are identical

or kindred in name and description differ because terms used in section

Jo

402a, which had acguired meanings through administirative and 3judicial

Ca

rul

[

ngs, were statutorily redefined in section L02. Despite the many
variations in valuation resulting from the use of the nine standards,
however, two common characteristics prevail. The seven standards, other
than the two designated as American selling price (ASP), are based upon
the value of the goods in the country of exportation. 1/ The two
American selling price standards are based upon the selling price in the
United States of the domestic counterpart of the imported article. 2/
Within the overall U.S. valuation system, there are six different
subordinate systems for determining customs values. The article deter-
mines which subsystem will be used. Each subsystem consists of a primary

standard and two or more alternate standards. Each of the nine individual

1/ The two U.S. value standards use the U.S., market price as the basis
for the determination of dutiable value. This price is adjusted, however,
in order to approximate value in the country of exportation.

2/ See Appendix F for articles subject to American selling price
valuation,



standards is employed in more than one subsystem. Indeed, a given

standard may serve as a primary standard in one subsystem and an alter-

nate standard in another; moreover, a standard may serve as the first

alternate in one subsystem and the second alternate in another.

The category of articles to which each of the six subsystems applies,

and the primary and alternate standards, in order of precedence, are as

follows:

Articles

1. Those not on the final list
and not subject to ASP
valuation

2. Those on the final list
and not subject to ASP
valuation

3. Benzenoid chemicals subject
to ASP wvaluation and not on
the final list

4. Benzenoid chemicals subject
to ASP valuation and on the
final list

Subsystems,
standards and crder
of application

As defined in section 402:
a. Export value
b. United States value
c. Constructed value

As defined in section 402a:
a. Foreign value or ex-
port value, whichever
is greater
b. TUnited States value
c. Cost of production

As defined in section 402:
a. American selling price
b. United States value 1/
c. Export value
d. Constructed value

As defined in section 402a:
a. American selling price
b. United States value 1/
c. Foreign value or export

value, whichever is
greater
d. Cost of production

1/ 1In the case of benzenoid chemicals, if there is no similar com-
petitive article produced in the United States, headnote 4, part 1 of
schedule 4 of the Tariff Schedules of the United States requires the
use of United States value before resorting to the general use of the

regular standards of valuation.
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Subsystems,
standards and order
Articles--Cont. of appiication~~Cont.
5. Those subject to ASP As defined in section 402Z:
valuation under section 336 a. American selling price
and not on the final list 1/ b. Export value
c. United States value
d. Comnstructed value
6. Those subject to ASP bs defined in section 402a:
valuation under section 336 a. American selling price
and on the final list 2/ b. Foreign value or export
value, whichever is
greater

¢. United States value
d. Cost of production

Under any of these sUbsystems, customs may use the all reasonsble ways
and means authority provided by section 500. The order of precedence
for the use of these standards under the first four subsystems is shown
diagrammatically on the following page.

Nearly all merchandise enteriﬁg free of duty or subject to specific
duty, and a large proportion=-possibly as much as 80 percent by value——
of the merchandise subject to ad valorem or compound rates of duty, are
valued under the first subsystem listed, while most cf the remainder is
valued under the second subsystem. The final four subsystems are limited
to those few articlies subject to American selling price, and account
for less than 2Z percent by wvalue of the total imports of merchandise

subject to ad valorem or compound rates. Among these four subsystems, the

1/ The only articles currently subject to this subsystem are certain canned
clams.
2/ The only articles currently subject to this subsystem are rubber-
soled fabric-upper footwear and wool knit gloves valued at noct over
$1.75 per dozen pairs. No such gloves have been imported in recent
vears.
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two pertaining to benzenoid chemicals together are substantially more
important than the other two.

Although U.S. valuation standards are gpplicable to all imporited
DT

n

merchandise, the Bureau of Customs is mainly interested in the deter-
mination of the value of those articlies which are subject to ad valorem
or compound duties, or a sgpecific duty based on value, since the amount
of the duty payable on such articles depends on the valuation as well
as on the rate of duty. The data in the fellowing table show that U.S.

= -

imports subject to ad valcrem and compound duties were valued at $§17.7

e
o]

billion 1870. This represents &4.4 percent of all imports, which

totaled $39.8 biliion in that vesar.

U.S. imports for consumption in 1970

°
a6

Type of duty 1/ . Total value . Percent of total

¢ Billiom :

: dollars :
Free - : 12.6 = 31.7
Specific—w- e e e e e e : 9.5 : 23.9
Compagund or ad valorem———=—m—wm—m— s e § i7.7 ¢ L& 4
Total e e : 35.8 : 100.0

ce
o

17 Adapted from Appendix K, table 1.

Description of customs valuation.standards

The previous section outlined the six subsystems used in the United

States and noted the categories of articles to which each of the subsystems
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applies. This section briefly describes the nine standards defined by

sections 402 and 402a and indicates their approximate freguency of use.
The two export value standards and the single foreign value stand-

ard entail a determination of prices in the country of exportation.

The export value standards specify the price of merchandise sold for

export to the United States, whereas foreign value specifies the price

of merchandise sold for domestic consumption in the country of exporta-

tion, each including the cost of packing for export. For all items on

the final list, other than those subject to American selling price, customs

must attempt to determine both export value and foreign value and, if

" both are determinable, use the higher of the two as the dutiable value.

Cost of production and constructed value determiﬁe dutiable value

. through building up foreigﬁ costs, whereas the two United States Valﬁe

standards define dutiable value by subtracting from the U.S. selling

price of such or similar imported goods the expenses of bringing the

goods from the exporting country such as freight, insurance, U.S. duty,

the importer’s expenses, and profits., The foregoing seven standards

base dutisble wvalue, either directly or indirectly, on prices or costs

in the exporting country and exclude any other costs entailed thereafter.

The two American selling price standards base dutisble value on the price

cf like or similer competitive domestic articles in the U.S. market.
Abbreviated definitions for each of the nine standards are given

below. Complete statutory definitions are provided in Appendix B:

-2. Expért value.(as defined by sectiéﬁ 402)l—-The priéé;-;éughém;iﬁ;”-_

of exportation to the United States, at which such or similar merchan-

dise, packed ready for shipment to the United States, is freely sold

or offered for sale in the usual wholesale quantities in the principal
markets of the exporting country for export to the United States.
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2

2. Export value (as defined by section 402a).--The price, at the time
of exportation to the United States, at which such or similar merchan-
dise, packed ready for shipment to the United States, is freely offered
for sale to all purchasers in the usual wholesale gquantities in the
principal markets of the exporting country for export tc the United
States.

3, TForeign value (as defined by section 402a).-~The price, at the
time of exportation to the United States, at which such or similar
merchandise is freely offered for sale to all purchasers in the usual
wholesale gquantities in the principal markets of the exporting country
for consumption in that country, plus the cost of packing the merchan-
dise for shipment to the United States.

L. United States value (as defined by section L02).-~The price, at the
time of exportation of the merchandise being valued, at which such or
similar imported merchendise, packed ready for delivery, is freely sold
or offered for sale in the usual wholesale quantities in the principal
U.S. market for domestic consumption, less (a) the usual commission or
usual profit and general expenses, (b) transportation, insurance, and
other necessary expenses from the place of shipment to the place of
delivery, and (c) all customs duties and other Federal taxes payable

by reason of importation.

5. United States value (as defined by section 402a).--The price, at
the time of exportation of the merchandise being valued, at which such
or similar imported merchandise, packed ready for cdelivery, is freely
offered for sale to all purchasers in the usual wholesale quantities
in the principal U.S. market for domestic consumption, less (a) =2
commission not exceeding 6 percent or profits not exceeding 8 percent
and general expenses not exceeding 8 percent, (b) transportation,
insurance, and other necessary expenses from the place of shipment to
the place of delivery, and (c) the import duty. .

6. Constructed value (as defined by section 402).--The sum of (a) the
cost of producing such or similar merchandise at a time before the .
date of exportation which would permit production, (b) the usual general
expenses and profit made by producers in the exporting country on sales
of such or similar merchandise in the usual wholesale quantities for
export to the United States, and (c) the cost of packing the merchandise
for shipment to the United States.

7. Cost of production {(as defined by section 402a).--The sum of (a)
the cost of producing such or similar merchandise at a time before

the date of exportation which would permit produetion, (b) the usual
general expenses (but not less than 10 percent of the cost of produc-
tion) and the usual profit (but not less than 8 percent of the sum of
the cost of production and the allowance for general expenses) made by
producers in the country of manufacture on sales of such or similar
merchandise, and (c) the cost of packing the merchandise for shipment
to the United States.
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3 &

Datd showing the frequency of use of each of the nine current U.S

LE e
valuation standards are not available. An estimate made with respec
to imports subject to ad valorem dutles in 1969 indicates t
cent of the value thereof was appraised under section 402 and 20 percent
under section 402a. This estimate further indicates that the two export
value standards accounted for 79 percent (74 percent under section 402
and 5 percent under section 402a); constructed value and its counter-
part, cost-of production, 1/ 5 and 13 percent, respectively; foreign
value, 2 percent; the two United States values, less than 1 percent;

and the two American selling prices, less than 1 percent.

1/ The use of cost of production for appraisement has maf
increased during the past decade ceincident with the increasse
of automobiles which ares generzslly appraised on the basi £
production.
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Major differences between sections 402 and 402a valuation standards:

As noted earlier, four of the five valuation standards in

\V]
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ended, are variations of
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the section L02 standards. The fifth standard in section 402a, foreign
value, does not have a counterpart in secticn 402, The four pairs of

cantly

[N

standards appear glmost identical, but they differ

n

ignif
vecause of differences in the statutory language and in the definition
given to common terms.

The two United States value standards differ in their itreatment
of the amounts that may be deducted from the price of the imported

+
v

merchandise in the United States toc allow for commissions or profits
and general expenses of the impocrter. Section L402a fixes maximum
percentages for commissions (6% of the domestic selling price), pro-
fits (8%), and general expenses (8%), while section 402 allows the

a . - -

usual commissions or profits and expenses without limitation. The

(=N

section 402 standard usually results in larger deductions and a lower

dutiable value, which more closely approximates the commercial price

.

of the articie at its source, than the section #02a standard.

The cost of production standard differs from its counterpart,
constructed value. The former requires that minimum profits of 8 per-
cent and minimum expenses of 10 percent be included in the customs
jatter requires inclusion of the usual profit and

value, whereas the

expenses, which may result in a lower dutiable value.



cited language of section 4022 is not defined by statute but has been

cited language of section 402, however, is defined by statute to mean

the price at which the gcods are sold or offered either <o all purchasers

=

at wholesale or in the ordinary course oI

: . PR
trade TC cne Or more selecTed

purchasers at wholesale, provided the price fairly reflects the market

ki his means that customs may teke as the

value of the merchandise.

b
*

basis for dutiable value either the highest price any industrial user
or reseller other than retailer (or retailer if the cthers do not exist
will pay

such user cr

value. A ccongiderable

;j Under the old valuation standards, now designated as section 102z,
the term ''freely offered’ included prices in actual sales as well as
unaccepted offers sc long as the offers were bona fide. Under section 40
actual sale prices take precedence over unaccepted offers so long &s
they are freely made. The term is used interchangeably in this repord
to mean "'freely sold,” or "freely offered” as eppropriate.

91-429 O - 93 -8
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franchised importers. Thus the selected purchaser concept considerably
increases the number of transactions which can be used as a basis for
determining dutiable value under the export value, U.S. value, and
American selling price standards in section L02 as compared with their
counterparts in section L02a. The practical effect of this change is
to increase greatly the number of entries for which export value under
section L02 can be determined and to lessen the need for resorting to
the_use of alternate standards, particularly the more difficult con-
structed value standard.

Another difference concerns the divergent meanings given to the

' which is common to the two sections.

term "usuazl wholesale quantities,'
Under section 402a, the term has been interpreted by administrative
and judicial precedent over a long period of years to mean the quantity
in which the largest number of sales is made. In section 402, however,
"usual wholesale quantities" is defined as the quantity in which the
largest volume of goods is sold.

In brief, section 402 provides the basic U.S. standards of valu-
ation; it contains simplified standards made effective in 1958,
Section 402a is a continuation, for certain articles, of the more
rigid standards which have been in effect with minor amendments since

1930. It is limited in application to articles contained on the final

list, which is not subject to administrative change.

Customs practices in the United States
As an aid to appraisement, customs maintains on file price lists

obtained from domestic and foreign producers and information on prices



75

of imported merchandise, brokers' or agents' fees, and insurance and
transportation charges. Much of this information is obtained from the
documentation required for entry. Further information is obtained
through direct inquiries by customs officers in the United States and
by Treasury Representatives and Customs attaches stationed abroad.

For administration of ASP, customs receives samples of domestic
products and reports on domestic prices from U.S. producers of
benzenoid dyes and pigments. In additiom, a reservoir of technical
information is available through the import specialists in the

New York District, who have extensive contacts with the large foreign
trade community in the New York area and furnish advisory opinions

on request to other Customs Districts. In order to obtain uniformity
of appraisement, the necessary information is distributed throughout
the Customs Service. The flow of information and of advisory opinions
is coordinated by the Customs Information Exchange (CIE}, which
circulates bulletins throughout the service in order to keep all

ports current on appraisement and classification rulings.

All merchandise imported into the United States is subject to
appraisement. In order to expedite liquidation of the large volume
of entries, customs cfficials apply the standards mcre consistently
to those goods subject to ad valorem and compound rates of duty than
to those which enter either free or subject to specific duties.

Approximately 55 percent of the total value of U.S. imports for

consumption in 1970 was duty free or subject to specific rates of duty. 1/

1/ See Appendix X, table 1.
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Current merket prices are occasionally used for Those non-ad valorem

items which are imporied extensively by relsted firms at non-commercial
y

prices (bananas and coffee, Tor example;. These prices are distributed
to the District Directors in order to provide the greatest possible

e

s on the final list so as to ascertain

fodo

mines whether the article
whether section L02 or L02a szpplies. He then determines whether the
rticle is subject to appraisement under the American selling price
standard. If neither the final 1ist nor ASP gpplies, export value as
defined in section 402 is the primary standard tc be applied. Under
this standard customs must then determine the freely offered price for

+the wusual wholesale guantities  of such merchandise, i.e., the high-

; any willing purchaser at wholesale, or the highest

urchasers at wholesales, provide
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the price fairly refiects market velue. If the purchase price of the
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[

imported goods is not a freely offered price, customs uses the

3

is unavail-—

m

rom the same manufacturer, and if thi
able or unacceptable, the price of identical goods from snother manu-

facturer, similar goods from the same manufacturer, and similar gcods



from another manufacturer (all from the same exporting country as the

the freely offered price. Only when sales and offered sales of each
of these types of merchandise to wholesalers have been exhausted with-

out producing an acceptable dutiable value dces customs pass to sales

[

(BN

to retailers and, if it should ultimately prove necessary, Lo sales to
cénsumers,.in order to determine the free
of each of the listed types of mer;aandise st each of the three trade
levels have beeh examined without success, the appraisement process‘
passes on to the first alternate standard, United States value, and,

£ +this in turn proves fruitless, to the second alternate standard

(=N

constructed value.
f the imported merchandise is on the final list or is subject to
ASP, different considerations apply. For articles on the final 1ist

and not sudbject to ASP, customs must determine both export value and
foreign value, if possible, in order to select the higher of the two.
2 s

The freely offered price for all final list articles is the highest

valuation, customs must first determine whether the imports are indeed
competitive with a domestic product. Benzenold chemicals are competi-

tive if they are 1like in use. while footwear is competitive if it is

like in physical characteristics. IT it is determined that the im~

1/ In practice, "like in use", except for a few dyes, is generally
interpreted by Customs to mean identical.
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-

value is the freely offered price of the U.S. producer whose price is
closest o the price of the imported product. The ASP is usually, but
not always, the lowest U.S. price. It occasionally happens that there
are two ASP's, based on prices of two different U.S. producers, appli-
cable to imports of the same benzenoid chemical from two different
sources because the Toreign producers sell at different prices.:

In practice, the purchase price of the goods under appraisement
iz used as the basis for determining the dutiable value of perhaps 75
percent of the value of all ad valorem imports, and the cost of produc-
tion of the goods under appraisement is used for most of the remainder. 1/
The price of identical 2/ or similar merchandise is used only infre-
gquently as a basis for appraisement, i.e., in cases where price changes
have occurred between the time of sale and the time of exportation.
Although satisfactory identification of similar meréhandise may be
difficult, provision for its use is desirable for cases where there is
no purchase price or the purchase price, for one reason or another, is
regarded as unacceptable, but where acceptable prices for similar
merchandise are readily availlable.

Many aspects of the U.S. valuation system are complex and burden-

some to administer. Customs officials have developed practices which

1/ In terms of numbers of entries, the purchase price is used as a
basis for determining a still greater percent of imports. The determina-
tion of the cost of production of an article, once made (e.g. auto-
mobiles), is generally used for all subsequent entries of that article
during a contract period and need not be determined for each entry.

2/ The U.S. customs makes no distinction in order of precedence as
between the actual merchandise and identical merchandise produced by
the same manufacturer. The freely offered price closest to time of
exportation governs. Identical here refers to identical merchandise
from another manufacturer.



79

facilitate the administration of these standards. For example,

determinations with respect to the elements of time, place, quantity,

and transaction level are based on the operations of individual firms.

Any other approach would be impossible to administer and would
preclude any extensive use of the purchase price of the goods as a
basis for appraisement.

The time element presents few administrative problems. Invoice
price differs from the value at the time of export only for the
relatively few items whose prices fluctuate widely in a short pericd
of time. In most cases the delay between the date of the contract
and the date of exportation is short enocugh to permit only minor
price variations. In practice, the contract price is usually accepted
as the pfice on the date of exportation, except during periocds of
unusual price instability or currency fluctuations.

The dominant issue in litigation of appraisements concerns the
element of place, specifically whether the merchandise was freely
offered ex~factory or f£.0.b. port of export. Customs maintains
records of foreign manufacturers who sell ex-factory and may have
information that a given foreign manufacturer does not freely sell or
offer to sell on an ex-factory basis. These records do not always
confirm the claim, frequently made by importers, that the merchandise
was offered ex-factory and that the terms of the contract with the
exporter so specified. Charges such as inland freight to the port of
export may thus become subject to duty. A relsted but separate issue

concerns the inclusion of any intermediary agent's commission in the
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dutiable value. Importers may claim that these commissions are buying

commissions, but customs freguently determines that they are actually

selling commissions which the imporier must pay in order to purchase

the goods. These issues are especially important in U.S. trade witk

the Crient where prices regsingly quoted on an ex-factory basis
>y \./J - J

and, because of the language barrier, intermediary agents are often

The elements of guantity and transsction level are encountered

reguired tc determine
offered to &ill purchasers in the usual wholesale gquantities. If the

importer is a retailer, or if the gquantity is less than the usuail

l‘...l

wholesale quantity, customs will ascertain the price applicable to

the usual wholesale guantities and appraise on that basis whenever the
duty is materially affected. However, customs can accept the actual
the entry in most cases since the "usual wholesale gquan-
ities” is determined with respect to the exports of a particular firm.
The element of competitive conditions is reflected in U.S. valua-

tion standards in the reguirement for a freely offered oprice. Ad-

=

ministration of non-~arm’s=length transactions poses a serious problem
the growing importance of multinaticnal firms

in international trade. In some cases neither export value nor U.S3.

velue can be used because a freely offered price does not exist. To

censtructed value or cost of preoduction. Occasionsgily customs may have



81

to use notional authority such as i

5 C s 3,

provided by sections L02{(g)(1)

n

and 500 in appraising customs values under the latter standards, or
the notional authority in sections 402{(e)} and 402a{g) in appraising
under the Americam selling price standards.

The time required for appraisement may vary. Importers usuzlly
know the customs value befcre filing formal entry papers, and 2
pre-entry review procedure allows them to receive notification, within
two days after filing, of any changes made during a preliminary review.
Approximately 90 percent of all entries pass through this preliminary
review with no change. Formal notice of liquidation usually takes
6 to 8 weeks, but problem entries, including these involving possible

fraud or penalty actions, may take several years.

Appeals procedures

Protests of appraisement are to be filed with the Customs District
Director or Port Director within 90 days of the date of notice of
liquidation or reliquidation. 1/ The District Director is required to
review and act on a protest within two years from the date the protest
was filed. Requests may be made for an accelerated disposition of a
protest when the District Director has not reviewed the protest and
acted thereon within S0 days. His failure to act within 30 days after
receipt of such a request is deemed to be a denial of the protest.
Prior to the Customs Court Act of 1870, most protests to Customs

officials on appraisement resulted in no changes other than corrections

1/ Statutory provision for protest of an appraisement tc the Bureau of
Customs is found in sections 514, 515, and 516 of the Tariff Act of
1930, as amended. See Appendix C.
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of clerical errors. Review on & higher level by Customs officials who
did not participate directly in the decision which is the subject of
the protest may be‘soughﬁ vy the protesting party in lieu of review by
the District Director, provided the issue is (1) an alleged failure to
follow a published Customs ruling, (2) a gquestion of law or fact which
has not been ruled upon by the Commissioner of Customs or the courtis,

- ‘

or (3) a matter previocusly ruled upcn but involving new facts not

"

~]
3

O

e
o

considered in connection with the prev s ruling. he Importer may

bring a civil action in the Unit

M

d States Customs Court to contest the

£

denial of any protest. Appeals from decisions of the Customs Court

may be made to the U.S. Court of Customs and Patent Appeals (C.C.P.A.)

in cases involving gquestions of law. If the C.C.P.A. rules against

the importer, he may petition the Supreme Court of the United States

for a review by a writ of certiorari.

During fiscal year ending June 1972, the customs ccurts decided

[}

41 valuation issues affecting hundreds of shipments. The results of

the rulings during that period were 32 issues wcn by the government
involving $3.6 million in contested duties and 9 issues won by import-—
ers volving $0.3 million in contested duties. The reported amounts

of contested duties involved in these issues included the amounts on
hundreds of shipments wherein civil action had been filed with the

court but court action had been held in suspension pending a decision

on an identical issue. The decisions involved 2L issues befofe a single

Customs Court judge, 12 issues before an appellate panel of three Customs

Court judges, and 5 cases before the Court of Customs and Patent Appesals.
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Much appraisement litigation concerns the "ex-factory - f.o.b.
port of export" issue discussed in the prior section. A large portion
of the remaining litigaticn concerns constructed value and cost of
production determinations made by Customs in appraising gocds sold
between related parties.

U.S. ﬁanufacturers, producers, and wholesalers may also petition
the Commissioner of Customs for a review of the customs appraisement
of a particular imported article like that sold by the petitioner.

If the petitioner is dissatisfied with the Commissioner’s decision,
he may contest the aépraisement in the customs courts. Such cases

are rare.

Constitutional requirements for valuation standards

A legislative history of the various U.S. valuation standards
shows that standards which include freight and insurance in dutiable
c.i.f. value have had doubt cast upon their constitutional validity
in congressional debates and reports. The doubt was premised on the

belief that there was a lack of uniformity or the possibility of

preferential treatment. It seems appropriate, therefore, to include

in the report a brief comment on the judical precedents on the subject.
The doubt has been based on two constitutional provisions in Article I,
consisting of section 8, clause 1, and section 9, clause 6, which

read, respectively:
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The Congress shall have power to lay and collect

taxes, duties, imposts, and excises, to pay the

debts and provide for the common defense and general
welfare of the United States; but all duties, imposts,

and excises shall be uniform throughout the United States.

No preference shall be given by an regulation of
commerce or revenue to the ports of one state over
those of ancther & % %,

The underscored provisions are relevant to the subject of discussion.
There appears to be no interpretative judicial precedent on
these provisions based on duties per se. However, the requirement of

uniformity has been examined with reference to other taxes and the
principles of the decisions might apply equally to duties. The
United States Supreme Court has held that the uniformity required by
the Constitution for excise taxes is geographical uniformity,
not uniformity of intrinsic equality and operation. 1/ By geographical
uniformity is meant the laying of the same amount of tax on the same
articlesin each state, not uniformity in the sense of the collecticn
of the same amount of tax from each state. Thus, a tax may operate
unequally by reason of the unequal distribution or existence of the
article among the respective states. It seems, however, that this
interpretation does not answer the question of'the constitutionality
- of unequal customs valuation for duty purposes in different states
(which would be the case under a c.i.f. scheme) as opposed to unequal

distribution of the article in different states.

1/ Knowlton v. Moore, 178 U.S. 41 (1927).
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An f.o.b. customs valuation scheme may alsc result in unequal
valuation. Identical goods entering the United States from different
points of origin may be valued unequally because of their different
sources. Any inequity, however, would result from the differences
associated with the sources of the goods since the valuation of identical
goods from the same source would be uniform throughout the United
States regardiess of which port the goods entered. On a c.i.f. basis,
however, identical goods from the same source could be valued differently,
depending upon the location of the U.S. port of entry. F.o.b. valuation,
therefore, does not favor one state over another or one port over
another, since, whatever the valuation may be, it is assessed uniformliy
throughout the United States. C.i.f. valuation of identical goods from
the same source--because it may differ-depending upon the U.S. port of -
entry--can result in unequal valuation among different states or the

ports of the same states.

Although the Supreme Court has never addressed itself directly
to this customs valuation issue, some lower courts have applied the
Knowlton concept of geographiczl uniformity to encompass the same
tax rate levied on a changing tax base. 1/ The Supreme Court has also
interpreted the uniformity clause to require only that ''the law shall

be uniform in the sense that by its

Lol

rovisions the rule of liability

shall be the same in all parts of the United States.” 2/ Although this

1/ Standard 0il Co. v. McLaughlin, 67 F.2d 111 (1933); Miniature
Vehicle Lending Corp. v. U.S., 266 F. Supp. 697 (1967).
2/ Florida v. Meldom, 273 U.S. 12, 17 (1936).
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last statement must be considered obiter dictum, lower courts have

used the principle when interpreting the uniformity clause. 1/

As to the preference clause, the Supreme Court has held that =
preference resulting from geography, so long as it is reasonable,
is not a preference given to the ports of one state over those of

another. 2/

1/ Heitsch v. Kavanaugh, 200 F.2d 178 (1952), cert den. 345 U.S.
239 (1952).
2/ Alsbama Great Southern R. Co. v. U.S., 340 U.S. 216 (1950).
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Valuation Methods of Other Ccuntries

Countries which did not apply the Brussels Definition in
September 1972, accounted for 36 percent of free world imports in

1970, were the source of 50 percent of U.S. imports, and were the

market for 47 percent of U.S. exports. The valuation methods of

f-de
+
o

four of these non-Brussels countries, are given special study
the following pages--Australia, Brazil, Caﬁada, and Mexico--as is
the valuation system of Japan, prior tc that country's adoption of
the Brussels Defiﬁition of Value in September 1972.

Australia and Canade generally base_dutiable velue on domestic
prices in the country of exportation, Brazil fixes dutiable value
at the port of importation, and Mexico uses official prices
established by the govermment. Many of the remaining non-Brussels
countries, which account for a significant share cf world imports,
value imports on a c.i.f. basis, using é normal price concept
comparable to that of the Brussels Definition. Notable exceptions
are: Hong Kong, which for most articles is a free port; Taiwan,
which uses the wholesale price of the goods at the port of
importation less the import duty and an allowance of 14 percent for
costs and profit, or, as an alternative, the true c.i.f. price plus

20 percent; New Zealand, which, like Australia and Canada, bases
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dutiable value on domestic prices in the exportipg country; and Switzer-

land and Venezuela, 1/ which have tariff schedules comsisting chiefly

X,

or entirely of specific rates; and South Africa, which uses a notional

f.0.b. value.

Australia 2/

Australia values imports for duty purposes f.o.b. port of export.
Dutiable value is defined as the actual money price paid by the Austra-
lian importer, or the "current domestic value" of the goods, whichever
is higher, plus all charges payable for placing the goods free on board
at the port of export. The actual money price is adjusted to disallow
any discount or other deduction allowed to the Australian importer
which would not ordinarily have been gllowed to every other purchaser
on the date of exportation of an equel quantity of identical goods.

The current domestic value of the goods means the amount for which the
gseller of the goods to the purchaser in Australia sells or is prepared
to sell for cash on the date of exportation the same quantity of
identical goods to any and every purchaser in the country of expért
for consumption in that country. Thus Australia bases dutiable wvalue
on the higher .of (1) the actual f£.0.b. transaction price adjusted to

disallow any special discount, or (2) the value on the date of exporta-
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v of identical goods sold for domestic consump-

tion in the country of export plus gll charges necessary for placing

1/ Venezuela is expected to change over to an ad valerem tariff in
1973.

-~ i 3. % ~ ~ s @ L3 2
2/ See appendix D9 for the“text of the Australian valuation provisions.
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the goods free on board at the port of export. The alternate to actual
transaction value, the current domestic value, is similar to the foreign
value standard used by the United States under section 402a. Most
Australian imports are valued on the basis of current domestic value.
Whenever the dutiable value is difficult to determine, because the
goods are not sold for consumption in the exporting country, or are sold
only to exclusive agents; or are imported under any other unusual con-
ditions, the Minister for Customs and Excise may determine the dutiable
value at his discretion. Customs officials attempt to use this authority
in an equitable way, determining dutisble value, after discussions with
interested parties, on whatever basis is available and reasonable. Examples
of the types of goods which may be valued under this provision are works
of art, computers, automotive or electronic parts, leased goods, and
intermediate chemicals for captive use. Works of art may be valued by
expert appraisal. Other products may be valued at cost of production
plus an allowance for selling costs and profit. If the exporter agrees
that the value so established is the current domestic value, entry is
made under the usual valuation provisions, as Customs prefers to use
the Minister's discretionary authority only when its use is unavoidable.
Tﬁe Customs Tariff provides ''support values" for certain specified
products madein Australia. If the landed, duty-paid cost of an im-
ported product is less than the support value established for that
product, the importer must pay, in addition to the regular import duty,
an additional duty equal to 90 percent of the difference between the

landed, duty paid cost and the support value. Support values have

91-429 O - 75 -7
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been fixed for a number of chemical products, including synthetic
resins, synthetic rubber, ethylene glycol, and triethanolamine. Prod-
ucts covered by support values account for only a small proportion cf
81l Australian imports.

Whenever the Collector doubts the accuracy of the declared value
of dutiable goods, he may detain the goods and assess their value on
whatever basis he deems appropriate. If the importer objects te the
appraised value, he may request expert appraisal; but if he then
refuses to pay the duty based on the value as assessed by the Collector
or ascertained by expert appraisal, his goods may be sold by the Col-
lector.

In cases where expert appraisal is not requested and a dispute
arises as to the amount or rate of duty payable which cannot be recon-
ciled by consultation with the Regional Customs Administration, the
importer may make an administrative appeal to the Minister for Customs
and Excise, or he may pay the duty under protest and take subseguent
legal action. He may begin legal action, however, only if he paid
under protest and only within six months after payment of duty. In
administrative appeals, each side bears its own costs; in court pro-
ceedings, however, the unsuccessful litigant may be ordered to pay all
costs.

In order to prevent undervaluation of goods subject to ad valorem
duties, Australian law provides that the customs, at any time before
sale and delivery to a person who purchased and took delivery in good

faith and without any knowledge of the entry, may purchase any imported



coods for the declared vealue plus 10 percent. It is believed that

o

there are few if any occasions when this feature of the Australian

- . 1 -

law has been 1nvokKed.
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There have been complaints by GATT members against the system of

support values, as well as complaints against current domestic value
end the customs investigstions necessary tc establish that value.
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Some U.S. exporters have complained that certain products which had nc

¥

¥

domestic sales were valued by Austiralian Customs at cost of production
plus the usual profit on finished products, although the prcducts in
guestion were not finished products. The result, according to the
exporters, was over-valuation and loss of sales tc a foreign competi-~
tor. If they cut their price in an effcrt to meet the competitor's
price, they are liagble to run afoul of Australia’s antidumping laws.
This problem hsgs been solved in some cases by making sales in the

United States and thus establishing a current domestic value.

Brgzil

The primary standard of valuation used by Brazil tc determine the

dutiable value of imported goods is the "normel price,” i.e., the price

1/ See appendix D10 for the text of the Brazilian valuation provi-
sions.
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which those goods or similar goods fetch at the time of importation at
a sale carried out in conditions of free competition for delivery at
the port or place of entry of the goods into the country. The law
states that the invoice price may be taken as indicative of the normal
price.

A Finance Ministry directive states that the basis for calculation
of ad valorem duties shall be the price at which the merchandise is
normally offered for sale in the wholesale market of the exporting
country, plus expenses to the port of entry, less, where applicable,
any internal consumption taxes which are recoverable on export. The
directive further states that the price declared by the importer oﬁ
the import permit will, when verified by competent authority, be taken
as the basis for calculation of the duty. According to an instructiocn
from the Secretary of Federal Receipts, special discounts for guantity
purchase or advance payment are not allowable in calculating the duti-
able value.

While, in general, the inveoice price is accepted as the base for
dutiable value, Brazilian law provides two supplemental methods of
valuation to be used in special cases. On certain specified precducts,
"minimum values,” established by the Customs Policy Council, are used
as the dutigble value unless the invoice price is higher. The Customs
Policy Council has broad authority to establish minimum values as a
basis for the assessment of ad valorem duties. This authority has
been exercised in cases of dumping, in cases where price fluctuations

made it difficult to establish the dutiable value, to prevent harm to
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a domestic industry, and to combat fraud. Complaints by GATT members
indicate that minimum values have been established for more than 200
products and that the minimum-value system constitutes a prohibitive
barrier to imports of some products. Recently the number of products
subject to minimum value has been reduced, and the minimum value of
some products, principally dyes, has been lowered.

In addition to the minimum-value system, Brazilian law provides

1

for "base prices," also referred to as "reference prices" or "index

prices."”

Whenever Brazilian production of a commodity is prejudiced
by a general drop in import prices or by substantial price differences
among several supplying countries, the Customs Policy Council may
establish a base price, which is determined from the normal wholesale
price in the country of origin, from export prices to third countries,
from production costs, or from c.i.f. import prices. It is to be re-
calculated every six months and may be removed by the Council if the
abnormal price characteristics no longer exist. On entries for which
the declared value is less than the established base price, a specific
duty, equal to the difference between the declared value and the base
price, is levied in addition to the usual ad valorem duty calculated
on the base price. As of August 1971, base prices had been estab-
lished for 12 items, including aluminum, nylon textiles, tools, certain

chemicals, and toys. More recently, the Customs Policy Council has

established base prices for certain dyes in lieu of previously existing



minimum values. It is estimated that minimum values and base prices

H)
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gpply to no more thaan 10 percent of Brazilian imports

For most products the Brazilien importer must secure an import
permit and sign a contract for foreign exchange before ordering goods
frcm abroad. Certain products regarded as essential for the econcmic
development of the country are eligible for preferential exchange
rates. The application for an import permit is submitted with a pub-
lished catalog or list of prices, or with & pro-fcrma invoice if these
are not avallable, to the Foreign Trade Department of the Bank of
Brazil. BSome U.S. exporters have complained that the Bank of Brazil

will not issue an import permit if the price of the goods in question

is higher than the lowest recent price at which the goods have been

imported into Brazil, even if the lowest price represents an instance

ve distributors’

of dumping. Exporters state that they are afraid to g
discounts for fear that they may be required to sell gt the same price
to all other Braziliian buyers. To the extent that this is the prac-
tice, it indicates that the tendency of the Brazilian import contrcl
system, except for the relatively small number of products for which
minimum values or base prices have been established, is to depress
dutiable values in order to reduce costs and conserve foreign exchange
rather than to uplift them for revenue or protection.

When Customs cofficials chailenge, the declared value, they have eight
days to determine a new value. The importer then has 30 days in which to
protest the new value, and a decision on a protest must be rendered

within another 30 days. While the value is in dispute, the importer's
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declared value is provisionally accepted for the purpose of clearin
the goods, but the importer must post bond or make a deposit covering
the claimed difference pending a final determination of the dutiable

value.

Appeals concerning the valuation of imported merchandise are heard
by the First Chamber of the Brazilian Superior Tariff Council. If the
Council decides against the importer, he may appeal to the Ministervof
Finance, who, before making a decision, must refer the matter to the
Customs Policy Council. 1If the Minister decides against the importer,
the latter may appeal to the courts. If the final decision goes against
the importer, he must pay a fine amounting to either 50 or 100 percent of
the difference between the declared value and the verified value. Appeals
on valuation are rare in Brazil; most appeals are concerned either with

classification or with penalties for discrepancies in quantity.

canads L
Canada

Canadian valuation standards generally equate dutiable value with
value in the country of exportetion. The primary Canadian standard--
known as "'fair market value'--is based on the price of like goods sold
for domestic consumption at the time when, and place from which, the
goods were shipped directly to Canada. When fair market value cannot

be determined, dutiable value is based on the cost of production plus

1/ See appendix D11 for the text of the Canadian valuation provisions.
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an allowance for gross profit. Under specified circumstances, the
Governor in Council or the Minister of National Revenue is authorized
to prescribe the manner in which dutiable value is to be determined.
Finally., however determined, the dutiable value may not be less than
the price at which the goods were sold to the Canadian importer at the
time and place of direct shipment to Canada, less any decline in the
fair market value of the goods between the time of purchase and the
time of shipment.

Canadian law defines fair market value as the value of like goods
at the time and place of export, sold at arm's length under competitive
conditions for domestic consumption, to buyers at the same or substan-
tially the same trade level as the importer, in the same or substanf
tially the same quantity, and in the ordinary course of trade. . The
place of export is defined as the point where the goods begin their
continuous journey consigned to a point in Canada. If the conditions
necessary for the determination of fair market value cannot be met,
the customs law provides alternate techniques. For example, if no
sales for domestic consumption were made to buyers located at the place
of exportation, prices to buyers located nearest thereto may be used;
or if no sales occurred at the time of export, the most recent sales
price prior to the time of exportation that fairly reflects the market
value of the goods may be used. If no sales were made to domestic
purchasers gt substantially the same trade level as the importer,
prices at the nearest subsequent level may be substituted. In this

case, however, the price is adjusted to reflect the differences in
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commercial charges payable by purchasers at each of the two trade
levels concerned.

When like goods are not sold for domestic consumption in the
country of export (or are sold under conditions which preclude deter-
mination of fair market value) but similar goods are sold, dutiable
value is based on the cost of production of the imported goods plus an
allowance for gross profit based on the percentage of profit earned on
similar goods.

Under a variety of circumstances, Canadian law authorizes the
Minister of National Revenue to prescribe the manner in which the

~dutiable value is to be determined. He may do so whenever he finds
valuation impracticable under the regular valuation standards. He may
also do so if the imported goods are intended for packaging, assembly,
or further manufacture in Canada; are used or obsolete; are not of
prime quality; or constitute job lots.

Complaints on Canadian valuation practices by GATT members and by
U.5. exporters generally involve fair market value or value based on
cost of production. It is alleged that the determinstion of cost of
production requires business firms to divulge information which they
would prefer not to disclose, and that this could tend to hamper ex-
ports to Canada. It is also alleged that certain valuation techniques
used can lead to artificially high dutiable values. Some of the less-—
developed nations have complained that fair market value works a
hardship on them, because owing to inflation and scarcities, their

domestic prices are higher than prices in other countries.
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Consequently their exports to Canada, priced at the domestic level,
are often not competitive with exports from industrialized countries.

Appraisement decisions made st the time of entry are final unless
they are appealed within 90 dgys to the Dominion Customs'Appraiser,
whose decisions may be appealed within 90 days to the Deputy Minister
of National Revenue (Customs and Excise). Anyone adversely affected
by the Deputy Minister's decision may take an appeal to the Tariff
Board within 60 days. Final appeal is to the Federal Courts, where
formal, legal procedures, which generally reguire the emplcoyment of
counsel, are in effect.

The Tariff Board, which is the primary appeals body independent
of the customs administration, hears many cases without charge to the
appellant either for filing or presentation. The appellant need not
be present at the hearing. The Board rules only on appeals involving
specific imports through a particular port on a given day. Such
rulings are then applied by customs to all imports of like goods.
During the 5-year period 1966-71, the Tariff Board heard about 1L0
appeals, of which 95 cases dealt with tariff classification and another
35 cases dealt with the application of sales and excise taxes. Only
10 cases dealt %if% determinations of dutigble value.

Japan 1/

Japan acceded to the Brussels Convention on Valuation June 1,

1/ See appendix D12 for the text of the Japanese valuation provisions
prior to Japan's adopticn of the Brussels Definition of Value in
September 1972.
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1672, and began applying the Brussels Definition cf Value September 1,
1972. Accession to the Brussels Convention invelved relatively little

change from prior Japanese veluation practices despite the fact that

- ]

Japan had a system of positive valuation standards and a provision
for valuing on the basis of the price for ordinary wholesale guanti-
ties. The valuation provisions in effect prior tc September 1972 are
discussed in the follcwing paragraphs.

Japanese law prior to September 1972 provided a primary valuation
standard and four alternate standards, all of which valued imports
c.i.f. port of importation. The primery standard equated dutiable
value with the price of the imported goods sold in ordinary wholesale
quantities at arm's length in the exporting country at the time of
exportation, less any recoverable taxes paid in the country of expor-
tation, plus the ordinary expenses incurred up to the arrival of the
goods at the port of importation. Freight and insurance charges for
ocean freight were used in calculating dutiable value in lieu of the
actual expenses of air freight.

In case the dutieble value of goods could not be determined in
accordance with the primary standard, or in special cases prescribed
by Cabinet Order, the dutiable value was determined in accordance with
the following alternate standards in the stated order of precedence.

(1) The invoice price of the imported goods was sdjusted

with reference to other data, if possible, to compute

price eguivalent to the dutiable value as defined

[N

)
(

by the primary standard.
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(2) if the price of the imported goods cannot be determined,
dutiable valuewas based on the price of identical or
similar goods which arrived at the port of importation
at the most recent date before the arrival of the goods
concerned.

(3) 1If the dutiable value could not be computed in sccordance with
the preceding standards, it was calculated from a price-

| list of identical or similar, goods prepared in the
country of exportation by a manufacturer or seller of such
goods. This pricewas then adjusted to a c.i.f. basis.

(4) Finally, when all other methods failed, dutiable value was
based on the Japanese wholesale price of identical or
gsimilar imported goods adjusted to a c.i.f. basis.

Whenever the price of identical or similar goodswas used as a basis
for determining dutiable value, customs made any adjustments neces-—
sary to compensate for differences in quality or condition between
identical or similar goods and the goods concerned.

Some U.S. exporters have complained of adjustments made in the
invoice price by Japamese customs officials under the first alternate
standard in order to approximate the dutiable value specified by the
primary standard. These adjustments, often called uplifts, usually
gountel to an increase in the invoice price-of 10 percent or less,
although the uplift on a few products has reportedly ranged up to
100 percent. The purpose of these adjustmentswas to include agent's

commissions, advertising allowances, or other similar items in the
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dutiable value or to approximate a competitive price in import trans-
actions between related companies. In general, uplift did not appear
to be a major problem in trading with Japan.

A perscn or Tirm who disagreed with an appraisement could
submit a complaint to the District Director in writing. If the
complainant was not satisfied with the decision of the District
Director, he could submit a written request for review to the
Minister of finance, who made a final decision after consulation
with the Customs Duties Complaint Exaemination Council. If the
complainant was not satisfied with the decision of the Minister of
Finance, he could file suit in the Federal Court of Japan. In 1968
three valuation cases reached the District Customs Directors and
there were none in 1969. The text of current Japanese regulations
for appeal is not available but, presumably, does not differ

materially from those described above.
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Mexico 1/

nder the Mexican valuation system, dutiagble values are based
largely on "official prices" determined by the government. The primary
valuation standard is the official price or the invoice price, which-
ever is higher. Since official prices have been established for most
imports and are generally higher than invoice prices, dutiable values
are usually based on official prices. When no official price has been
established, the value for duty is designated as the invoice price at
the place of purchase. If there is no invoice price, or if the invoice
price is suspect, the examiner at the port of entry is directed to
estimate the dutiable value of the goods concerned on the basis of
whatevef information is available to him.

Official prices are established by the Secretary of Finance and
Public Credit. The Secretary is directed to base such prices, first,
on the prevailing wholesale price of the merchandise in the principal
exporting country as determined from company brochures, price listings
in trade journals, official government reports, or information supplied
by the manufacturer. Prices fixed in this way may be higher than many
actusl wholesale transaction prices. Second, if the wholesale price

in the exporting country cannct be determined, the official price is

=

based on wholesale prices of equal or similar merchandise in Mexico
City or in other important Mexican markets. Finally, if the wholesale

price in the principal country of export is 'notably less" than the

1/ See appendix D13 for the text of the Mexican valuation provisions.



cost of production or wholesale price of similar Mexican merchandise,

the official price is fixed on the basis of the current Mexican whole-
sale price or cost of production.

Under Mexican law, the Secretary of the Department of Finance and
Public Credit is supposed to recalculate the official price each time
there is a change of 10 percent in the price upon which the official
price was based. It has been reported that frequent changes take place
in the official price, 1/ since this is administratively easier than
changing ad valorem rates. If an importer is dissatisfied with a
classification decision (which indirectly determines valuation), he
may initially appeal the decision to the Customs Director (a division
of the Mexican Treasury Department). However, the official price as
such cannot be appealed.

More important than official prices in controlling Mexican imports
is the import licemnsing system. However, this is a matter beyond the

scope of a study on customs valuation.

1/ King, T., "Mexico-Industrialization and Trade Policies Since
1940" p. 75 (Paris, 0.E.C.D. Development Centre, 1970), Oxford
University Press.



Comparison of Valuation Standards

Because of the wide differences in contract conditions under which
people trade, no one method or technique of determining value can be
applied to all transactions. Generally a country has either a positive
valuation system consisting of a primary standard and one or more
alternate standards, certain elements of which are often notional,
or & notional system consisting of a single standard with
various technigues for determining the value specified by the one
standard. The most practical way of comparing the various valuation
standards of the United States and other major trading countries is
by the principal conceptual elements of value which, considered
together, specify the value defined by the standard. The eiements
discussed are merchandise valued, time, place, quantity, transaction
level, and conditions of competition. This section also includes
a discussion of the positive or notional nature of the various
standards, the techniques used to determine the value, and the ease

or difficulty of making appeals.

Merchandise wvalued

A principal element of concern in any &aluation system relates to
whether the dutiable value of an imported article is to be based on its
actual purchase price, or alternatively on the price of a like or similar
article, or on some other basis. In general, dutiable values are based
on prices for one of the following types of merchandise:

1. The goods under appraisement

2. Identical goods from the same manufacturer as the goods
under appraisement

3. Identical foreign goods from other manufacturers



4., Similar foreign goods

-

5. Identical or similar goods produced in the importing country
The Brussels Definition bases valuation primerily on the gcods

under appraisement but permits use of identical or similar foreign

goods when necessary. Brazilian standards and the principal

standards used by the United States specify the actual goods,

or identical or similar foreign goods, generally in that order. In

all of these countries, the actual transaction price of the imported

goods is generally accepted as the basis for calculating dutiable value;

valuation based on identical or similar goods is relatively infrequent.
Australia and Canada, recognizing a possible difference between

the actual transaction price of an imported article and the price of

identical goods scld for domestic consumption in the exporting country,

use the higher of the two as a basis for determining dutiable value.

This practice usually reéults in valuation based on identical foreign

goods.

f its

O

Mexico publishes a list of official prices covering most
imports and specifies that either the purchase price of the imported
goods or the official price , whichever is higher, be used as the basis
for ad valorem duties. The official price , which is generally fixed
at the price of identical gocods and is supposed to be changed whenever
the price of such goods changes DY 10 percent, prevails in most cases.

The American selling price standard used by the Unitedlstates

for valuing benzenoid chemicals and a few other specified products

which have a domestically produced counterpart pases valuation on

9i-429 O - 73 -8
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similar goods produced in the importing country. This standard is
applied to about one percent of the value of all U.S. imports subject
to ad valorem duties. Although customs valuation based upon goods

of naticonal crigin is contrary to Article VII of the GATT, it may
occcasionally be used in other countries as a last resort when better
means for arriving at the value of the imported goods do not exist.

Tc generalize, the actual transaction price of the goods under
appraisement is the dominant practical base for determining dutiable
value in Brazil, the Brussels countries, and the United States.
Australia and Canada rely chiefly on the price at which identical
goods produced in the exporting country are sold for domestic consump-
tion in that country, while Mexicc uses officially established values,

which are generally based on prices of identical goods.

Time

Since the value of an article being imported may vary between the
time it is ordered and the time it is delivered, a time for determining
value is generally specified as an element in customs valuation standards.
This time is usually either the time of exportation or the time of
importation. The customs valuation standards of the United States,
Australia, eand Canada, 1/ wuse the time of exportation; those of
Brazil, and the countries applying the Brussels Definition use the
time of importation; and that of Mexico makes no specific reference

to time.

1/ Canadian standards specify the time of shipment.



An importer seldom buys his goods either at the time of dimportation

or at the time of exportation. Purchases are generally contracted prior
tc exportation; custom-made articies may be shipped and delivered a
year or more after the time of order. In practice, customs cfficers
have found that during the time intervals involved for most importations
prices do not change significantly. U.S. customs officers make adjust-
ments for any known price changes. The Brussels countries usually accept
the actual transaction prices if there is timely delivery in due
course of trade (usually interpreted as within 6 months). Brazil
generally requires that the invoice price be the same as the price
shown on the import permit and thus rules out any adjustments for price
changes. Australia and Canada rely on the exporter to give, respectively,
the correct current domestic value as of the date of exportation or
the fair market value as of the date of shipment. Thus, insofar as
the element of time is concerned, it appears that the actual tramsaction
price is, with some exceptions, generally accepted by the countries
herein considered.
Place

Because the value of goods is likely to be increased by the
accunulation of expenses and related costs as the imported merchandise
moves from its place of production to markets in importing countries,
valuation standards include an element, referred to hereinafier as
"place™, defining the particular geographic location as of which the
value of imported goods is to be determined. Thus, the closer the

place for customs valuation purposes is to the market of the importing
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country, the higher the customs value is likely to be. In comparing
the customs valuaticon standards of different countries, place is
probably the most important single element to examine owing to its
considerable influences on the height of the customs valuations
obtained. For this reason, the significance of the various places
included in customs valuation standavrds is discussed, first, by
comparing the differences in the location of place, and then, by .

comparing the differences in the expenses reflected in the values

sssociated with those locations.

Location of place.—-Simply stated, customs valuation standards

determine the value of imports as of a place either in the country of
exportation or in the country of importation.

A1l U.S. standards except American selling price have the effect
of determining value as of the principal markets of the country of
exportation. Australian standards determine value as of the port of
export, while Canadian standards determine value as of the place from
which the goods were shipped directly to Canada. Mexican official
values are generally based on prices in the principal country exporting
the goods to Mexico, although in some cases they are based on the
Mexican wholesale price; once these cfficial values have been fixed,
however, place becomes irrelevant to their application.

Brazil and the Brussels countries determine value as
of the port or place of importation. The U.S. standards of American
selling price determine value at the principal U.S. market for the

domestic article.
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Whatever the place specified by a standard, customs must, in
appropriate cases, adjust a base value or price, to conform to the
specified place by adding or subtracting known charges. Thus, a
c.i.f. price may need to be adjusted to conform to an f.o.b. standard
by subtracting freight, insurance, and other costs of bringing goods
from the foreign port to the port of entry while an f.o.b. price may
need to be adjusted to conform to a c.i.f., standard by adding such
costs. For most standards, adjustments of this nature are made
administratively when circumstances require it. Recognizing the need
for adjustments of available prices to determine value as of a parti-
cular place, some alternate standards specify starting with one price
or value and then set forth the adjustments which must be made to
arrive at value as of the place desired for the standard. For example,
United States value, used by the United States as an alternate standard,
specifies place as the principal wholesale market of the United States,

and then provides a deduction for profits and general expenses as well

as for direct charges such as transportation, commissions and duty in

&

order to reach what is, in effect, the value in the country <f exporta-—
tion.

Expenses associated with place.--Standards specifying place at

or near the point of production include fewer expenses than those
specifying place at or nesr the final market, since expenses increase
as the product moves farther from its point of manufacture. The

.

significant expenses associated with pl
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freight, insurance, loading and unloading, buying and selling commis-
sions, brokerage, documentation, interest, storage, and certain non-
refundable "taxes.

U.S. standards specifying price in the principal market of the ex-
porting country (and Mexican official values to the extent that they

are based on price in the market of the exporting country) require

«
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nclusion of any freight or other costs to that market. ;/
Australisn and Canadian standards require the inciusion of costs to
the port of export or place of direct shipment, respectively.

The Brussels Definition and the Brazilian standard specify
+that all costs to the port of importation are tc be included in

the customs value. The statutes of the individual countries applying
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the Brussels Definition are generally qu
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s are treated as having been delivered to the
buyer at the port or place of introduction into the country of importa-
tion and that the associated treatment of time be either the time at
which the entry is presented or registered, the time of payment of

custom duty, or the time of clearance.

1/ U.S. customs officials frequently find that the port of exportation
is & ©p

rincipal market of the exporting country. When the usual com-
mercial practice is to sell ex—~factory or warehouse, that location may also
be accepted as g principal market. Approximately half the litigation

in recent years on U.S. customs valuation represents attempts by importers
‘to have their goods valued ex-factory or warehouse and thus avoid having
inland freight charges to the port of export and intermediary agent's
commission counted in the dutisble value,
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As the foregoing comparisons show, the Brussels Definition and
other c.i.f. standards specify place at a point farther from the point
of manufacture, and therefore include a greater accumulation of expenses,
than any of the other standards under consideration. Some countries
using these standards differ among themselves in their treatment of
the expenses of freight. For example, the former Japanese law
provided that the expenses of the usual method of transportation
other than air be used in lieu of the expenses of air transportation.
The countries of the European Community include the full cost of air
freight, prorated toc the border of the Common Market, provided the
value of the goods is increased by the use of air freight. If air
freight does not add to the value of the goods, the usual cost of
surface transport is used instead. The EBuropean Community similarly
prorates sea and land transport costs to an interior port on the
basis of costs to the customs border of the Community.

Expenses associated with place for American selling price are
those required to place the domestic srticle in its principal U.S.
market. Once Mexican official values have been fixed, they are not
adjusted in accordance with the costs that may be involved in each
individual entry.

Quantity

A specification fixing the element of quantity is necessary in a

customs valuation standard because prices may vary according to the

quantity purchased. The United States and other major trading countries

use different approaches to the quantity element, but in practice
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the quantity considered is generally the guantity unée; appraisement.
Australia, Canada, and the countries using the Brussels Definition
generaily sbecify the actual gquantity under appraisement, whereas the
United States specifies usual wholesale guantities. The pertinent
Brazilian statute and directives are unclear, and quantity is
irrelevant to Mexican official values.

U.S. valuation standards refer to "usual wholesale quantitites."
For articles not on the final list, the term means the quantity in
which the largest volume of goods is scid by a given seller; for articles
on the final list, it means the quantity in which the largest number
of sales is made by a given seller. 1In préétiée; ﬁo&ever, the Unitedl
States usually values the actual quantity under appraisement. The
former Japanese lay,.also specified "the ordinagy wholesale quantity."

The standards cf the Brussels coﬁntries and Brazil imply the actﬁal
quantity imported. Brazilian regulations, however, specify the normai
wholesale price and thus seem to imply wholesale quantities, but other
regulations disallow any quantity discounts. In practice, it is believed
that Brazil, iike the Brussels countries, accepts the price of the
actual quantity under appraisement. Australia and Canada specify the
same or substantially the same quantity as the imported goods. Australia
allows quantity discounts if they are equally available to all other
purchasers of the same quantity, and Canada allows them to the extent

that they are allowed in the exporting country.
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Transaction level

A specification defining the transaction level contemplated is im-—
portant in establishing customs value because prices generally increase
as an article passes from the manufacturer through the distributor,
wholesaler, and retailer to the ultimate consumer. Several different
approaches to the element of transaction level are expressed in the
various standards under consideration.

U.S. standards like the former Japanese standards, specify value
at the wholesale level. For the United States the term "wholesale"
generally means sales to industrial users or wholesalers. In practice,
however, both countries have valued most commercial entries at the
actual transaction level. The Brussels countries and Canada generally
appraise goods at the level at which the importer actuslly purchased
them. The Brazilian law seems to contemplate value at the actual
transaction level, but implementing directives of the Finance Ministry
specify that the dutiable value be based on the normal value in the
wholesale market of the exporting country. Australia requires only
that the price be one at which the same qguantity of goods is freely
offered to all purchasers, thus indirectly specifying the transaction
level, which need not be either the wholesale level or the actual
transaction level. Mexico requires appraisement at its official
prices, which are fixed at the wholesale level, or at the invoice
price if that is higher or 1f no official price has been fixed.

In summary, there are distinct differences in the treatment accorded

to the related elements of quantity and transaction level by the laws
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of the wvarious countries under consideration. In practice, however,
most of these countries value goods in the actual quantity imported

and at the trade level of the actual import transaction.

Competitive conditions

The conditions of competition under which transactions take place
vary widely and can cause considerable differences in price; consequently
it is necessary that a valuation standard specify the competitive condi-
tions contemplated. The invoice price in a given transaction, depending
on the degree of competition present, may or may not reflect all of the
considerations involved in the transfer of the goods from exporter
to importer. Transactions that frequently include the exchange of co%—
siderations in additicn to the invoice price are those between a parent
company and its subsidiary and thcse involving patents, trade-marks,
and exclusive franchises.

Most countries attempt to include these other considerations in
the customs value either by adjusting the invoice price to make it
conform to the competitive conditions required by the standard or by
using alternate standards not involving the use of the invoice price.
U.S. valuation standards require a price freely offered in the ordinary
course of trade. The Brussels Definition specifies a price in the open
market between buyer and seller independent of each other. The
Australian standard specifies the price at which the exporter sells the
same quantity of identical goods to any and every purchaser, and dis-

allows any discounts not available on an equal basis to every other
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cods would fetch at a sale carried cut in conditions of free competi-
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on. Canada values imports at their fair market value, which is

efined as the price at which the goods are scld at arm’'s length under

oy

competitive conditions in the ordinary course of trade. Japan, both
formerly and currently under the Brussels definition, has equated
dutiable value with the price of the goods sold at arm’s length. Mexico
does not deal with this element specifically, but in&irectlyvspecifies
conditions of free competition by its reguirement that the official
price be based on the prevailing wholesale price. Thus, every country
considered here purports to base dutiable value on the price which
prevails under competitive conditions.

Imports at discount prices for selected purchasers are treated
somewhat differently by the various countries under consideration.
Austra;ia disallows discounts to exclusive agents, and the Brussels
couﬁtries, with some variation in practice from country to country,
do not allow any such discounts granted for services performed primar-—

ily for the benefit of the exporter. The United States may allow such
discounts under the selected purchaser concept, and Canada allows them

to the extent that they are granted in the exporting country. The

Brazilian import control system tends to require that such discounts,

less of transaction level.
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Positive and notional standards and systems

The positive and notional concepts of customs valuation and their
use in the customs valuation laws of the United States and various foreign
countries are discussed in earlier sections of this report. It is there
pointed out that so-called positive valuation systems, usually consist
of a primary positive standard, and one or more alternate standards,
certain elements of which are often notional. The alternate standards
are to be used, generally in a specified order of precedence, whenever
the value defined by the primary standard cannot be ascertained.

Notional standards, on the cther hand, permit customs to select the
most appropriate technique for determining dutiable value in each case.
Alternate standards are not needed. Consequently, notional valuation
systems consist of a single notional standard together with a variety
of valuation techniques used to determine dutiable value as specified
by the standard.

Brazil and the Brussels countries have notional valuation systems,
while Australia, Canada, Mexico, and the United States have pri-
marily positive systems. The Australian and Mexican alternate stand-
ards and the final Canadian alternate standard are notional insofar
as they allow customs to use whatever valuation technique is deemed
most appropriate under the circumstances. As indicated earlier
there are specified notional elements in s number of U.S. standards
in addition to a last resort authority to ascertain or estimate value

by all reasonable ways and means.
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Countries using either type of valuation system often have one
or more supplemental standards, which are applied to a limited
number of specified goods, usually for the purpose of providing
special protection for domestic counterparts of the imported goods.
Australian support values, Brazilian minimum values and base prices,
the U.S. standards of American selling price, and the minimum import
values involved in the variable levy system imposed on certain
agricultural products by the European Community are such supple-

mental standards.

Valuation techniques

In order to ascertain the dutiable value defined by the
standard, customs must apply a specific valuation technique, which
generally consists of two steps: First, an appropriate transaction
price, cost of productilion, or other value is established for the
merchandise to be valued; and second, the value sc established is
then adjusted, if necessary, by adding dutisble charges not included
and subtracting nondutiable charges in order to arrive at the value
defined by the standard.

The principal types of valuation techniques used by the

countries under consideration are listed below:

1. Valuation based on an import transaction price

2. Valuation based on a transaction price in the domestic
market of the exporting country



3. Valuation based on
market of the 1
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Valuetion based on cost of prcduction data
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6. Valuation based on expected rentals (for leased goods)

7. Expert appraissl or appraisal by customs on any reasonabl
basis

1. Valuation based on import transaction prices 1s the principal

these countries, the actual transaction price for the import under

aopraisement is used as a base for veluaticn far more frequently than
PP

under sechion 402a, whenever they produce a higher
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use of domestic prices in the exporting

» the case of Mexico).

rely principally on prices for domestic

consumption in the exporting country, as does the United States under

3. Prices in the domestic markets of the importing country are
the basis for valustion under the alternate technigues of actual or
expected realization used by the Brussels countries and under the

Inited States value and American selling price standards used by the



United States. The foregoing, except American selling price, are
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based on prices of imported goods and must be adjusted by subtracting
customs duty, importer’s profit, freight charges and other costs

involved in moving the goods from the place specified by the standard
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to the domestic market of the importing country. Such adjustments
are not needed with American selling price, which is based on prices
of domestic goods in their principal U.S. market.

L. Valuation based on cost of production is specified by alter-
nate U.5. and Canadian standards and is an alternate technique used
py Australia to determine dutiable value under the Minister's discre-
tionary authority. It may alsc be used at times by other countries
when their usual valuation techniques fail to produce an acceptable
value,

5. ©So-called "official" valuation, which appears to be contrary
to Article VII of the GATT, is the principal valuation technique used
by Mexico. As previously indicated, this technique is also the basis
for Brazilian minimum values and base prices, for Australian support
values, and for the support prices used by the European Community as
a basis for calculating its variable levies on agricultural products.

6. and 7. Valuation of leased goods on the basis of expected
rentals and valuation by expert appraisal ér as estimated by customs
on any reasongble basis are valuation techniques of last rescri used
occasionally by nearly every country.

In summary, the dominant valuation techniques used by the

Brussels countries, Brazil, and the United States are based on import
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transaction prices; the principal techniques used by Australia and
Canada are based on domestic prices in the exporting country:; Mexico
bases valuation primarily on official prices established by the
government. Alternate techniques are used by the Brussels countries
principally as a cross-check on the validity of the invoice price in
transactions between related parties and as g means of determining
the percentage uplift which must be gdded to the invoice price to
approximate a competitive price. Most other countries use alternate

technigues as independent means of determining dutiable value.

Ease of appeal

Most countries afford importers the opportunity of protesting
an appraisement. The first step is usually a protest to customs
officials, which is generally followed by an appeal to higher adminis-
trative authority, and lastly to independent judicial bodies or the
courts. A protest to the customs authorities usually involves no
significant cost to the importer, whereas an appeal to the courts may
entail financial risk. Australia and most of the member countries of
the Brussels Valuation Convention may require the loser to pay court
costs and attorney fees for the opposing side. This financial risk
discourages valuation appeals to the courts in many countries, but it
also encourages customs to be conciliatory and to seek agreement at
the administrative level. Appeals to the courtsnare further dis-
couraged in some countries, e.g., Brazil and France, where a fine

may be imposed on the importer if the court upholds the valuation of

the customs service.
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In practice, valuation protests in most countries seldom go
beyond customs officials. In the Brussels countries and others, pre-
entry discussions eliminate many valuation problems between importers
and customs, while post-entry consultations and subsequent adminis-
trative appeals solve most of the remaining differences. Consequently,
formal appeals to the courts are seldom needed. The outstanding
exceptions are the United States, the Netherlands., Canada, and West
Germany. There is little financial risk in carrying a valuation case

to court in any of these countries.

91-429 O - %3 -9
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FART IIT. CONSIDERATIONS FOR UNIFORM INTERNATIONAL
STANDARDS OF CUSTOMS VALUATION

A rate of duty and customs valuation are the essential elements
of an ad valcorem system for imposing duties on imported goods. The
level of the duty imposed is the product of these two slements, i.e.,
the rate times the customs value. The rate is the visible element
of the duty measurable in terms of a precise percentage. The customs
valuation of imported goods, on the other hand, cannot be so precisely
stated, but, if properly conceived, is usually readily ascertainable.

The practice of some commentators on international trade is to
label only the rate as a "tariff" barrier, and to regard the customs
valuation standard as a "montariff" barrier. The identification of
the valuation standard as a "nontariff" barrier is rarely explained
and is usually not well founded. Ambiguity and undue complexity in
valuation standards can slow the determinations of the duty that is
to be levied and impede customs clearance, but the complaints--as
with the ASP system——are usually most concerned with the impact of
the value standard on the levels of duty assessed. It follows that
for ad valorem duties, the ""tariff" barrier inevitably is the combined
effect of the rate times the customs value--whatever the collateral

effects of the valuation system.
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Criteria for Uniform International Standards of
Customs Valuation

The earlier sections of this report indicate the extensive interest
in customs valuation principles that has been expressed cover a period
of time by those concerned with international trade policy. In res-
ponse to the directive of the Senate Finance Committee and its Sub-
committee that the Commission's report should discuss "uniform stand-
ards of customs valuation which would operate fairly among all classes
of shippers in international trade', considerable attention has been
given in this report to the valuation principles set forth in the GATT
and those considered by the European Customs Union Study Group. There
appears to be a consensus among the various groups concerned with
tariffs that valuation should, insofar as possible, be uniform, be
impartial, be based on genuine commercial values rather than on arbi-
trary or artificial values, be based upon prices in competitive trans-
actions, and be based on simple principles; that valuation decisions
should be fully publicized; and that eqitable appeals procedures
should be provided.

The Senate Committees also asked that the Commission Jevelop
these standards after studying the customs valuation procedures of
foreign countries and those of the United States. The information
obtained on these customs valuation procedures has been also set

forth in the earliier sections of this report.
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The Commission, having considered these customs valuation prin-
ciples and the valuation procedures of foreign countries and the
United Stateé, suggests that the following prineiples offer appro-
priate guidelines for uniform standards of customs valuation respond-
ing to the directive of the Senate Finance Committee and its Sub-
committee.

1. Fairness to all classes of shippers in inter-
national trade

Consistency with commercial practice

Simplicity

Precision

Predictability of results

Ready availability of needed informatiomn to
importers and to the customs

7. Provision for equitable review procedures

.

Sy N
®

These 7 principles are not mutually exclusive; they are obviously
interrelated in varying degrees. A valuation system which failed
to meet the requirements of any of principles 2 through 7 listed
above would ipsoc facto be unfair. Thus a system which based valua-
tion on arbitrary values rather than on commercial transaction prices,
one which is unduly complex, one which is unﬁecessarily vague o
ambiguous, one which leads to unexpected results, one which requires
information not easily available, or one which lacks equitable review
procedures could easily produce unfair valuations or result in long
delays in final appraisement which would be unfair in and of them-
selves. These principles of valuation are discussed individually
below.

1. Fairness.—-The first prinéiple to be considered is that of

fairness to all classes of shippers in international trade, as directed
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by the Senate Committees. To place this principle in context, atten-
tion is directed to the fact that the Senate Committees' desire to
have a thoroughgoing customs valuation study was prompted by provi-
sions in the Trade Act of 1970, as passed by the House, which would
have provided for Presidential action designed to eliminate the much
debated and highly controversial American selling price system currently
in effect for certain benzenoid chemicals, clams, and wool kanit
gloves. 1/ The Committee desired that an over-all examination should
be made of the valuation systems presently in use by the United States
and its trading partners, with a view to developing standards which
would be fair to all classes of tradersand which could be uniformly
applied by all countries.

Sovereign states have long used import duties as a means of
raising revenue and as a means of protecting domestic producing
interests. The tendency or effect of any levy of duties on imported
goods is to distort the patterns of trade which might otherwise have
occurred in the absence of the import levy. The persons and interests
promoting free and fair competition in the international markets of
the world generally are seeking the elimination or reduction of both
Yrariff" and Ynontariff" barriers and the trade distortioms they

produce.

1/ The Act as passed by the House did not contemplate elimination
of American selling price for valuation of certain footwear.
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nsofar as ad valorem tariffs are concerned, however, it seems
clear that, so long as they are among the instruments used by soverign
states to carry out their international trade policies, a2 prime object
or principle of those who are interested in promoting fair inter-
national trade——including the Senate committees in question--is, to
the extent practicable, to establish a customs valuation system suit-
able for uniform international application which does not involve
fixed elements of definition that inevitabiy discriminate or tend
to discriminate between classes of traders. In other words, the
Committees seek a customs valuation system soc designed that customs
valuations made in accordance therewith are in effect and to the
greatest practicable degree a 'meutral constant” in the duty formula,
as agézied to all classes of traders, thereby providing for the rate
of duty the sole role of expressing--on a visible scale--the quantum
or degree of duty or the incidence of protection intended.

A corollary to the foregoing principle is that a customs valua-
tion system that does not meet the requirements of the principle is
not fair; and, hence, should be appropriately modified to eliminate

its tendency or effect to discriminate between classes of traders.

2, Consistency with commercial practice.-—A valuation standard
should be consistent with commercial realities and should never be
arbitrary or artificial; this means, a valuation standard based upon

a commercial transaction price of the goods under appraisement.



3. Simplicity.--A valuation standard should be defined as simply

as possible to facilitate understanding and ease of administration.

4. Precision.--The elements of a valuation standard should be
defined with éufficient accuracy or precision in order to minmize
differences in interpretation and delays in msking final determinations.

5. Predictability of results.--When dutiable values are pre-

dictable, the business of exporters and importers alike is greatly

facilitated and unnecessary delays are avoided.

6. Ready availability of needed information.--A customs valua-

tion standard that is based upon commercial realities and which is
defined simply and precisely in a manner that will yield predictable
results should also have its requirements satisfied by information
that is readily available to exporters, importers, and customs offi-
cers. Many customs valuation standards in current use today, includ-
ing those of the United States, involve requirements for which the
needed information is difficult to obtain. A full administration of
such requirements inevitably leads to delays in the determination of
dutiable value.

7. Review and appeal procedures.--The system should provide a

procedure for the review of valuation decisions that will be readily
available to all parties and will afford impartial, equitable, and
rapid decisions on appeals. Regardless of how clearly and explicity

the value standard is defined, importers and customs officials will
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sometimes differ as to the correct dutiable value. Valuation systems
should therefore provide for review of valuation decisions within the
customs service and for appeal of contested ?aluations to the courts.,
When interpretations of valuation standards are made by customs authori-
ties or the courts, the interpretations should be publicized to avoid
repetitious litigation and should be uniformly followed at all ports.
Definitional Elements of Valuation Standards Considered
in Light of the Criteria
As previously indicated,‘customs valuation standards may be

either positive or notional, and they generally contain six defini-
tional elements, either stated or implied, which, taken together,
specify the value contemplated by the standard. These elements are:

merchandise valued |

time

place

quantity

transaction level

competitive conditions
There follows a consideration of the positive and notional types of
valuation systems, and of the various valuétion techniques, in light
of the aforementioned principles. The various available options
for each of the definitional elements are then considered in relation

to the principles.
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Positive versus ncotional systems

As previously indicated, a positive valuation system usually con-
sists of a primary standard plus one or more alternate subordinate
standards that are to be used in a specified order of precedence until
an appropriate valuation is obtained. To insure complete coverage of
all kinds of import transactions, a positive valuation system often
employs one or more notional elements in some of its standards. The
chief practical advantage of a positive system is that arbitrary valua-
tion is precluded because customs officials can be held accountable
for following a rigidly prescribed series of standards. The chief
practical disadvantage is its inflexibility in requiring customs to
attempt to determine dutiable value under éach of a series of succes-
sive primary and alternate standards until it finally arrives at an
acceptable appraisal. This inflexibility can give rise to frequent
litigation. A second disadvantage is that it is difficult to formulate
a positive system in which the primary and subordinate standards

achieve a common valuation goal.

‘A notional standard, on the other hand, defines value in terms
of the price which the goods in question would bring if they were
sold under specified conditions. Since the concept of customs valua-
tion expressed by the standard is generalized, it applieé to all ﬁer—
chandise without exception. Thus, a notional valuation system has
but one goal and needsvonly one standard. The chief advantage of such

a system is its flexibility: customs is freed of the rigid necessity



of applying each one of a prescribed series of standards in search

of an acceptable dutiable value and may pass at once to the particular
valuation technique which seems most appropriate under the circum-—
stances. The chief disadvantage is that the broad discretion granted
to customs officers provides greater latitude for arbitrary action.
Arbitrary valuations are unlikely, however, in e country which provides

equitable administrative and judicial appeals procedures.

Valuation techniques

As previously indicated, goods are often imported under terms
which do not conform to the various elements of value specified by
a.valuation standard. For such imports, customs officers must have
recourse to alternative methods of determining dutiable value. The
alternative methods or techniques are essentially the same regardless
of whether a valuation system is positive or notional.

Valuation techniques which permit valuation of the merchandise
under appraisement are preferable to those which base value on identi-
cal or similar merchandise. Those which base customs value chiefly or
entirely on relevant precise data are preferable to those which base
dutiable value largely on informed estimates or arbitrary allowances.
Likewise, techniques which use relevant data available in the importing
country are preferable to those which rely on data available only in
the exporting country, because the former do not require investigations
outside the customs territory and the needed data are more likely to

be available both to the importer and to the customs service.
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Valuation technigques generzily cégéist cof two éﬁeps: (1) deter-
mining the transaction price, or other specific value which applies to
the merchandise to be valued at some stage of the marketing process,
and (2) making any necessary adjustments to this base to conform tc the
elements of value as defined by the stanéard.v Valuation techniques
generally utilize one of the following prices or values as starting

points or bases for valuation:

1. Import transaction prices.,

2. Transaction prices in the domestic market of the
importing country.

3. Transaction prices in the domestic market of the
exporting country.

4, Cost of production data.
5. Expected rentals (for leased goods).

6. Value as determined by expert appraisal or as
estimated by customs on any reasonable basis.

7. Officially established values.

The first two bases permit direct valuation of the goods under
appraisement and best satisfy the other criteria. The next four are
somewhat less acceptable because they value the goods under appraisement
by reference to other goods, require investigations outside the customs
territory, use information that is not readily available, or depend
largely on estimates or arbitrary allowances. These four bases may,
however, be useful in the absence of better information. The last base
listed, official valuation, is unacceptable for obvious reasons previously

indicated.
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Any base or starting point for valuation may have to be adjdsted
to make value conform to the elements in the standard being applied.
Examples of some types of adjustments are given below:

1. Adjustments for freight and insurance charges.
2. Adjustment of the base price or value for time,
when there has been a price change, or for quantity

or transaction level.

3. Adjustments for royalty payments, commissions, or
other considerations not included in the base value.

4. Adding discounts which customs disallowed in
determining a competitive price.

5. Adding allowances for expenses and profit to cost of
production data to construct value at the specified
time and place.

6. Subtracting allowances for expenses and profit from
prices or rental charges in the importing country to
establish value at the specified time and place.

7. Adjustment of the invoice price in transactions between
related companies by adding an amount deemed sufficient
to arrive at a competitive price.

The last of the listed adjustments, popularly termed "uplift",
is a valuation technique used chiefly under a notional standard. It
should be recognized, however, that the value determined under an
alternate technique of a positive system may be equivalent to the value
established under a notional system by applying to the invoice price

an "uplift" determined by the same technique. The practical result may

be the same.
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Merchandise wvalued

The possible alternate choices for the element of merchandise
to be valued are listed as follows:
1. The goods under appraisement.

2. Identical goods from the same manufacturer as the
goods under appraisement.

3. 1Identical foreign goods from other manufacturers.
4, Similar foreign goods.

5. Identical or similar goods produced in the importing
country.

The first of these alternatives, the goods under appraisement, is
the one which best meets all the criteria; the use of identical goods
from the same manufacturer would appear to satisfy the criteria almost as
well. The use of identical goods from another foreign manufacturer or
similar foreign goods may produce results which are.less fair, less precise,
less predictable, and less satisfactory on all other counts than the first
two alternatives. In addition, the use of similar foreign goods is subject
to administrative difficulty in the determination of similarity.
Identical or similar goods from third countries at a different-stage of
economic development and with different wage levels pose additional
administrative problems and are less likely to yield a price which
approximates that of the goods under appraisement. The use of identical
or similar goods of other foreign producers, nevertheless, appears to be
a justifiable expedient in cases where the actual imported goods or

identical goods from the same manufacturer cannot be used.
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The use of the value of identical or similar goods of domestic
origin may resultiin uniform treatment, but is not consistent with
commercial practice, predictable, or simple to administer. TFor instance,
prices of domestic goods do not necessarily have a close relationship
to prices of imported goods. The importer, therefore, might have
difficulty in predicting the customs value of his goods and, consequently,
the amount of duty that he would have to pay. Further, this alternative
creates administrative problems for customs officials since it is
difficult and time consuming to identify and obtain accurate value data
on domestic goods identical or similar to the goods being imported. It

cannot be appliied to all imports, moreover, because it provides no
means of valﬁing goods which have no domestic counterpart. Evidence
of the general impracticability of valuation based on prices of goods
of domestic origin may perhaps be found in the fact that no country
uses such valuation to appraise all imports which compete with domes-
tically produced goods.

Although Article VII of the GATT provides that the customs
valuation of imported goods should not be based on the value of goods
of national origin, it is believed that this provision is intended
to prevent the use of the prices of domestic goods in the domestic
market from being used directly as the value of their imported counter-
parts, and is not designed to preclude the possible use of such prices
as a last resort guideor benchmark to valuation when other identical

or similar goods cannot be used. This latter practice apparently exists

to some degree in most countries.



Thus, the fairest and most direct basis for valuing imported mer-

chandise is the price of the goods under appraisement. Prices of
identical merchandise from the same manufacturer or, less frequently,
prices of other merchandise may be used either as a check on the
invoice price and benchmark to determine whether an adjustment of

the invcice price is needed in a transaction between related companies
in order to approximate a competitive price, or as an independent
basis of valuation when prices of the goods under appraisement cannot

be used,

Alternate choices for the time element inélude the date of the
sales contract, the date of shipment, the date of exportation, or
the date of importation.

Since the cost of the goods to the importer is normally fixed by
the sales contract, the best choice from the standpoint of fairness
and predictability would base dutiable value, whenever possible, on
the invoice price, which implies acceptance of the price at the time
of the contract. Yet, it would not azlways be feasible to specify the
date of the sales contract because that date is often difficult to
establish and because a time determination is needed for every entry,
not just for those which are the subject of a sales contract. Con-
sequently, a uniform standard should specify a precisely determin-
able time (time of shipment, of exportation, or of importation) and

should be sufficiently flexible to permit acceptance of the contract
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price, regardless of minor intervening price changes, provided there

is timely delivery in due course of trade.

Place

Place is particularly important in a valuation standard because
of the wide range of values that can result from a given transaction
depending upon the place specified. Alternate choices currently in
use in various countries include thé factory or warehouse of the
exporter, the principal market(s) of the exporting country, the port
of exportation, and the port of entry. Determination of the price of
goods at the factory or warehouse or at a principal market in a foreign
country can give rise to considerable administrative difficulty and to
much needless litigation. Unless these places are coincident with the
port of export, the customs officer must verify the inland point and
inland transport and commission charges in the exporting country.
Valuation as of these places would require customs officials to have
an intimate knowledge of current internal market conditions and
practices in foreign countries--a knowledge that would indeed be
difficult of attainment. Customs officials are in a poor position to
dispute declarations made regarding inland transport and commission
costs in the country of export and are often challenged when they do
not accept the declarations of such costs.

Thus the logical choice of an identifiable place for determination
of customs value narrows down to either f.o.b. port of export or ci:i.f.

port of entry. Most transactions in international commerce are made
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for importers' acceptance of the merchandise either f.o.b. port of
export or ¢.i.f. port of entry. These are terminal points for which
commercial documents on marketing charges are readily available to
the customs. Thus, consistency with commercial practice and ease of
administration suggest that a uniform international standard should
value goods either at the port of exportation or at the port of entry.
Either adequately meets the other criteria of simplicity, precision,
predictability and ready availability of needed information.

Because of the differences of cpinion as to whether customs
valuation should be made on an f.o.b. or a c.i.f., basis, arguments

for each are included below.

Lrsd

The "f.o.b." {port of exportation) alternate for place.--The

directives of the Committee on Finance and its Subcommittee were for
"unifo;m standards of customs valuation which would cperate fairly
among all classes of shippers in international trade".

Manifestly, there are difficulties involved in achieving fairnessA
of tariff treatment for like products from different foreign sources,
but such difficulties should not forestall bonafide efforts to achieve
such fairness to the greatest degree practicable. In any consideration
of one system of valuation &s against another, the criterion of relative
fairness is of course paramount. Indeed this principle is and has long
been a major cornerstone of both U.S. foreign and domestic trade
policy, as exemplified by our adherence to the most-favored-nation

concept.

21-42¢ O - 73 - 10
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it is appropriate to observe that in considering the fundamental
question of fairness in philosophical context, the taking into account
of established interests in the status quo--whether the wvaluation
system under scrutiny is based on c.i.f., f.0.b., or some other
valuation concept--is of no relevance. Any valuation system under
consideration should be analyzed on the basis of its inherent,
essential merit relative to other possible systems. 1/

The principle of fairness strongly supports an f£.0.Db. approach to
valuation. Unlike the c.i.f. alternate, which assumes, without demon-
strating, that the dutiable value of imported goods should include all
costs necessary to produce a product and to deliver it to the market,
the f.o.b. alternate includes only those cost elements incidental te
the manufacture or origination of the products themselves. It exerts
no influence on the choice of carrier or port of entry in the country
of importation and does not increase duties because a distant shipper
has had to pay higher transportation costs or give a duty preference
to nearby countries because of lower transportation costs. In con-
trast, the c.i.f. system, depending upon the product and relevant
economic factors involved, has the tendency of discriminating against
the high cost carrier and of diverting traffic to ports in the
importing country that are closest to the port of exportation, at

the expense of more distant ports in the importing countiry.

;j Tn this conncection, it is alsc noted that selection of a c.i.f.
system as the basis for the Brussels Definition of Value was apparently
largely a matter of preserving the substance of the custous valuation
systems of European countries involved, rather than a determination
that & c.i.f. standard was the preferable standard on the basis of merit.
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Finally, and most importantly, the clear effect or tendency of a
c.i.f. valuation system is to favor the nearby supplier and, conversely,
to discriminate against the distant source. 1/ From a producer's
point of view, transportation costs 2/ are charges over which he has
little or mno direct control. He can reduce or eliminate such costs
only by shifting his production facilities closer to the market place.
On the other hand, the costs of production, 3/ although greatly
influenced by the ecomomic environment in the host country, are
susceptible to modification by the producer’s introducing efficiencies
whereby productivity can be maximized and unit costs minimized.

The principle of fairness inherent in the f.o.b. valuation system
in respect of the location cof near and distant suppliers is effectively
demonstrated by the arithmetical illustration shown below:

Domestic  Contiguous In~-between  Distant

source source source source
Cost of production $70.00 $46.67 $43.33 $40.00
F.c.b. duty of 50% G 23.33 21.67 206.00
Cost of transportation 4 0 5.00 10.00
Total cost under f.o0.b. 70.60 70.00 70.00 70.00
50% duty on trans-

portation 0 0 2.50 5.00
Total cost under c¢.i.f, 70.00 70.00 72.50 75.00
Transportation burden i

under c.i.f. 0 G 7.50 15.00

1/ In this connection it is to be stressed that while c.i.f. data,
and certain cost facters embraced therein, are valid and highly useful
for a range of statistical and analytical purposes, they do not validate
the c.i1.f. concept for valuation purpcses. Such data can be collected
for statistical analytical purposes without imposing c¢.i.f. as a val-
uation concept.

2/ The term ''transportation costs" refers to the costs incurred on
goods from the port of exportation in the produc1ng -country to the
port cf-entry 1n the importing: country o

3/ The term "costs of production”, as used 1n this sense, embraces all
costs in the foreign country (imcluding profit) prior to expertaticn.
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In the example shown, the domestic and the three foreign sources are
zble to compete on an equal basis under an f.o.b. duty, because the
landed, duty-peid price of the foreign goods, is, in each instance,
equal to the price of the domestic goodsk In contrast, under a c.i.f.
duty, only the nearest of the above three foreign sources can continue
to compete in the market place on an equal basis without reducing pro-
duction costs; the two remaining foreign sources, although possibly
more efficient in production, face an increase in their total burden
resulting from imposition of a2 c¢.i.f. duty that may well take them out
of the market. They can no longer sell at a competitive price, unless
they are able to reduce their costs of production sufficiently to
offset the increased duty.

The f.o0.b. system of valuation, by being neutral with respect to
transportation and related costs, treats nearby and distant suppliers
alike. On the other hand, the increased burden resulting from c.i.f.
valuation falls precisely on those producers who must have a lower
cost of production to begin with in order to compete even under an
f.o.b. system. The effect of this discriminatory element in the
c.i.f., system is to bind more tightly together those countries which
are geographically close tc each other, at the expense of more
distant countries.

In summary, customs valuations made in accordance with the f.o.b.
alternate would be, to the greatest practicable degree, a neutral
constant in the duty formula as applied to all classes of traders,

thereby leaving to the ad valorem rate of duty the sole role of
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expressing--on a visible scale--the quantum or degree of duty or the

incidence of protection intended.

The c.1.f. (port of importation) alternate for place.--The

dutiable value of imported goods should inciude 211 the costs
necessary to produce a product and to deliver it fo the country where
it is to be marketed. Freight and insurance charges are components
of value at the port of entry just as much as raw material and labor
costs and manufacturer’s overhead and profit. The c.i.f. method
values imports closer to the point of competition with domestic
merchandise than does the f.o.b. valuation and thus accords better
with the protective purpose of tariffs. The c¢c.i.f. valuation applies
the same standard to all goods that are landed on the importing
country's shores. Therefore, it leaves undisturbed the cost/price
relationships that would exist among all foreign suppliers in the
absence of a duty.

There is a sharp differential effect on duties and trade patterns
depending on whether valuation is based on f.o.b. port of export or
on c.i.f. port of entry. It should be recognized that, generally
speaking, like products imported from close and distant countries
seli at about the same price in the country of importation.
Ordinarily transport costs are higher from a distant than from a
nearby country. To remain competitive the distant country must
usually have a lower production cost to offset its higher transport
cost. The following corollaries may be drawn from the usual relation-

ghips between price and transport cost:
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Imposition of an ad valorem duty based onm c.i.f.
port of entry will result in about the same duties
on similar products of both nearby and distant
countries. It will not ordinarily distort the
natural trading patterns that would exist in the
absence of a duty

Imposition of an ad valorem duty based on f.0.b.
port of export will ordinarily result in a lower
duty for & product from a distant country than
for a similar product from a nearby country. It
will tend to distort the natural trading pattern
in faver of trade with the distant country and to
the disadvantage of the nearby country.

The following tabulation illustrates the differential effect of
the place of valuation on the imports from near and distant countries.
It will be noted that both the costs of production and the shipping
costs are different for the two countries in the example below. The
higher shipping cost incurred by the more distant supplier is offset
by his lower cost of production, otherwise the more distant supplier
would not be able to sell his product in that market. Both the near
and the distant supplier can lay the product down at the port of the
importing country for $10, thus making them competitive with one
another before the duty is imposed. When the duty is levied c.i.f.,
this competitive relationship is not disturbed. However, when the duty
ig levied f.o.b., the original competitive situation is upset, and the
distant supplier has a price advantage in the importing country, since
all of his ccsts are not included in the f.o.b. valuation.

Production Shipping Landed Landed cost

Country cost cost cost 507 duty including duty
c.i.f. f.o.b. c.i.f. £.0.b.

Near $9.00 $1.00 $10.00 $5.00 84.30 $15.00 $14.50

Distant - 8.00 2.00 16.00 5.00 4.00 15.006 14.0C



any protective tariff favors the domestic industry over the foreign
industry, but this is the purpose of a protective tariff. TF.o.b.
valuation results in & &istortioﬁ of natural trading. patterns among
foreign suppliers vis-a-vis each other. Trade tends to be shifted to
the more distant countries which could not ship with c.i.f. valuation
or in the absence of & tariff., With f.o0.b. valuation this shift in
trade to the more distant countries results in a less efficient
allocation of world resources than would occur with c.i.f. valuation.

The inclusipn of intercountry transportation costs in dutigble
value may entail a higher dutiable value for goods shipped by air
than for the same goods shipped by surface transport. When a shipper
elects to use air freight, however, he considers that it is to his
economic advantagé to do so. It enhances the value of the merchandise
in the market of the importing country or enasbles him to make =z sale
which he might otherwise lose.

The c.i.f. valuation is more in accordance with commercizl
reality in that freight and insurance charges are intrinsic components
of value that bear on the competitive potential of imports just as
much as do manufacturing costs. The use of 2 valuaticn other than

c.i.f. distorts the competitive relationship that would exist in the

absence of tariffs.




Quantity

Theoretically, there are many choices which might be made on the
element of quantity, but practically speaking, there seem to be only
two acceptable choices: the goods may be valued either at the unit
price which applies to the actual quantity under appraisement, or at
the unit price which applies to such goods in their usual or ordinary
quantity. The first alternative is simple, precise, and predictable
because it is based on readily available data~-~the commercial trans-
action price of the goods under appraisement. In addition, it
produces reliable statistics which accurately reflect prices paid
for imported goods. The second alternative, to the extent that it
is actually enforced, insures that all importers of identical goods
receive identical treatment regardless of the quantity imported and
thus might seem at first glance to be the fairer of the two
alternatives, although it disregards the commercial realities of
guantity discounts. A strict and literal enforcement of usual
quantity would produce unpredictable valuations and delays in final
appraisement which would be unfair to all parties concerned. 1In
practice, the necessity of moving the goods would force any customs
administration to adopt a less than literal interpretation which
would permit acceptance of the transaction price in most instances,
while paying occasional lip service to the usual quantity concept.

It seems better to adopt a standard which can be literally administered
as written and which lacks the complexity and unpredictability

inherent in this altermative. Morecver, complaints by U.S. importers
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indicate that the use of usual quantity may at times result in the
disclosure of confidential data on prices to competitors. Thus, a
balanced consideration of all the principles of valuation, including
that of fairness, seems tc require that the valuation of imported

goods be based on the actual quantity under appraisement.

Transaction level

The same consideraticns apply with respect to the choice on the
element of transaction level as to the choice on quantity, as these
two elements are closely interrelated. There seem to be only two
acceptable choices for the element of transaction level: the goods
may be valued at the level at which they are imported, or they may
be valued at the wholesale level regardless of the level of the actual
import transaction. As on the element of gquantity, here, too, a
balanced consideration of all the principles of valuation suggests,
for the reasons indicated above under quantity, that imports should

be valued at the level of the actual import transaction.

Competitive conditions

It is axiomatic that customs valuation should be basad on prices
reached under fully competitive conditioms. The £ifth of the nine
principles formulated by the Eurcpean Customs Union Study Group
explicitly declares that "The system of valuation should protect
the honest importer against unfair competition arising from under-
valuation, fraudulent or otherwise’. Article VII of the GATT

specifies that the dutiable value should be the price at which the
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goods are sold "in the ordinary course of trade under fully competitive
conditions™. Every valuation system considered in Part II of this
study at least purports to require a freely offered, arms length,

open market, or competitive price such as would prevail in a trans-
action between a buyer and & seller independent of each other. The
element of competitiveness, in fact, is the only one on which all

known valuation standards are in substantial agreement. Any other
choice on this element would be manifestly unfair.

The fact of agreement that customs valuation should be based on
prices reached under fully competitive conditions, in no way lessens
the difficulties confronting custom administrations in determining a
competitive price. For example, discounts granted for services
performed by an exclusive importer, apparently for the bemefit of the
exporter, (e.g., advertising, promotion, technical service, or
servicing of trade-marked goods under warranty) raise doubt as to
whether the transaction price is equal to a competitive price. On.
the other hand, the benefits of such services in the importing
country are inmevitably divided or shared, but usually to an indetermin-
able degree, by both parties, so that administrative decisions as to
the portion of the discount, if any, to be allowed may to some extent
be arbitrary and differ from one country tc another. Thus, the
element of competitive conditions, on which all countries are
currently in agreement, is at the same time, the element which is
most difficult to admivnister uniformly for the increasing number of

transactions between related parties or with an exclusive importer.
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Uniform international administration

Uniform standards alone would not result in uniform international
customs valuation of imports. Administrative decisions play a
crucial rcle even under the most positive of present national valuation
systems. Therefore, along with any attempt to obtain uniform
standards, parallel measures should be taken to approach uniform
administration. At 2 minimum this would seem to involve international
coordination in training procedures for customs officers, periodic
international conferences of customs officials at the policy-making
level, and the maintenance of an international valuation committee to

issue opinions on disputed points.
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Part IV.--PROBABLE ECONOMIC EFFECTS IF THE UNITED STATES
WERE TC ADOPT THE SUGGESTED SYSTEM CF UNIFORM
INTERNATTIONAL. VALUATION STANDARDS BASED ON
RATES IN EFFECT ON JANUARY 1, 1972
Introduction
In Part IV, the Commission has made an effort to examine the prob-
.able econonmic effects of the adeption by the United States of the
Commissicn's suggested system of uniform international standards, while
assuming retention of the rates of duty in effect on January 1, 1972.
Any attempt to apa_yz uantitatively such probable economic ef-
fects must necessarily follow certain steps. These steps, in abbrevi-
ated form, are as follows: First, the effect of the adoption of a new
valuation system oﬁ the dutiseble values of imported goods must be de-
termined. Second, the effect of the changes in dutisble values on the
duty-paid price of imported goods must be assesseé. bFi ally, the ef-
fect of changes in duty-paid prices of imported goods on imports into,
and production and consumption in, the importing country or regions
thereof must be measured.

This part of the study provides an analysis of some dsta pertinent

to the first two steps described above. The data show the probable
effect of the adoption of the suggested valuation system on dutisgble
value and duty-paid price (termed the price effect) with respect to

individual import entries in a selected group of tariff items in the
Tariff Schedules of the United States (TSUS). The methodology followed,
the data used, and the assumptions and limitations involved are
described below.

The probable effects of the adoption by the

suggested valuation system on the volume of U.S. imports, production,



esponsiveness of imports to price changes, price elasticities of the

demand for imporits would be needed, but such elasticities cannoct be

calculated because U.S. wholesale price data while extensive are
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available by TSUS item. Similarly, supply ela
to measure the quantitative effect of the adoption of the suggested
valuation systems on U.S. production, but those supply elasticities
cannot be calculated for gimilar reasons. Although guantitative
measurement thus could not be made, a qualitative (i.e., large,
negligible, etc.) statement as to the probable effects of the adoptiocn
of the suggested valuation system on U.S. imporis, producticn, and

consumption is made where approprisate.

‘Methodolcgy of analysis

If the United States were to shift from the present valuatiocn

system to the suggested system with th

[¢]

f.0.b. concept, it would entail
four basic changes. 1/ These are: (1) uniform valuation at the port
of export rather than at a principal market in the country of export
(which may or may not coincide with the port of export); (2) valuation
at the actual guantity and transaction level rather than the usual

wholesale quantity; (3) elimination of the final 1list; and (k) elimi-

1/ This statement of major changes that would be involved if the
United States were to adopt the suggested uniform standsrds is not to be
construed as a recommendation for or against their being unilaterally
adopted by the United States. The valuation systems of most countries
contain variations and exceptions from the generally applicable standards
and it is possible that even if the suggested system of standards were
adopted for international use the different countries might retain some
of these valuation variations and exceptions.



nation of the American selling price. Adoption of the suggested

system with the c¢.i.f. concept would involve the same four changes,
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raluation system is made by analyzing the
effects of these changes.

As indicated above, quantitative analysis to determine the change
in dutiable value and the price effect resuliing from U.S. adoption of
the suggested standards was undertaken only for a group of individusl
import entries which do not purport to be a representative sample for
which the reliability can be statistically measured. For this purpose

57 TSUSA items were selected by knowledgesble specialists with a view

t0 giving coverage to important trade items subject to ad valorem or
compound duties at rates reasonably typical of each of the seven tariff

schedules. Within a TSUSA item entry documents were examined only for

the major nearby and distent sources. The basic analysis for probable

effect of adopticn of th

(]

suggested standards with either the f.o.b. or
c.i.f. alternate covered 1,657 import entries 1/. Several hundred

additional entries were examined for the special analysis of the final

1ist and American selling price.

.

1/ The deta for individual entries were obtained from three sources:
(1) a one-percent sample of orz’.gina‘g entry documents for one out of every
hundred impor:i entries made in fiscal years 1970 and 1971; (2) copies of
Customs Form 6431 - reports of appraising officers on individual entries
in 1967-71 involving questions of appraisement; and (3) Bureau of Census
Form 1812--customs officers reports on individual entries made in 1969
for the joint Bureau of Customs-Bureau of Census f.o.b.-c.i.f. study.
This study is described in the Bureauv of the Census publication

(footnote continued on following page)



The first goal of analysis was to determine what the dutiable value
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proposed standerds. Valuation under the proposed standards is based on
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the purchase price in an cpen market transacticn. From the documentation
available on individual entries (including among other things the
commercial invoice, prc forma invoice, and customs invoices with cus-
toms officer's adjustments to arrive at dutiable value) it was usual

possible to calculate a transaction price f.o.b. port of export.

Transaction prices on & c.i.f. port of entry basis could be determined

(I)

only for those entries where the goods were sold on a c.i.f. basi
Reported transaction prices adjusted to an f.0.b. port of export and
a c.i.f. port of entry basis were tsken as the dutiable vslue under
the f.o0.b. and c.i.f. alternates respectively.

Changes in duties payable were then calculated by applying the
rate of duty to the dutiable values under the two alternates of the
proposed standards and comparing these calculated duties to duties

-

payable under existing valuation standard Similarly, the changes in

U.S. Foreign Trade, Hignlights of Exports and Imports, FT 900-Ti-k,
April 1971.

Only a portion of the entries from the one-percent sample con-
tained sufficient documentation for analysis. Among the usable entries
€50 were analyzed. For most TSUSA items from a particular country,
less than 10 entries were available from the cne-percent sample and all
were included. Where more than 10 entries were available, the first 10
in sequence of filing were used. (There was no particular sequence in
filing within a TSUSA item.) About 750 entries were examined from the
Form 6431 in the same manner as those from the one-percent sample.

There were about 250 entries from the selected countries and TSUSA items
for which date were available from the Bureau of Census Form 18123 all
were analyzed.

3
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