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PREFACE

This report responds to the requirement in section 15422(c) of the Food, Conservation,
and Energy Act of 2008 (2008 Act) (19 U.S.C. 1484 note) that the Commission provide a
report to the Congress containing certain information relating to the use of the First Sale
method of valuing import transactions. The report is based in large part on information
concerning the use of the First Sale method that the 2008 Act required the Commissioner
of U.S. Customs and Border Protection (CBP) to collect and transmit to the Commission
on a monthly basis. The 2008 Act requires the Commission to transmit its report to the
Congress no later than 90 days after receiving the last monthly report from CBP—in this
case, by December 24, 2009.

This report includes tabulations of the number of importers using the First Sale rule and
the value of imported merchandise covered, in the aggregate, by tariff classification, and
on a sectoral basis, as well as descriptions and analyses of the frequency of such use. This
report also contains information on the aggregate transaction value of all merchandise
reported into the United States during September 2008—August 2009.







EXECUTIVE SUMMARY

What is the
purpose of this
report?

What is First
Sale?

Why use First
Sale?

How many
importers used
First Sale?

How
frequently was
the First Sale
rule used?

What was the
tariff
classification,
on a sectoral
basis, of First
Sale imports?

Is First Sale
use associated
with high
tariffs?

Congress has requested that the U.S. International Trade Commission provide data and
analysis about the use of the First Sale rule. Little is known about the use of this rule
due to the lack of historical data.

Where there are multiple sales of goods prior to their importation into the United
States, the First Sale rule allows importers, in certain circumstances, to use the price
paid in the “first or earlier sale” as the basis for the customs value of the goods rather
than the price the importer ultimately paid for the goods. Under U.S. law, the preferred
method of valuing imported merchandise for customs purposes is transaction value of
the goods sold. When such transaction value is required and the goods are sold more
than once before they are actually imported (e.g., in sales involving middlemen), the
First Sale rule allows an earlier sale to be used in declaring customs value as long as
that sale can be documented as a sale for exportation to the United States and the
importer meets all other Customs requirements.

Because the value attributable to earlier sales may be lower than that assigned to later
sales, use of the First Sale rule can lower the duties paid by importers. Without
additional data, however, it is not possible to determine customs revenue loss or
customs value decrease in U.S. imports associated with First Sale use.

Over the 12-month period investigated, from September 1, 2008, to August 31, 2009, a
total of 23,520 unique importing entities reported using the First Sale rule. These
account for 8.5 percent of all importing entities.

There are at least two ways to express the frequency of use. In terms of import value,
of the $1.635 trillion in total U.S. imports over the period, $38.5 billion was imported
using the First Sale rule, or about 2.4 percent of total U.S. imports. Another indication
of frequency is that importing entities used the First Sale rule on average in 2.9
different months during the year, although no information is available on the average
number of shipments imported using the rule.

Figure ES.1 below shows sectoral use of the First Sale rule. Only the textiles, apparel,
and footwear sector had both above-average First Sale use and an above-average tariff
rate. Table ES.1 below shows the top 10 HTS chapters (2-digit level) for which First
Sale use was the highest, in terms of both value and the share of sectoral import value
that used the First Sale rule.

First Sale use is not always associated with high tariffs. For example, importers
reported using First Sale when no duties would ordinarily be paid. These include
approximately $8.1 billion of imports from Canada, Mexico, and the U.S. Virgin
Islands, accounting for 21 percent of all First Sale imports. There are also numerous
cases of First Sale use for products that are unconditionally free of duty from all
countries with normal trade relations status. It is unclear how or why First Sale is being
used in these instances. Although no data are available on the total number of pre-
import transactions, it is possible that some importers may have reported First Sale use
in situations where there was only a single sale.
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First Sale use and above-average tariff rate
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Figure ES.1 Only the textiles, apparel, and footwear sector had both above-average
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TABLE ES.1 Top ten First Sale HTS chapters, by First Sale value and share (excluding chapters suppressed due to

confidentiality)

First Sale

HTS  Brief description® Value (Thousand $) Share of C.V.” (Percent)

Total 38,526,912 2.36

Top ten chapters by First Sale value
84 Machinery and computers 5,974,658 2.89
85 Electrical machinery 5,322,086 2.45
62 Woven apparel 1,964,764 6.07
61 Knitted apparel 1,896,745 5.48
27 Mineral fuels 1,588,250 0.54
22 Beverages 1,265,971 8.23
64 Footwear 1,072,720 5.92
30 Pharmaceutical products 1,026,425 1.96
73 Iron and steel products 925,683 2.93
42 Leather 853,792 9.66
Top ten chapters by First Sale share of total chapter imports

08 Fruits and nuts 821,855 10.66
42 Leather 853,792 9.66
22 Beverages 1,265,971 8.23
12 Oil seeds 138,300 7.98
06 Trees and flowers 100,852 7.39
03 Fish 639,192 6.13
62 Woven apparel 1,964,764 6.07
64 Footwear 1,072,720 5.92
67 Feathers 69,378 5.50
61 Knitted apparel 1,896,745 5.48

Sources: CBP (September 2008—August 2009 First Sale data) and U.S. Department of Commerce.

®For descriptive purposes only. Official tariff descriptions available at

http://www.usitc.gov/tata/hts/bychapter/index.htm.
PC.V. refers to customs value of general imports.




What is the
aggregate
transaction
value of U.S.
imports?

As requested by Congress, the Commission estimated that $1.411 trillion of U.S.
imports used the transaction value method—one of several methods of valuing
imports—from September 1, 2008, to August 31, 2009. U.S. Customs and Border
Protection estimated that this method is used to value approximately 86.4 percent of
total U.S. imports. The transaction value method is based on the price actually paid or
payable by a buyer for a good, plus adjustments for certain fees such as commissions,
packing, royalties, and licensing fees. First Sale use is only allowed when the
transaction value method is the method of customs valuation appropriate to an
importation.
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CHAPTER 1
Introduction

Every year, the United States imports more than a trillion dollars worth of merchandise,
involving millions of import entries and hundreds of thousands of importers.' Before it
reaches the United States, merchandise may be subject to a series of sales. For example, it
may be sold by its manufacturer to a middleman (in the same or a different country), who
in turn sells the merchandise to a U.S. importer (figure 1.1). Under U.S. law, the
transaction value of imported merchandise is the primary or preferred method for
determining the value of imported goods.? Generally, the transaction value is the price
actually paid or payable for merchandise when sold for exportation to the United States,
plus certain statutorily enumerated additions. In practice, the transaction value is usually
the price the importer paid for the merchandise. However, in the case of a series of sales
as referred to above, the importer may under criteria prescribed by U.S. Customs and
Border Protection® choose a sale that occurred earlier in the chain and use the price paid
at that point as long as the importer can establish that the earlier sale was a sale for
exportation to the United States. The option to choose the earlier sales price as the
transaction value is known as the First Sale rule.

FIGURE 1.1 Example of a series of transactions for which the First Sale rule might be applicable

Foreign country 1 or more transactions Customs territory of the
production outside the United States United States

UNITED STATES OF AMERICA ;

mg

Source: USITC staff.

L In FY2008, importers filed approximately 29 million import entries. CBP, Performance and
Accountability Report, February 17, 2009, 6. By way of background, when products enter the United States,
“the importer of record (i.e., the owner, purchaser, or licensed customs broker designated by the owner,
purchaser, or consignee) will file entry documents for the goods” with the U.S. Customs and Border
Protection (CBP). With regard to imports for consumption, “[e]ntering merchandise is a two part process
consisting of: (1) filing the documents necessary to determine whether merchandise may be released from
CBP custody, and (2) filing the documents that contain information for duty assessment and statistical
purposes.” CBP, “Importing into the United States,” revised November 2006, 11, 12. When a duty is
imposed, it is generally based on the customs value (as a percent ad valorem duty rate) of the merchandise.
But it can also be based on other factors, such as weight or quantity (specific duty) or a combination of value
and other factors (compound duty).

2 Section 402 of the Tariff Act of 1930, as amended (19 U.S.C. 14014a), lists the different bases of
determining customs value, the order in which they should be used, and the requirements of each one. Where
transaction value cannot be used for a shipment of imported goods, the secondary bases of valuation are to be
applied.

® For example, the merchandise covered by a prior sales transaction cannot have undergone processing
or manufacturing operations, so that the goods covered by the import entry are substantively different
merchandise.
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Purpose,

For example, the U.S. importer may assign a product’s customs value based on the
transaction between the manufacturer and the middleman ($A in figure 1.1), instead of
the transaction between the middleman and the U.S. importer ($B in figure 1.1).
Consequently, application of the First Sale rule may result in the transaction value being
determined on the basis of the price paid by a foreign buyer to a foreign seller. Although
$B will not always be higher than $A, when the last sale valuation is higher than a first or
earlier sale, use of the First Sale rule may reduce the customs value of the product and
hence lower the duty assessed on an imported item.*

This report primarily assesses use of the First Sale rule by U.S. importers from September
2008 to August 2009. If the First Sale rule were never used, the total customs value of
U.S. imports could potentially increase. However, because necessary data are not
available, this report cannot calculate potential tariff revenue loss or customs value
decrease in U.S. imports associated with First Sale use.

Scope, and Organization

Section 15422(c)° of the Food, Conservation, and Energy Act of 2008 (2008 Act) (19
U.S.C. 1484 note), enacted on June 18, 2008,° requires that the U.S. International Trade
Commission (Commission or USITC) provide a report to the Congress containing certain
information relating to use of the First Sale method of valuing import transactions. The
2008 Act also required that the Commissioner of U.S. Customs and Border Protection
(CBP) 7 collect and transmit to the Commission each month certain information
concerning the use of the First Sale method for a 12-month period (in this case September

* The First Sale rule was formally adopted in a 1996 Treasury Decision. U.S. Customs Service,
Treasury Decisions: Determining Transaction Value in Multi-Tiered Transactions (T.D. 96-87), December
13, 1996. If a product has been substantially transformed, it is considered a new article of commerce, and
values obtained in any transactions prior to the substantial transformation would be considered ineligible for
First Sale use. CBP official, e-mail message to Commission staff, November 23, 2009. For additional
information, see CBP, What Every Member of the Trade Community Should Know About: Bona Fide Sales &
Sales for Exportation to the United States, August 2005,
http://www.cbp.gov/linkhandler/cgov/trade/legal/informed _compliance_pubs/icp010r2.ctt/icp010r2.pdf.

> See app. A for a copy of the legislation.

® The Food, Conservation, and Energy Act of 2008 was enacted initially on May 22, 2008, and re-
enacted on June 18, 2008, to correct an administrative error. U.S. Customs and Border Protection began
collecting data on August 20, 2008.

7 On January 24, 2008, the CBP issued a Federal Register notice (73 F.R. 4254) regarding the
“Proposed Interpretation of the Expression ‘Sold for Exportation to the United States’ for Purposes of
Applying the Transaction Value Method of Valuation in a Series of Sales.” According to the notice, the CBP
proposed “a new interpretation of the phrase ‘sold for exportation to the United States’ for purposes of
applying the transaction value method of valuation in a series of sales importation scenario. CBP proposes
that in a transaction involving a series of sales, the price actually paid or payable for the imported goods
when sold for exportation to the United States is the price paid in the last sale occurring prior to the
introduction of the goods into the United States, instead of the first (or earlier) sale.” The CBP received more
than 100 submissions in response to the Federal Register notice, which reflected significant public interest in
the matter. Section 15422(d) of the 2008 Act expressed the sense of the Congress that the CBP not implement
any change in the interpretation of the expression “Sold for Importation to the United States” as it applies to
the determination of transaction value, prior to January 1, 2011. On August 25, 2008, the CBP announced its
withdrawal of the notice of proposed interpretation (73 F.R. 49939).
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2008-August 2009). 8 Section 15422(c) of the 2008 Act requires the Commission to
report on these First Sale use data broken down by importer use, frequency, tariff
classification, sector, and transaction value.

The CBP has submitted to the Commission the required import declaration data, and this
report provides information on the use of the First Sale rule, as reflected in those data.
One limitation on the Commission’s analysis should, however, be noted: the data
provided by the CBP do not include the values that the importers would have reported
had they used the price from the final pre-import sales transactions to assign value to
their merchandise. Consequently, it is not possible for the Commission to determine
customs revenue loss associated with use of the First Sale rule or to calculate the change
in total U.S. import customs value if the First Sale rule were not used.

The remainder of this chapter summarizes the approach and data sources used to address
the legislative mandate of the 2008 Act. Chapter 2 provides the data and analysis,
addressing each of the legislative requirements. Following the text are four appendices:
(A) a copy of the relevant legislation; (B) Federal Register notices; (C) summary of
positions of interested parties; and (D) additional data tables.

Approach and Data Sources

Parts A through D of Section 15422(c)(2) of the 2008 Act require that the Commission
include the following information in its report:

(A) the aggregate number of importers that declare that the transaction value of
imported merchandise is determined on the basis of the First Sale rule, including
a description of the frequency of the use of the rule;

(B) the tariff classification of such imported merchandise under the Harmonized
Tariff Schedule (HTS) of the United States on an aggregate basis, including an
analysis of the tariff classification of such imported merchandise on a sectoral
basis;

(C) the aggregate transaction value of such imported merchandise, including an
analysis of the transaction value of such imported merchandise on a sectoral
basis; and

(D) the aggregate transaction value of all merchandise imported into the United
States during the subject one-year period.

Information relating to parts (A) through (C) is derived primarily from CBP First Sale
data (see below) and USITC trade data. Data on the aggregate number of importers (part
A) are based on information received directly from the CBP. In this report, “tariff
classification” refers to the HTS 8-digit tariff line level (part B). Sectoral tabulations (part
C) are provided at the chapter level (HTS 2-digit), with additional aggregations as
appropriate. Chapter 2 of this report provides data and analysis on the number of
importers using the First Sale rule, the frequency of its use, and the value of imported
merchandise covered at several levels of aggregation: in the aggregate, by sector, and by

8 Although the CBP also provided data covering August 2031, 2008, these data were not used in the
analysis, as they cannot be matched with total monthly import data and comparable partial-month data are not
available.

1-3



tariff classification. Chapter 2 also includes an estimate of the aggregate transaction value
of all U.S. merchandise imports during September 2008—August 2009 (part D).

The CBP provided monthly First Sale data to the Commission covering August 20, 2008—
August 31, 2009.° These data include dates (month and year), tariff classifications at the
8-, 6-, 4-, and 2-digit HTS levels, the number of importers™ designating use of First Sale,
the customs value of the transactions, the shares of this value accounted for by the top
two importers, and the countries of origin. (The importer shares were needed in order to
apply confidentiality requirements.) The total number of importers, a figure used to
calculate the frequency of First Sale use, was obtained from the Customs Net Import File
(CNIF). For both First Sale and CNIF data, the Commission applied confidentiality rules
derived from the separate Commission and CBP rules, employing the more restrictive
rule in each case.™ Data are reported only if both of the following conditions hold:

e The value of the largest firm’s imports is less than or equal to 70 percent of the
total value of imports within the applicable HTS provision, and

e The combined value of imports of the two largest firms is less than or equal to 90
percent of the total value of imports within the applicable HTS provision.

The First Sale data in this report reflect information supplied by importers to the CBP in
response to a question on import declarations regarding whether the transaction value was
based on the first or earlier sale.? The values and percentages in this report are not
necessarily definitive indicators of the extent to which importers use the First Sale rule to
reduce their customs values and duty liability. One important caveat is that importers may
have indicated that the first or earlier sale was used in cases where there was only one
sale, in which case there would be no middleman and no financial advantage to using the
First Sale rule to reduce customs values. Another caveat is that because the indicator of
First Sale use was a new data element in the import declaration, there may have been a
lag between the time when the CBP added the question to import declaration forms and
the time when importers became fully informed about compliance, potentially leading to
underreporting. An analysis of monthly data, however, indicates that the percentage of

®The CBP did not capture any First Sale data from December 10, 2008 to December 17, 2008, even
though they were correctly included in import declarations. The data are missing due to the side effects of a
change in programming to support the transition from the old ACS import processing system to the new ACE
import processing system. The programming error was identified by CBP staff and corrected within a week.
The original data cannot be recaptured without imposing significant additional costs on importers. This loss
of data affects totals reported in chap. 2 for December 2008 (CBP official, e-mail communication to
Commission staff, January 7, 2008).

10 The “importer” field is essentially self defined by the importer and does not necessarily coincide with
a single firm. There may be many “importers” for one firm or one “importer” (such as customs broker or a
wholesaler) may be importing for many firms. Variations can also result from different parts of the same
company entering information inconsistently or simply from data entry errors. Consequently, the number of
“importers” cannot be directly interpreted as the number of companies or firms. See chap. 2 for discussion.

1 In general, the Commission will not disclose aggregate company data if the largest firm accounts for
75 percent or more of the total value of imports or if the two largest firms combined account for 90 percent or
more of the total value of imports. For a description of Commission practice in this regard in countervailing
duty and antidumping duty investigations, see “Antidumping and Countervailing Duty Handbook Thirteenth
Edition,” at http://www.usitc.qgov/publications/year in_review/documents/handbook.pdf, 11-24—-11-25. CBP
confidentiality rules state that data can be disclosed if the value of the largest firm is less than or equal to 70
percent of the total value of imports and if the number of firms is greater than two (CBP official, e-mail
communication to Commission staff, March 31, 2009).

12 Refer to 73 F.R. 49939 (August 25, 2008), which describes how Form 7501 will be utilized to gather
data to be submitted to USTR.
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imports designating First Sale use (on a value basis) became fairly stable after September
2008, suggesting that any underreporting due to importers’ lack of familiarity with the
reporting requirement was most likely of limited duration.®

In addition, because the data provided by the CBP were collected at the time of entry,
they do not reflect potential later information reconciliation. As the Target Corporation
noted in a written submission to the Commission,

A significant amount of information and documentation is necessary to
establish whether use of the “first sale” valuation method is appropriate.
Importers do not always have that information at the time of entry and
therefore may enter the merchandise on the basis of a “last sale”
valuation and flag the entry for possible reconciliation. Once the
information necessary to establish value under the first sale rule is
available, the importer may then file the reconciliation entry declaring
the “first sale” value. The information CBP is providing to the
Commission is being collected at the time of entry. Importers have up
to twenty-one months after the date of entry to file a reconciliation
entry. Thus, the data CBP is providing to the Commission would not
capture entries in which “first sale” value was declared through the
reconciliation process. As a result, the CBP data could underestimate
the use of “first sale.”**

As noted above, requirement (part D) directs the Commission to assess the transaction
value of all U.S. imports during a one-year period. One of several methods that can be
used to determine the value of imports, transaction value, is based on the price actually
paid or payable by a buyer for a good, plus adjustments for certain costs such as
commissions, packing, royalties, and licensing fees.”> Although there are other ways of
determining customs value, the preferred method, under U.S. law, is transaction value;*®
as discussed in the next chapter, this is the method used for the majority (86.4 percent) of
merchandise imported into the United States. Importers can use the First Sale rule only if
they are valuing merchandise using the transaction value method. Consequently, First
Sale imports are a subset of imports valued using the transaction value method.

To determine the requested aggregate transaction value, the CBP provided the
Commission with the responses to a question asked as part of its Entry Summary
Compliance Measurement (ESCM) survey under its Compliance Measurement
program.’” The ESCM survey verifies that imports have been correctly classified and that

13 See chap. 2 for details.

14 Target Corporation, written submission to the USITC, April 24, 2009, 2.

15 For a detailed description of “transaction value,” see CBP, “Importing into the United States,”
revised November 2006, 86-91; or 19 U.S.C. § 1401a(b).

18 “Under the [Trade Agreements Act of 1979], the preferred method of appraisement is transaction
value.” CBP, What Every Member of the Trade Community Should Know About: Customs Value, revised
July 2006, 7. “If the transaction value cannot be used, then certain secondary bases are considered. The
secondary bases of value, listed in order of precedence for use, are transaction value of identical merchandise;
transaction value of similar merchandise; deductive value; [and] computed value.” CBP, “Importing into the
United States,” revised November 2006, 85; 19 U.S.C. § 1401a(a)(1)(A)-(E).

17 «Compliance Measurement is the primary tool CBP uses to assess the accuracy of port of entry
transactions and to determine the compliance rate for all commercial importations. By using statistical
sampling methods, a valid compliance level for all commercial importations can be obtained. . . . Cargo is
sampled for compliance with international trade laws at the port of entry, at the time of entry into the United
States.” CBP, “Importing into the United States,” revised November 2006, 34.
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importers have complied with requirements to pay duty.' During the period October
2008-July 2009, the CBP added a question to the survey asking importers whether they
used the transaction value method. The CBP collected this information for 1 out of every
10 ESCM reviews. The survey question generated approximately 2,300 importer
responses, representing more than $54 billion in imports.”® The Commission used the
survey results to estimate the share of all U.S. imports that use the transaction value
method and then relied on the estimate to calculate the one-year total transaction value of
all U.S. merchandise imports.

Other figures used in this report are also the result of Commission calculations. Because
First Sale data were reported on the basis of general imports, the Commission has
calculated the share of First Sale imports as the ratio of First Sale import value to customs
value of general imports.? In addition, for some of the data analyses discussed in the
following chapter, data on First Sale use are presented in conjunction with average (ad
valorem equivalent) tariff rates. Depending on the product, tariffs may be assessed in
several ways—as percentages of customs value, on a per-item basis, or using other
methods. Thus, to find average tariff rates in each HTS category, the Commission
calculated the ratio of the duties actually collected by the CBP to the customs value of
total imports for consumption (since import duties are assessed on imports for
consumption).?

Unless otherwise indicated, the Commission obtained all other trade and tariff data from
the Bureau of the Census in the U.S. Department of Commerce, via the USITC
Interactive Tariff and Trade DataWeb at http://dataweb.usitc.gov/. Additional data
descriptions are provided in chapter 2 and appendix D. The Commission also invited
interested parties to file written submissions regarding this investigation; appendix C
provides summaries of the written submissions for each interested party.

18 CBP, “Compliance Measurement (CM) Program Overview,” 2008.

19 CBP official, e-mail message to Commission staff, July 17, 2009.

2 The “general imports” figure measures the total physical arrivals of merchandise from foreign
countries, whether such merchandise enters consumption channels immediately or is placed in bonded
warehouses or Foreign Trade Zones under Customs custody. USITC, DataWeb: Data Field Definitions,
http://dataweb.usitc.gov/ (accessed November 2, 2009).

2L The “imports for consumption” figure measures the merchandise that has physically cleared
Customs, either entering consumption channels immediately or entering after withdrawal from bonded
warehouses under Customs custody or from Foreign Trade Zones. USITC, DataWeb: Data Field Definitions,
http://dataweb.usitc.gov/ (accessed November 2, 2009).
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CHAPTER 2
Analysis of First Sale and Transaction Value

Data

This chapter analyzes import valuation in several ways, based on the frequency and value
of First Sale use at various levels of disaggregation. The data provided by the CBP show
that only 8.5 percent of U.S. importers used the First Sale rule and that these imports
accounted for only 2.4 percent of U.S. import value. While this analysis highlights some
relationships between use of the First Sale rule and other factors, the data are insufficient
to confirm firm explanations for all patterns of use.

Analysis of First Sale use across tariff classifications and in particular sectors suggests
that tariff rates can explain a portion of First Sale use. In particular, sectors such as
apparel and footwear have both relatively high First Sale use and relatively high average
duty rates, suggesting that reduction of the effective duty is a motivation for the use of
the First Sale rule. However, in some sectors, particularly food and agriculture, in which
the average duties paid are lower, tariff rates do not appear to explain the extent of First
Sale use. Furthermore, First Sale use is substantial for many products not generally
subject to duty and from countries and territories on whose goods little or no duties are
imposed (such as Canada, Mexico, and the U.S. Virgin Islands). Thus, factors that the
existing First Sale data do not address, such as characteristics of specific importers,
exporters, or distribution channels, may also be important in determining whether First
Sale is used by an importer and how importers may benefit from such use.’

In addition to analyzing First Sale use, the Commission was required to report the
aggregate transaction value of U.S. imports. Information provided by the CBP indicates
that transaction value is the most common method of import valuation, accounting for an
estimated $1.411 trillion (86.4 percent) of U.S. imports during the period from September
2008 to August 20009.

Number and Frequency of Importers That Used the First
Sale Rule: Aggregate Use

As mentioned in chapter 1, the CBP required importers to report whether they used the
First Sale rule for each import shipment that entered the United States between
September 1, 2008, and August 31, 2009.? In the CBP data provided to the Commission,
23,520 entities reported having imported goods using the First Sale rule in this period,
based on the number of unique importer codes appearing on entry declarations.?

! As noted in chap. 1, all First Sale information in this report is based on CBP summaries of
information reported on import entry declarations. This information includes the number of importers using
the First Sale rule and the value of those sales by month, by HTS tariff line, and by country of origin.

2 CBP also provided data covering August 20, 2008-August 31, 2008, but as noted earlier, these data
are not used in the analysis because they could not be matched with monthly import data.

3 See below for the distinction between an entity assigned an importer code and an importing company.
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One way to measure the “frequency of use of such method” is to calculate the number of
importers using the First Sale rule as a share of the total number of importers. Customs
Net Import File (CNIF) data show that a total of 276,405 entities imported goods into the
United States in the same 12-month period. Thus, the 23,520 entities using the First Sale
rule represent about 8.5 percent of all U.S. importers, suggesting only a modest degree of
use of the rule.

However, these tallies of importer codes do not reveal the exact number of importers,
because there is not necessarily a one-to-one relationship between an importer code and
an importing company. Different subsidiaries of the same company may be assigned
distinct importer codes, so that multiple importer codes may correspond to a single
company. Conversely, the holder of a single importer code may import for a number of
companies in cases when one company, acting as an importer of record, imports on
behalf of multiple consignees.*

Although there are no studies that compare how closely the number of importer codes
corresponds to the number of importing companies in the 2008-2009 period, a rough
estimate of this relationship can be made based on a 2005 study of importers’ activity in
the year 2000. That study identified 178,379 companies that imported in the year 2000,
while the CNIF file shows that there were 252,074 distinct importer codes in that year.
Thus, on average there were approximately 1.4 import codes per company in 2000.
Assuming this ratio holds true in 2008-09, the Commission estimates that approximately
16,600 companies used the First Sale rule, out of a total of about 195,600 U.S. importers,
during the reporting period.®

The number of importers reporting use of First Sale each month provides a second
measure of the frequency of First Sale use. Importers (in the sense of entities using
unique import codes)’ used the First Sale rule regularly throughout the year; in each
month, between 4,960 and 7,789 importers reported using this valuation method
(table 2.1). Because the 12-month total of 23,520 averages out to less than 2,000 unique
importers each month, the relatively high monthly totals imply that many importers used
the First Sale rule multiple times throughout the year. Importers that used the First Sale
rule used it on average in 2.9 different months during the year.?

The number of importers using the First Sale rule broadly reflects the trend of total U.S.
imports in the period. Both trends were affected by the global trade slowdown that began
in mid-2008 and the gradual recovery that began in the first half of 2009. The number of
importers reporting First Sale use was highest in September 2008. This number generally
declined in the first six months of the reporting period, reaching a low point in February

* The importer of record is the entity responsible for meeting all import requirements and paying all
assessed import duties. In some cases, the importer of record may deliver the imported goods to another
party, known as the consignee. The consignee is the individual or firm in the United States on whose account
the merchandise is shipped.

® The study could not match all imports to companies (for example, it excluded individuals who used a
social security number as an import identifier). Identified firms accounted for about 81 percent of total
imports in 2000. (Bernard, Jensen, and Schott, “Importers, Exporters, and Multinationals,” 2005, 32, 35, and
53.) In comparison, identified importers accounted for almost 98 percent of imports in the CNIF file in 2000.

® In detail, the estimated number of importing companies is equal to the number of importing codes
divided by 1.413. This ratio applies to both importers using the First Sale rule and total importers. The share
of importers using the First Sale rule (8.5 percent) will not be affected by these estimates.

" Throughout the rest of this chapter, “the number of importers” refers to “the number of importing
entities.”

8 The average number of times that importers used the First Sale rule is unknown, however, because
importers that used the rule may also have used it multiple times within any given month. Information on the
number of shipments using the rule within a particular month is not available in the data provided by CBP to
the Commission.
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2009, and then remained relatively steady until the end of the reporting period. These
changes reflect the overall contraction in U.S. trade in the reporting period, which also
reached its lowest recent value in February before rebounding slightly.

TABLE 2.1 Monthly First Sale use was stable and reflected overall U.S. import trends
2008 2009
Sep Oct Nov Dec® Jan Feb Mar Apr May Jun Jul Aug

Importers using First Sale rule

(number) 7,789 7,347 6,345 4,999 5,236 4,960 5,401 5,440 5,172 5,241 5,267 4,983
Value of products valued using First
Sale ($ billion) 3.25 494 383 268 294 290 3.63 3.06 242 287 3.37 2.63

Share of products valued using First
Sale in total import value (percent) 1.80 2.65 2.60 194 240 2.65 3.00 257 2.07 226 250 2.00
Sources: CBP (September 2008—-August 2009 First Sale data) and U.S. Department of Commerce.

®First Sale data are incomplete for December; see discussion in chapter 1.

The share of imports valued with the First Sale rule also remained relatively steady
during the period. In 10 of the 12 months reported, the First Sale value was between 2.0
and 3.0 percent of the total value of U.S. imports. Special factors may account for the fact
that two months (September and December) showed lower First Sale shares (1.80 and
1.94 percent). Importers may have underreported First Sale use in September because of
unfamiliarity with the new reporting requirement. First Sale use in December is certainly
underreported (probably by about 25 percent), because no First Sale information is
available for the December 10-17 period.® Other monthly changes in First Sale value
may reflect seasonal trade factors and changes specific to First Sale use, but with only
12 months of data there is no way to distinguish these factors.*

Number of Importers That Used the First Sale Rule by
Sector

The 2008 Act requires that the Commission report First Sale use “under the Harmonized
Tariff Schedule of the United States on an aggregate basis, including an analysis of the
tariff classification of such imported merchandise on a sectoral basis.”** The first portion
of this chapter examined First Sale use on an aggregate basis. The remaining sections of
this chapter examine First Sale use at more disaggregated sectoral levels, including both
the number of importers that used the First Sale rule and the value of such imports.
Appendix table D.3 reports this information at each level of disaggregation in the tariff
code (including 2-digit chapters, 4-digit headings, 6-digit subheadings, and 8-digit tariff
lines).

Importers using the First Sale rule are evenly distributed across broad industrial sectors.
Figure 2.1 shows that no one sector dominates First Sale use when measured by the

® See chap. 1 for additional information.

10 Reported data may have larger variation in an initial period as importers became more familiar with
new data requirements. Variation does not appear to be a large concern in the First Sale data, however,
because the number of importers using the First Sale rule closely tracked aggregate trade data. The share of
First Sale value in total import value also remained close to the overall average of 2.4 percent throughout the
reporting period, although the share in September was substantially lower than the average.

1 Section 15422(c)(2)(B). See app. A for legislation.
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number of importers. Together, the number of importers in the top three sectors (raw
materials other than plastics and rubber; other manufacturing;*? and textiles, apparel, and
footwear) account for 46 percent of all importers using the First Sale rule.” In more
detailed categories, however, the number of importers that used First Sale can vary
widely (table 2.2). At the two extremes, only 14 importers of ores (HTS chapter 26) used
the First Sale rule, while nearly 4,200 importers of machinery and computers (chapter 84)
used this rule.*

The number of importers using the First Sale rule in each HTS chapter reflects both the
overall number of importers in each sector and the share of importers in that sector who
use the First Sale rule. In some sectors, such as raw materials, the larger number of
importers using First Sale reflects the prominent role these sectors play in overall U.S.
imports, with high import volumes and many U.S. importers. In other sectors, such as
textiles, apparel, and footwear, the larger number of importers using First Sale reflects a
more moderate number of overall U.S. importers but relatively higher rate of use of the
First Sale rule among these importers. Because of data discrepancies in the CPB data and
confidentiality requirements in CNIF data for disaggregated sectors, however, it is
impossible to provide a more detailed examination of First Sale use based on the number
of importers. CBP data on the value of First Sale use are more easily aggregated across
sectors and more readily matched to publicly disclosable trade statistics, as described in
the next section of this chapter.

12 Other manufacturing includes “miscellaneous manufactured articles™ such as furniture and toys
(section XX of the HTS) as well as arms (section X1X), artwork (section XXI), and products made of stone,
ceramics, glass, and precious stones (sections X111 and X1V).

'3 Figure 2.1 overstates the number of unique importers in each aggregated section to the extent that
companies import products in multiple chapters within a section. There is no better information available on
the number of importers by broad sector, however. The broad sectors in figure 2.1 include all sections of the
tariff schedule. Food and agriculture includes sections I to IV of the HTS; plastics and rubber includes section
VII; other raw materials includes sections V, VI, and VIII to X; textiles, apparel, and footwear includes
sections XI and XII; metals and metal products includes section XV; machinery, transportation, and
computers includes section XVII and part of section XVI (HTS chapter 84); electrical equipment includes
section XVIII and part of section XVI (HTS chapter 85); other manufacturing includes sections XIII, X1V,
XIX, XX, and XXI; and “no sector identified” includes the special and temporary classifications in section
XXII. Because of confidentiality requirements, vehicles and transportation equipment sectors were reportable
only when aggregated with other sectors, such as machinery.

4 The sum of importers across all chapters in table 2.2 exceeds the total of 23,520 importers noted in
the previous section, because a single importer may import goods multiple times in these sectors.
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FIGURE 2.1 The number of importers that used the First Sale rule was widely distributed across broad
sectors

Number of importers by broad sector
(Total: 23,520)

Mo sector identified
) 9 .
Flastics and rubber ! Raw materials
8% 17%

Electrical equiprnent
10%

Other manufacturing

Food and agriculture 15%

10%

Machinery,
transportation, and Textiles, apparel, and

computers footwear

10% Metals and metal 149,
products
12%

Source: CBP (September 2008—August 2009 First Sale data).



TABLE 2.2 The number of importers that used the First Sale rule varied substantially by HTS chapter

Importer Importer

Chapter  Description count Chapter Description count
01 Live animals 75 50 Silk 45
02 Meat 69 51 Wool 42
03 Fish 389 52 Cotton 191
04 Dairy 337 53 Natural fibers 56
05 Misc. animal products 58 54 Manmade filaments 218
06 Trees and flowers 205 55 Manmade staple fibers 122
07 Vegetables 437 56 Yarn and rope 257
08 Fruit and nuts 333 57 Carpets 221
09 Coffee ok 58 Special woven fabrics 249
10 Cereals 149 59 Coated fabrics 181
11 Milling industry products bl 60 Knitted fabrics 234
12 Oil seeds 272 61 Knitted apparel 1,641
13 Resins and vegetable gums il 62 Woven apparel 1,802
14 Misc. vegetable products 35 63 Made-up textile articles 1,141
15 Fats and oils 194 64 Footwear 554
16 Prepared meats 212 65 Headgear 559
17 Sugar ok 66 Umbrellas 175
18 Cocoa 103 67 Feathers 158
19 Prepared cereals 372 68 Stone products 875
20 Prepared fruits and vegetables 394 69 Ceramic products 719
21 Misc. food 378 70 Glass 1,117
22 Beverages 551 71 Precious stones 615
23 Food residue 41 72 Iron and steel 268
24 Tobacco 53 73 Iron and steel products 2,600
25 Stone 174 74 Copper 434
26 Ores 14 75 Nickel 45
27 Mineral fuels 145 76 Aluminum 784
28 Inorganic chemicals 248 78 Lead bk
29 Organic chemicals 362 79 Zinc bl
30 Pharmaceutical products 154 80 Tin 49
31 Fertilizers i 81 Misc. base metals Fkk
32 Dyes and paints 325 82 Tools and cutlery 1,011
33 Essential oils 499 83 Misc. metal products 1,230
34 Soap, waxes, lubricants 426 84 Machinery and computers 4,199
35 Modified starches 168 85 Electrical machinery 3,379
36 Explosives feeid 86 Rail equipment 58
37 Photographic goods 44 87 Vehicles Fkx
38 Misc. chemicals 324 88 Aircraft *hk
39 Plastics 3,659 89 Ships 38
40 Rubber 965 90 Precision instruments 1,531
41 Raw hides and skins 62 91 Clocks and watches 227
42 Leather 1,350 92 Musical instruments 177
43 Fur 69 93 Arms 60
44 Wood 1,398 94 Furniture 2,596
45 Cork 36 95 Toys 1,256
46 Straw 195 96 Misc. manufacturing 874
47 Wood pulp rkk 97 Art 242
48 Paper and paperboard 1,861 98 Special classification provisions 2,105
49 Books and newspapers 1,817 929 Temporary legislation 301
Total (all chapters)? 23,520

Source: CBP (September 2008—August 2009 First Sale data).

Note: *** indicates not reportable because of confidentiality requirements. See chap. 1 for specific requirements.

%Total (all chapters)” does not equal the sum of all HTS 2-digit importer counts. The sum of importers by chapter
exceeds the total number of importers because a single importer may import goods multiple times in these sectors.



Value of Imports That Used the First Sale Rule

This section provides an analysis of the value of imported merchandise using the First
Sale rule in both aggregated and disaggregated sectors, as required by the 2008 Act. The
aggregate value of all merchandise imported using the First Sale rule between September
2008 and August 2009 was $38.5 billion, or 2.4 percent of total U.S. imports in the
period. That share (2.4 percent) is considerably lower than the share of importers using
the rule (8.5 percent). This discrepancy may indicate that most importers use the First
Sale rule for only a portion of their imports. It may also indicate that importers using the
First Sale rule have smaller import transactions on average than importers that do not use
the rule. Further analysis of this discrepancy would require information on firm-specific
use of the First Sale rule, which is not available in the data provided by the CBP.

As with the number of importers, the value of merchandise imported using the First Sale
rule is widely distributed across industrial sectors (figure 2.2), although value is less
evenly distributed than the number of importers. The value of First Sale imports in each
HTS chapter reflects both the total value of imports in each sector and the share of
imports in that sector valued using the First Sale rule. The value of First Sale imports is
highest in the machinery, transportation, and computers sector, which accounts for nearly
one-third of total First Sale value.” Figure 2.3, which lists sectors in the same order as
figure 2.2, indicates that this higher First Sale value is due in part to the sector’s above-
average First Sale use as a share of its total import value. (The high value of the sector’s
U.S. imports overall also plays a role.) While the food and agriculture sector and the
textiles, apparel, and footwear sector have more moderate First Sale values, they have the
highest First Sale use among all sectors when measured as a share of their total imports.
First Sale use by raw material importers, as a share of value, is the lowest among all
broad sectors. Appendix table D.3 reports First Sale use in more disaggregated sectors.
The disaggregated data show, for example, that the lower share of First Sale use in the
raw materials sector is driven by the very low use of the rule by importers of mineral
fuels (HTS chapter 27).

The higher rate of use of the First Sale rule in the textiles, apparel, and footwear sector
illustrates one prominent characteristic of First Sale use: First Sale use is higher (as a
share of total imports) in those sectors with the highest average tariffs. For example, in
the knitted and woven apparel sectors, on average, importers pay over 12 percent ad
valorem in duties, and First Sale values accounted for about 5 to 6 percent of their total
import value (figure 2.4). The relationship between higher tariffs and higher rate of First
Sale use also continues in more narrowly defined sectors. Among apparel subsectors, for
example, women’s and girls’ blouses and shirts are subject to some of the highest average
tariffs (over 16 percent), and these imports are also among the most likely apparel
products to be valued using the First Sale rule (7 to 8 percent by value).*®

15 Figure 2.2 includes about $869 million in First Sale imports that entered under HTS chapters 98
and 99 and that cannot be allocated to specific products. This value, labeled “No sector identified” in the
figure, represents a small share (2.3 percent) of total imports using the First Sale rule during the reporting
period.

16 See HTS subheading 6106 and 6205 in appendix table D.3 for data describing women’s and girls’
blouses and shirts.
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FIGURE 2.2 By value, a few broad sectors accounted for most First Sale use
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FIGURE 2.3 The value of First Sale merchandise as a share of total import value was particularly high for
textiles, apparel, footwear, food, and agriculture
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Tariffs are only one of several potential determinants of First Sale use, however.
Characteristics of the U.S. importing company, the distribution channel of the product,
the exporting company, or institutions in the exporting country may also be important.
For example, First Sale cannot be used as a method of duty reduction unless the imported
product has a supply chain that contains multiple sales and the importer has sufficient
knowledge of the supply chain to report the price paid in an earlier sale in a foreign
country. Smaller firms, or those importing through a broker, may not have enough
information about prices of foreign sales to take advantage of the First Sale rule, even if
use of the rule would be beneficial to them.' Alternatively, an importer may have
excellent knowledge about its foreign suppliers but receive the goods directly from the
factory, leaving the firm unable to benefit from the rule.’® Although data collected by the
CBP do not contain specific company or supply-chain characteristics, many products
show either a relatively higher rate of First Sale use despite low tariff rates (e.g.,
beverages), or a relatively lower rate of First Sale use despite high tariff rates (e.g., made-
up textile articles), indicating that nontariff characteristics may be important determinants
of First Sale use.*

Reported First Sale use is quite high in a number of food and agricultural sectors.
Although many products in these sectors have high normal trade relations (NTR) tariff
rates, a substantial portion of imports in these sectors enter with low duties or enter free
of duty, often under U.S. trade agreements. For many products that enter with low duty
rates, food and agriculture suppliers use the First Sale rule for a relatively higher share of
imports. The fruit and nuts sector provides a good illustration of this pattern. The fruit
and nuts sector has the highest rate of First Sale use (over 10 percent) among all HTS
chapters that can be publicly disclosed, despite very low average duties paid (less than 1
percent).” Multiple products in this sector exhibit relatively higher rates of First Sale use
despite low tariff rates. Bananas, for example, have one of the highest rates First Sale use
(over 40 percent), even though all bananas enter the United States free of duty.#
Moreover, for many fruit and nuts with higher NTR tariff rates, substantial First Sale use
comes from countries whose goods are often eligible for duty-free entry. An example is
the use of First Sale for frozen strawberries from Chile, which enter free of duty under
the U.S.-Chile Free Trade Agreement.?

17 Information requirements may be a concern even for larger companies; see the discussion in the
extract from Target Corporation’s written submission to the Commission, found in chap. 1.

'8 In some cases, importers may have reported using the First Sale rule when the series of transactions
consisted of a single sale. The extent to which this occurred cannot be determined, however, as the number of
import transactions in a series of sales is not contained in the First Sale data.

19 In appendix table D.3, see HTS chapter 22 for beverages (particularly HTS 2208) and chapter 63 for
made-up textile articles.

20 Fyrther, most products in the fruit and nuts sector that are not free of duty are subject to specific
tariffs. Specific tariff rates are based on import quantity rather than value. Using the First Sale rule to reduce
the reported value of an imported good would not lower the assessed duties on products subject to specific
rates.

21 See HTS 0803.00.20 in app. table D.3.

22 3ee HTS 0811.10.00 in app. table D.3.
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FIGURE 2.4 First Sale use was sometimes associated with high tariff rates
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The use of the First Sale rule for products with low or free duty rates occurs throughout
the tariff schedule and is not restricted to food and agricultural goods. Appendix table D.2
shows that shippers in a number of U.S. territories and partners to U.S. free trade
agreements are prominent users of the First Sale rule. Suppliers in Canada, Mexico, and
the U.S. Virgin Islands accounted for 21 percent of reported First Sale use during the
period, despite paying almost no duties in the period. The use of the First Sale rule for
products that face very low U.S. duties, or for products from countries that face very low
duties, suggests that First Sale use may be unrelated to duty reduction in these instances.
In the absence of potential benefits from duty reduction, use of First Sale in these cases
may simply reflect direct importation, the importer’s ready access to supply chain
information, or other firm- or industry-specific attributes.

The Transaction Value of Imports

The 2008 Act requires that the Commission report the “aggregate transaction value of all
merchandise imported into the United States during the one-year period.”” As noted in
chapter 1, transaction value is one of a number of methods that can be used to measure
imports. This value is based on the actual price paid by a buyer for a good, plus
adjustments for certain fees such as commissions, packing, royalties, and licensing fees.
All First Sale imports use transaction value, because the First Sale rule is not permitted
under any other customs valuation method.

Since the CBP has not previously collected data on the use of transaction value, the CBP
added an additional question to its ESCM import compliance survey during the period
October 2008-July 2009 to estimate the share of U.S. imports that use transaction value.?
The CBP reported that 86.4 percent of the surveyed imports for consumption, by value,
used the transaction value method of assigning value during that period.® Applying the
CBP’s estimated share to the $1.633 trillion in total imports for consumption in the one-
year period from September 2008 to August 2009 implies that approximately $1.411
trillion of U.S. imports were valued using transaction value during that time. Thus, U.S.
importers use the transaction value method for a high share and value of U.S. imports.

2 gection 15422(c)(2)(D). See app. A for legislation.

2+ gee chap. 1 for a detailed discussion of the ESCM survey and sampling methodology.

% The CBP reported statistical confidence that the survey result is a representative sample of all U.S
imports, estimating that this share has a 1.5 percentage point margin of error in either direction, thus ranging
between 84.9-87.9 percent, at a 95 percent confidence level. CBP official, e-mail message to Commission
staff, July 17, 2009.
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PUBLIC LAW 110-246—JUNE 18, 2008 122 STAT. 1651

Public Law 110-246
110th Congress

An Act
To provide for the continuation of agricultural and other programs of the Department June 18, 2008
of Agriculture through fiscal year 2012, and for other purposes. [H.R. 6124]
Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, E°°d’
ti
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. and Energy Act
of 2008.

(a) SHORT TITLE.—This Act may be cited as the “Food, Con-
servation, and Energy Act of 2008”. 7 USC 8701 note.
(b) TABLE OF CONTENTS.—The table of contents of this Act

is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Definition of Secretary.

Sec. 3. Explanatory Statement.

Sec. 4. Repeal of duplicative enactment.

TITLE I—COMMODITY PROGRAMS
Sec. 1001. Definitions.
Subtitle A—Direct Payments and Counter-Cyclical Payments

Sec. 1101. Base acres.

Sec. 1102. Payment yields.

Sec. 1103. Availability of direct payments.

Sec. 1104. Availability of counter-cyclical payments.

Sec. 1105. Average crop revenue election program. .

Sec. 1106. Producer agreement required as condition of provision of payments.
Sec. 1107. Planting flexibility.

Sec. 1108. Special rule for long grain and medium grain rice.

Sec. 1109. Period of effectiveness.

Subtitle B—Marketing Assistance Loans and Loan Deficiency Payments

Sec. 1201. Availability of nonrecourse marketing assistance loans for loan commod-
ities.

Sec. 1202. Loan rates for nonrecourse marketing assistance loans.

Sec. 1203. Term of loans.

Sec. 1204. Repayment of loans.

Sec. 1205. Loan deficiency payments.

Sec. 1206. Payments in lien of loan deficiency payments for grazed acreage.

Sec. 1207. Special marketing loan provisions for upland cotton.

Sec. 1208. Special competitive provisions for extra long staple cotton.

Sec. 1209. Availability of recourse loans for high moisture feed grains and seed cot-
ton.

Sec. 1210. Adjustments of loans.

Subtitle C—Peanuts

Sec. 1301. Definitions.

Sec. 1302. Base acres for peanuts for a farm.

Sec. 1303. Availability of direct payments for peanuts.

Sec. 1304. Availability of counter-cyclical payments for peanuts.

Sec. 1305. Producer agreement required as condition on provision of payments.
Sec. 1306. Planting flexibility.

Sec. 1307. Marketing assistance loans and loan deficiency payments for peanuts.
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SEC. 15410. SENSE OF CONGRESS ON TRADE MISSION TO HAITI.

It is the sense of the Congress that the Secretary of Commerce,
in coordination with the United States Trade Representative, the
Secretary of State, and the Commissioner responsible for U.S. Cus-
toms and Border Protection of the Department of Homeland Secu-
rity, should lead a trade mission to Haiti, within 6 months after
the date of the enactment of this Act, to promote trade between
the United States and Haiti, to promote new economic opportunities
afforded under the amendments made by section 15402 of this
Act, and to help educate United States and Haitian business con-
cerns about such opportunities.

SEC. 15411. SENSE OF CONGRESS ON VISA SYSTEMS.

It is the sense of the Congress that Haiti, and other countries
that receive preferences under trade preference programs of the
United States that require effective visa systems to prevent trans-
shipment, should ensure that monetary compensation for such visas
is not required beyond the costs of processing the visa, including
ensuring that such monetary compensation does not violate an
applicable system to combat corruption and bribery.

SEC. 15412. EFFECTIVE DATE. 19 USC 2703a

(a) IN GENERAL.—Except as provided in subsection (b), this note.
part and the amendments made by this part shall take effect
on the date of the enactment of this Act.

(b) EXCEPTION.—The amendments made by section 15402 shall
take effect on October 1, 2008, and shall apply to articles entered,
or withdrawn from warehouse for consumption, on or after that
date.

PART II-MISCELLANEOUS TRADE
PROVISIONS

SEC. 15421. UNUSED MERCHANDISE DRAWBACK.

(a) IN GENERAL.—Section 313(G)2) of the Tariff Act of 1930
(19 U.S.C. 1313()2)) is amended by adding at the end the following:

“For purposes of subparagraph (A) of this paragraph, wine of the
same color having a price variation not to exceed 50 percent between
the imported wine and the exported wine shall be deemed to be
commercially interchangeable.”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) 19 USC 1313
shall apply with respect to claims filed for drawback under section note.
313(G)2) of the Tariff Act of 1930 on or after the date of the
enactment of this Act.

SEC. 15422. REQUIREMENTS RELATING TO DETERMINATION OF TRANS- 19 USC 1484
ACTION VALUE OF IMPORTED MERCHANDISE. : note.

(a) REQUIREMENT ON IMPORTERS.—

(1) IN GENERAL.—Pursuant to sections 484 and 485 of the
Tariff Act of 1930 (19 U.S.C. 1484 and 1485), the Commissioner
responsible for U.S. Customs and Border Protection shall
require each importer of merchandise to provide to U.S. Cus-
toms and Border Protection at the time of entry of the merchan-
dise the information described in paragraph (2).

(2) INFORMATION REQUIRED.—The information referred to
in paragraph (1) is a declaration as to whether the transaction
value of the imported merchandise is determined on the basis
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of the price paid by the buyer in the first or earlier sale
occurring prior to introduction of the merchandise into the
United States.

(3) EFFECTIVE DATE.—The requirement to provide informa-
tion under this subsection shall be effective for the l-year
period beginning 90 days after the date of the enactment of
this Act.

(b) REPORT TO INTERNATIONAL TRADE COMMISSION.—

(1) IN GENERAL.—The Commissioner responsible for U.S.
Customs and Border Protection shall submit to the United
States International Trade Commission on a monthly basis
for the l-year period specified in subsection (a)(3) a report
on the information provided by importers under subsection
(a)(2) during the preceding month. The report required under
this paragraph shall be submitted in a form agreed upon
between U.S. Customs and Border Protection and the United
States International Trade Commission.

(2) MATTERS TO BE INCLUDED.—The report required under
paragraph (1) shall include—

(A) the number of importers that declare the trans-
action value of the imported merchandise is determined
on the basis of the method described in subsection (a)(2);

(B) the tariff classification of such imported merchan-
dise under the Harmonized Tariff Schedule of the United
States; and
4 (C) the transaction value of such imported merchan-

ise.
(c) REPORT TO CONGRESS.—

(1) IN GENERAL.—Not later than 90 days after the submis-
sion of the final report under subsection (b), the United States
International Trade Commission shall submit to the appro-
priate congressional committees a report on the information
contained in all reports submitted under subsection (b).

(2) MATTERS TO BE INCLUDED.—The report required under
paragraph (1) shall include—

(A) the aggregate number of importers that declare
the transaction value of the imported merchandise is deter-
mined on the basis of the method described in subsection
{a)(2), including a description of the frequency of the use
of such method;

(B) the tariff classification of such imported merchan-
dise under the Harmonized Tariff Schedule of the United
States on an aggregate basis, including an analysis of
the tariff classification of such imported merchandise on
a sectoral basis;

(C) the aggregate transaction value of such imported
merchandise, including an analysis of the transaction value
of such imported merchandise on a sectoral basis; and

(D) the aggregate transaction value of all merchandise
imported into the United States during the l-year period
specified in subsection (a)(3).

(d) SENSE OF CONGRESS REGARDING PROHIBITION ON PROPOSED

INTERPRETATION OF THE TERM “SOLD FOR EXPORTATION TO THE
UNITED STATES”.—

(1) IN GENERAL.—It is the sense of Congress that the
Commissioner responsible for U.S. Customs and Border Protec-
tion should not implement a change to U.S. Customs and Border
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Protection’s interpretation (as such interpretation is in effect
on the date of the enactment of this Act) of the term “sold
for exportation to the United States”, as described in section
402(b) of the Tariff Act of 1930 (19 U.S.C. 1401a(b)), for pur-
poses of applying the transaction value of the imported mer-
chandise in a series of sales, before January 1, 2011.

(2) EXCEPTION.—It is the sense of Congress that beginning Notice.
on January 1, 2011, the Commissioner responsible for U.S. Deadlines.
Customs and Border Protection may propose to change or
change U.S. Customs and Border Protection’s interpretation
of the term “sold for exportation to the United States”, as
described in paragraph (1), only if U.S. Customs and Border
Protection—

(A) consults with, and provides notice to, the appro-
priate congressional committees—

(i) not less than 180 days prior to proposing a
change; and

(i1) not less than 90 days prior to publishing a
change;

(B) consults with, provides notice to, and takes into
consideration views expressed by, the Commercial Oper-
ations Advisory Committee—

(i) not less than 120 days prior to proposing a
change; and

(1) not less than 60 days prior to publishing a
change; and

(C) receives the explicit approval of the Secretary of
the Treasury prior to publishing a change.

(3) CONSIDERATION OF INTERNATIONAL TRADE COMMISSION
REPORT.—It is the sense of Congress that prior to publishing
a change to U.S. Customs and Border Protection’s interpreta-
tion (as such interpretation is in effect on the date of the
enactment of this Act) of the term “sold for exportation to
the United States”, as described in section 402(b) of the Tariff
Act of 1930 (19 U.S.C. 1401a(b)), for purposes of applying
the transaction value of the imported merchandise in a series
of sales, the Commissioner responsible for U.S. Customs and
Border Protection should take into consideration the matters
included in the report prepared by the United States Inter-
national Trade Commission under subsection (c).

(e) DEFINITIONS.—In this section:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term
“appropriate congressional committees” means the Committee
on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate.

(2) COMMERCIAL OPERATIONS ADVISORY COMMITTEE.—The
term “Commercial Operations Advisory Committee” means the
Advisory Committee established pursuant to section 9503(c)
of the Omnibus Budget Reconciliation Act of 1987 (19 U.S.C.
2071 note) or any successor committee.

(3) IMPORTER.—The term “importer” means one of the par-
ties qualifying as an “importer of record” under section
484(a)(2)(B) in the Tariff Act of 1930 (19 U.S.C. 1484(a)2)(B)).

(4) TRANSACTION VALUE OF THE IMPORTED MERCHANDISE.—
The term “transaction value of the imported merchandise” has

A-7




122 STAT. 2312 PUBLIC LAW 110-246—JUNE 18, 2008

the meaning described in section 402(b) of the Tariff Act of
1930 (19 U.S.C. 1401a(b)).

Nancy Pelosi
Speaker of the House of Representatives.

Jon Tester
Acting President of the Senate pro tempore.

IN THE HOUSE OF REPRESENTATIVES, U.S.

June 18, 2008.

The Honse of Representatives having proceeded to reconsider the bill (H.R. 6124)
entitled “An Act to provide for the continuation of agricultural and other programs
of the Department of Agriculture through fiscal year 2012, and for other purposes”,
returned by the President of the United States with his objections, to the House of
Representatives, in which it originated, it was

Resolved, That the said bill pass, two-thirds of the House of Representatives

agreeing to pass the same.

Lorraine C. Miller
Clerk.

I certify that this Act originated in the House of Representatives.

Lorraine C. Miller
Clerk.

A-8




APPENDIX B
FEDERAL REGISTER NOTICES







Federal Register/Vol. 74, No. 1/Friday, January 2,

2009/ Notices 119

human remains were removed from the
Island of Kauai, HI.

This notice is published as part of the
National Park Service’s administrative
responsibilities under NAGPRA, 25
U.S.C. 3003 (d)(3). The determinations
in this notice are the sole responsibility
of the museum, institution, or Federal
agency that has control of the Native
American human remains. The National
Park Service is not responsible for the
determinations in this notice.

This notice corrects a Notice of
Inventory Completion published in the
Federal Register on August 13, 2007,
(FR Doc E7-15822, Page 45269), by
amending the list of Native Hawaiian
Organizations determined to be
culturally affiliated with the human
remains removed from sites on the
Island of Kauai.

In the Federal Register of August 13,
2007, the notice is corrected by
substituting the following for
paragraphs 10 and 11:

Officials of the Bishop Museum have
determined that, pursuant to 25 U.S.C.
3001 (9-10), the human remains
described above represent the physical
remains of a minimum of six
individuals of Native Hawaiian
ancestry. Officials of the Bishop
Museum also have determined that,
pursuant to 25 U.S.C. 3001 (2), there is
a relationship of shared group identity
that can be reasonably traced between
the Native Hawaiian human remains
and Hui Malama I Na Kupuna O Hawaii
Nei and Kauai/Niihau Island Burial
Council. Based upon information
provided regarding geographical
relationship and kinship traditions,
Bishop Museum has determined the
Kauai/Niihau Island Burial Council to
be the most appropriate claimant.

Representatives of any other Indian
tribe or Native Hawaiian organization
that believes itself to be culturally
affiliated with the human remains
should contact Betty Lou Kam, Vice
President, Cultural Resources, Bishop
Museum, 1525 Bernice Street,
Honolulu, HI 96817, telephone (808)
808—4144, before February 2, 2009.
Repatriation of the human remains to
the Kauai/Niihau Island Burial Council
may proceed after that date if no
additional claimants come forward.

The Bishop Museum is responsible
for notifying Hui Malama I Na Kupuna
O Hawaii Nei and Kauai/Niihau Island
Burial Council that this notice has been
published.

Dated: December 8, 2008
Sherry Hutt,
Manager, National NAGPRA Program.
[FR Doc. E8-30904 Filed 12—31-08; 8:45 am]
BILLING CODE 4312-50-S

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 332-505]

Use of the “First Sale Rule” for
Customs Valuation of U.S. Imports

AGENCY: United States International
Trade Commission.

ACTION: Institution of investigation.

SUMMARY: Pursuant to section
15422(c)(1) of the Food, Conservation,
and Energy Act of 2008 (Pub. L. 110—
234) and section 332(g) of the Tariff Act
of 1930 (19 U.S.C. 1332(g)), the
Commission has instituted investigation
No. 332-505, Use of the “First Sale
Rule” for Customs Valuation of U.S.
Imports, for the purpose of preparing
the report required by section
15422(c)(1).

DATES:

April 30, 2009: Deadline for filing
written submissions.

February 2010: Anticipated
transmittal of Commission report to
Congress.

ADDRESSES: All Commission offices,
including the Commission’s hearing
rooms, are located in the United States
International Trade Commission
Building, 500 E Street SW., Washington,
DC. All written submissions should be
addressed to the Secretary, United
States International Trade Commission,
500 E Street SW., Washington, DC
20436. The public record for this
investigation may be viewed on the
Commission’s electronic docket (EDIS)
at http://www.usitc.gov/secretary/
edis.htm.

FOR FURTHER INFORMATION CONTACT: For
information specific to this
investigation, contact project leader
Michael Ferrantino (202—205-3241 or
michael.ferrantino@usitc.gov) or deputy
project leader Nannette Christ (202—
205-3263 or nannette.christ@usitc.gov).
For information on the legal aspects of
this investigation, contact William
Gearhart of the Commission’s Office of
the General Counsel (202—205-3091 or
william.gearhart@usitc.gov). The media
should contact Margaret O’Laughlin,
Office of External Relations (202—205—
1819 or margaret.olaughlin@usitc.gov).
Hearing-impaired individuals may
obtain information on this matter by
contacting the Commission’s TDD
terminal at 202—205-1810. General
information concerning the Commission
may also be obtained by accessing its
Internet site (http://www.usitc.gov).
Persons with mobility impairments who
will need special assistance in gaining
access to the Commission should
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contact the Office of the Secretary at
202-205-2000.

Background: Section 15422(c)(1) of
the Food, Conservation, and Energy Act
of 2008 (2008 Act”), enacted on May
22, 2008, requires the Commission to
submit a report to the House Committee
on Ways and Means and the Senate
Committee on Finance that contains
certain customs transaction valuation
information compiled by the
Commission from information furnished
to the Commission by the Commissioner
of U.S. Customs and Border Protection
(CBP). Section 15422(c)(2) requires that
the Commission include the following
information in its report:

(1) The aggregate number of importers
that declare the transaction value of the
imported merchandise is determined on
the basis of the method described in
section 15422(a)(2) of the 2008 Act,
including a description of the frequency
of the use of such method;

(2) The tariff classification of such
imported merchandise under the
Harmonized Tariff Schedule of the
United States (HTS) on an aggregate
basis, including an analysis of the tariff
classification of such imported
merchandise on a sectoral basis;

(3) The aggregate transaction value of
such imported merchandise, including
an analysis of the transaction value of
such imported merchandise on a
sectoral basis; and

(4) The aggregate transaction value of
all merchandise imported into the
United States during the 1-year period
specified in section 15422(a)(3).

To assist the Commission in preparing
its report, section 15422(b) of the 2008
Act requires that the Commissioner of
CBP provide monthly reports to the
Commission, covering the period
August 20, 2008—August 19, 2009, that
include (1) the number of importers that
declare the transaction value of the
imported merchandise is determined on
the basis of first or earlier sale, (2) the
tariff classification of such imported
merchandise under the HTS, and (3) the
transaction value of such imported
merchandise. The 2008 Act requires the
Commission to submit its report 90 days
after receipt of the final monthly report
from CBP. The Commission expects to
receive the final monthly report from
CBP in November 2009 and therefore
expects to transmit its report to the
committees in February 2010.

The Commission has also instituted
this investigation under section 332(g)
of the Tariff Act of 1930 to facilitate
docketing of submissions and public
access to Commission records through
the Commission’s EDIS electronic
records system.
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Written Submissions: The
Commission does not plan to hold a
public hearing in the course of this
investigation. Interested parties are,
however, invited to submit written
statements containing information and
their views. All such statements should
be addressed to the Secretary and
should be received not later than 5:15
p.m., April 30, 2009. All statements
must conform with the provisions of
section 201.8 of the Commission’s Rules
of Practice and Procedure (19 CFR
201.8), which requires that a signed
original (or a copy designated as an
original) and fourteen (14) copies of
each document be filed. In the event
that confidential treatment of the
document is requested, at least four (4)
additional copies must be filed, in
which the confidential information
must be deleted (see the following
paragraph for further information
regarding confidential business
information). The Commission’s rules
do not authorize filing submissions with
the Secretary by facsimile or electronic
means, except to the extent permitted by
section 201.8 of the rules (see Handbook
for Electronic Filing Procedures, http://
www.usitc.gov/secretary/
fed reg notices/rules/documents/
handbook_on_electronic_filing.pdf);
persons with questions regarding
electronic filing should contact the
Office of the Secretary at 202—205-2000.

Any submission that contains
confidential business information must
also conform with the requirements of
section 201.6 of the Commission’s Rules
of Practice and Procedure (19 CFR
201.6). Section 201.6 of the rules
requires that the cover of the document
and the individual pages be clearly
marked as to whether they are the
“confidential”” or “non-confidential”
version, and that the confidential
business information be clearly
identified by means of brackets. All
written submissions, except for
confidential business information, will
be made available in the Office of the
Secretary for inspection by interested
parties.

The Commission anticipates that the
report it sends to the committees in this
investigation will be made available to
the public in its entirety. Consequently,
the report that the Commission sends to
the committees will not contain any
confidential business information. Any
confidential business information
received by the Commission in this
investigation and used in preparing its
report will not be published in a manner
that would reveal the operations of the
firm supplying the information.

Issued: December 29, 2008.

By order of the Commission.
Marilyn R. Abbett,
Secretary to the Commission.
[FR Doc. E8—31228 Filed 12—-31-08; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

[Docket No. OSHA-2008-0043]

Addenda to the Memorandum of
Understanding: To Formalize the
Working Relationship Between the
Department of Energy and the
Department of Labor

AGENCY: The Department of Labor;
Occupational Safety and Health
Administration (OSHA).

ACTION: Addenda to Memorandum of
Understanding between the Department
of Labor and the Department of Energy:
(1) the construction of the Theory and
Computing Sciences (TCS) building at
the Argonne National Laboratory in
Mlinois; transfer of employee safety and
health authority from the Department of
Energy (DOE) to the Occupational Safety
and Heath Administration (OSHA); (2)
the operations of six existing buildings
and support facilities at the East
Tennessee Technology Park in Oak
Ridge, Tennessee; transfer of employee
safety and health authority from DOE to
the Tennessee Occupational Safety and
Health Administration.

SUMMARY: This document is a notice of
addenda to the August 28, 1992
interagency Memorandum of
Understanding (MOU) between the U.S.
Department of Labor and the U.S.
Department of Energy. That MOU states
that DOE has exclusive authority over
the occupational safety and health of
contractor employees at DOE
Government-Owned and Contractor-
Operated facilities (GOCOs). In
addition, the MOU between the
departments dated July 25, 2000, on
safety and health enforcement at
privatized facilities and operations
provides that OSHA has regulatory
authority over occupational safety and
health at certain privatized facilities and
operations on DOE land leased to
private enterprises. This action is taken
in accordance with the MOU of July 25,
2000, which establishes specific
interagency procedures for the transfer
of occupational safety and health
coverage for such privatized facilities
and operations from DOE to OSHA and
state agencies acting under state plans
approved by OSHA pursuant to section
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18 of the Occupational Safety and
Health Act of 1970 (OSH Act), 29 U.S.C.
667. The MOUs may be found on the
internet via the OSHA Web page http://
www.osha.gov under the “D” for
Department of Energy Transition
Activities.

DATES: The effective date for the
publication of this notice January 2,
2009.

FOR FURTHER INFORMATION: Contact Ms.
MaryAnn Garrahan, Office of Technical
Programs and Coordination Activities,
Room N-3655, OSHA, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Washington, DC 20210. Telephone
(202) 693-2110; fax (202—693—-1644).
Access electronic copies of this notice at
OSHA’s Web site, http://www.osha.gov,
by selecting Federal Register, ‘Date of
Publication,” and then “2008.”
SUPPLEMENTARY INFORMATION: The U.S.
Department of Energy (DOE) and the
Occupational Safety and Health
Administration (OSHA) of the U.S.
Department of Labor (DOL) entered into
a Memorandum of Understanding
(MOU) on August 10, 1992, delineating
regulatory authority over the
occupational safety and health of
contractor employees at DOE
government-owned or leased,
contractor-operated (GOCO) facilities. In
general, the memorandum of
understanding recognizes that DOE
exercises statutory authority under
section 161(f) of the Atomic Energy Act
of 1954, as amended, [42 U.S.C. 2201(f)],
relating to the occupational safety and
health of private-sector employees at
these facilities.

Section 4(b)(1) of the Occupational
Safety and Health Act of 1970, 29 U.S.C.
653(b)(1), exempts from OSHA authority
working conditions with respect to
which other federal agencies have
exercised statutory authority to
prescribe or enforce standards or
regulations affecting occupational safety
or health. The 1992 MOU acknowledges
DOE’s extensive regulation of contractor
health and safety which requires
contractor compliance with all OSHA
standards as well as additional
requirements prescribed by DOE, and
concludes with an agreement by the
agencies that the provisions of the
Occupational Safety and Health Act will
not apply to GOCO sites for which DOE
has exercised its authority to regulate
occupational safety and health under
the Atomic Energy Act.

In light of DOE’s policy emphasis on
privatization activities, OSHA and DOE
entered into a second Memorandum of
Understanding on July 25, 2000; that
establishes interagency procedures to
address regulatory authority for
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5. Outstanding action jackets: none.

In accordance with Commission
policy, subject matter listed above, not
disposed of at the scheduled meeting,
may be carried over to the agenda of the
following meeting.

By order of the Commission

Issued: October 8, 2009.
William R. Bishop,
Hearings and Meetings Coordinator.
[FR Doc. E9—24906 Filed 10-13-09; 4:15 pm]
BILLING CODE 7020-02-P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 332-505]

Use of the “First Sale Rule’ for
Customs Valuation of U.S. Imports

AGENCY: United States International
Trade Commission.

ACTION: Notice of earlier-than-expected
transmittal of report to Congress.

SUMMARY: On January 2, 2009, the
Commission published a notice in the
Federal Register (74 FR 119)
announcing that it had instituted
investigation No. 332-505, Use of the
“First Sale Rule” for Customs Valuation
of U.S. Imports, for the purpose of
preparing the report required by section
15422(c)(1) of the Food, Conservation,
and Energy Act of 2008 (Pub. L. 110-
234). The Commission indicated that it
expected to transmit its report to
Congress in February 2010, based on the
expectation it would receive the last of
several monthly reports from the
Commissioner of U.S. Customs and
Border Protection (CBP) in November
2009. The Commission received the
final report from CBP on September 25,
2009, and now expects to deliver its
report to Congress by December 23,
2009.

DATES: December 23, 2009: New date for
anticipated transmittal of Commission
report to Congress.

ADDRESSES: All Commission offices,
including the Commission’s hearing
rooms, are located in the United States
International Trade Commission
Building, 500 E Street, SW.,
Washington, DC. The public record for
this investigation may be viewed on the
Commission’s electronic docket (EDIS)
at http://www.usitc.gov/secretary/
edis.htm.

FURTHER INFORMATION: For information
specific to this investigation, contact
project leader Michael Ferrantino (202—
205-3241 or

michael ferrantino@usitc.gov) or deputy
project leader Nannette Christ (202—

205-3263 or nannette.christ@usitc.gov).
For information on the legal aspects of
this investigation, contact William
Gearhart of the Commission’s Office of
the General Counsel (202—205-3091 or
william.gearhart@usitc.gov). The media
should contact Margaret O’Laughlin,
Office of External Relations (202—205—
1819 or margaret.olaughlin@usitc.gov).
Hearing-impaired individuals may
obtain information on this matter by
contacting the Commission’s TDD
terminal at 202—205-1810. General
information concerning the Commission
may also be obtained by accessing its
Internet site (http://www.usitc.gov).
Persons with mobility impairments who
will need special assistance in gaining
access to the Commission should
contact the Office of the Secretary at
202-205-2000.

Background: Section 15422(c)(1) of
the Food, Conservation, and Energy Act
of 2008 (2008 Act”’), enacted on May
22, 2008, requires the Commission to
submit a report to the House Committee
on Ways and Means and the Senate
Committee on Finance that contains
certain customs transaction valuation
information compiled by the
Commission from information furnished
to the Commission by CBP. Section
15422(b) of the 2008 Act requires that
CBP provide monthly reports to the
Commission. The 2008 Act requires the
Commission to submit its report 90 days
after receipt of the final monthly report
from CBP. On September 25, 2009, the
Commission received the final monthly
report from CBP and will transmit its
report to the Committees on December
23, 2009. The Commission anticipates
that the report it sends to the
Committees in this investigation will be
made available to the public in its
entirety.

By order of the Commission.

Issued: October 8, 2009.

Marilyn R. Abbett,

Secretary to the Commission.

[FR Doc. E9—24793 Filed 10-14—09; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

[OMB Number 1140-0072]

Agency Information Collection
Activities: Proposed Collection;
Comments Requested
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currently approved collection,
Employee Possessor Questionnaire.

The Department of Justice (DOJ),
Bureau of Alcohol, Tobacco, Firearms,
and Explosives (ATF) will be submitting
the following information collection
request to the Office of Management and
Budget (OMB) for review and approval
in accordance with the Paperwork
Reduction Act of 1995. The proposed
information collection is published to
obtain comments from the public and
affected agencies. This proposed
information collection was previously
published in the Federal Register
Volume 72, Number 152, page 39974, on
August 10, 2009, allowing for a 60-day
comment period.

The purpose of this notice is to allow
for an additional 30 days for public
comment until November 16, 2009. This
process is conducted in accordance with
5 CFR 1320.10.

Written comments and/or suggestions
regarding the items contained in this
notice, especially the estimated public
burden and associated response time,
should be directed to The Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Attention: Department of Justice Desk
Officer, Washington, DC 20503.
Additionally, comments may be
submitted to OMB via facsimile to
(202)-395-7285.

Written comments and suggestions
from the public and affected agencies
concerning the proposed collection of
information are encouraged. Your
comments should address one or more
of the following four points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.
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In a Federal Register notice, the Commission invited interested parties to file written
submissions regarding the Commission’s investigation Use of the “First Sale Rule” for
Customs Valuation of U.S. Imports (investigation no. 332-505). This appendix
summarizes the written submissions for each interested party.!

American Manufacturing Trade Action Coalition (AMTAC)
and the National Textile Association (NTA)?

In their written submission, AMTAC and NTA stated that

[a]s representatives of U.S. manufacturers and textile producers, our
organizations are deeply concerned about the impact the first sale rule
may be having on the proper valuation of textile and apparel imports. We
believe the present investigation provides the Commission with an
important opportunity to gather, evaluate, and disseminate information to
the public and to policymakers about use of the first sale rule,
particularly regarding imports of products subject to higher tariff
obligations such as textiles and apparel. For this reason, we urge the
Commission to include in its report an analysis of the percent of textile
and apparel imports entered under the first sale rule method during the
reviewed period, both by value and by volume.?

In providing background information on the First Sale rule, AMTAC and NTA contended
that “[t]he first sale rule is inconsistent with this longstanding use by the United States
Government of tariffs on imports to provide not only revenue, but also a level of
protection appropriate to domestic industry. The first sale rule encourages importers to
circumvent the policy choices made by Congress and the Administration. . ..” AMTAC
and NTA asked that the Commission’s report provide a detailed assessment of the impact
of the use of the First Sale rule on import valuation, and detailed various metrics the
Commission should include (e.g., data by HTS, by percent use, by category of importer,
and by value and volume). They concluded by specifically reiterating their request that
the Commission “include in its report an analysis of the percent of textile and apparel
imports entered under the first sale rule method during the reviewed period, both by value
and by volume.”

L In many instances, the appendix reflects only the principal points made by the particular party. The
views summarized are those of the submitting parties and not the Commission. Commission staff did not
undertake to confirm the accuracy of, or otherwise correct, the information described. For the full text of
written submissions, see entries associated with investigation no. 332-505 at the Commission’s Electronic
Docket Information System (https://edis.usitc.gov/edis3-internal/app).

2 American Manufacturing Trade Action Coalition and the National Textile Association, written
submission to the USITC, April 30, 2009.

® Ibid., 2.

* Ibid., 4.

® lbid., 5.
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Law Offices of Stewart and Stewart®

Stewart and Stewart’s written submission provided information in two sections. Section |
provided background on the First Sale rule; section Il addressed information that Stewart
and Stewart requested be included in the Commission’s report.

In providing background information on the First Sale rule, Stewart and Stewart
contended that “[t]he first sale rule is inconsistent with this longstanding use by the
United States Government of tariffs on imports to provide not only revenue, but also a
level of protection appropriate to domestic industry. The first sale rule encourages
importers to circumvent the policy choices made by Congress and the
Administration. . . .”” Stewart and Stewart asked that the Commission’s report provide a
detailed assessment of the impact of the use of the First Sale rule on import valuation,
and detailed various metrics the Commission should include (e.g., data by HTS, by
percent use, by category of importer, and by value and volume). Stewart and Stewart
specifically noted that “a meaningful report should contain a detailed analysis of the
number, volume, and value of importations under the first sale rule, the extent to which
use of the rule impacts the valuation of imports and the collection of public revenue, and
the nature of the use of the rule by importers.”®

Target Corporation®

In its written submission, Target raised two issues: (1) the Commission’s schedule for
providing interested parties an opportunity to comment, and (2) the failure to capture
First Sale valuation entries because of the post-entry reconciliation process. In addressing
issue (1), Target stated that “[t]Jo fully and meaningfully participate in this investigation
interested parties should have an opportunity to see the underlying aggregate data and
submit comments that the Commission may then take into account in analyzing the data
and preparing its report to the Committees.”™ Target added that “these parties may have
insights that would assist the Commission in analyzing the data and identifying issues,
including any apparent limitations or deficiencies in the data, that should be taken into
account in the Commission’s report.”* With regard to issue (2), Target explained that
because not all information may be available at the time import merchandise enters the
United States, importers may submit the actual information by filing a “reconciliation”
entry up to 21 months after the date of entry on file. Consequently, Customs and Border
Protection data may underestimate the use of First Sale in import valuation.

& LLaw Offices of Stewart and Stewart, written submission to the USITC, April 30, 2009.
" Ibid., 3.

8 Ibid., 5.

® Target Corporation, written submission to the USITC, April 24, 2009.

10 1pid., 2.

1 Ibid., 2.
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ThreeSixty Sourcing, Inc.'?

In its written submission, ThreeSixty Sourcing stated that it “has many customers which
are [importers], and which utilize the First Sale Rule in declaring their values to U.S.
Customs. Any future changes to the First Sale Rule may have a significant and adverse
impact on ThreeSixty’s business. It is therefore critical for us to articulate our strong
opposition to any potential changes in an importer’s ability to use the first sale rule for
Customs valuation.”*® The written submission provided background on the legal history,
cases, and issues regarding the First Sale rule. With regard to policy issues, ThreeSixty
Sourcing stated that “[a]ny potential change to importers’ utilization of the First Sale
Rule would raise many troubling policy issues, paramount of which would be the
disregard of the input of the trade community in formulating any change in policy. . . .
Further, any changes could potentially upset years of business planning and certainty, and
would only lead to greater uncertainty as businesses try to anticipate the outcome of this
issue and plan accordingly.”** ThreeSixty Sourcing concluded by stating its opposition to
any changes to the ability of U.S. importers to use the First Sale rule in import valuation.

g ThreeSixty Sourcing, Inc., written submission to the USITC, April 30, 2009.
Ibid., 1.
“ Ibid., 4.

C-5






APPENDIX D
ADDITIONAL TABLES







The 2008 Act requires that the USITC report the use of the First Sale rule by “tariff
classification. . . .including an analysis of the tariff classification of such imported
merchandise on a sectoral basis”.! This appendix matches the First Sale data from CBP to
import data reported from the USITC Interactive Tariff and Trade DataWeb to provide
share and value, if discloseable.

In certain sectors, the value of First Sale imports reported by CBP exceeds the value of
imports reported by DataWeb (which is based on data from the U.S. Department of
Commerce, Bureau of the Census). Discrepancies arise for a number of reasons but
chiefly occur because the First Sale data come directly from import documents and have
not been processed or adjusted by Census.? Census notes that its revisions have only a
“negligible effect” on aggregate statistics but “can affect detailed statistics significantly.”
Some other discrepancies arise because First Sale data include shipments from U.S.
territories to the United States, but Census does not include these shipments with U.S.
import statistics.* Table D.1 shows that known discrepancies account for only a small
share of total First Sale import values, although discrepancies can be large for individual

products.’

Table D.1 First Sale data discrepancies

First Sale value

Share of total First Sale

Data description® (Millions of $) value (Percent)
Discrepancies for which DataWeb reports positive imports 241.7 0.63
First Sale value is between 100 and 110% of customs value 50.0 0.13
First Sale value is between 110 and 200% of customs value 151.8 0.39
First Sale value exceeds 200% of customs value 39.9 0.10
Discrepancies for which DataWeb reports no imports 1,943.8 5.05
Imports in Chapters 98 and 99 321.9 0.84
Imports in Chapters 1 through 97 1,621.9 421
Import from U.S. or U.S. territor)}’ 1,618.9 4.20
Low-valued import® 1.0 0.00
Other discrepancy 2.1 0.01

Total 2,185.5 5.67

Sources: CBP (September 2008—-August 2009 First Sale data) and U.S. Department of Commerce.

Note: Due to rounding, figures may not sum to totals shown.

4Calculated at the HTS 8-digit rate line level for First Sale transactions reported by exporting country.
®Includes American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and the U.S. Virgin Islands.

°Excluding low-value shipments from U.S. territories.

! Section 15422(c)(2)(B). See app. A for legislation.

2 For example, First Sale data incl