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U.S. Tariff Commission,
February 28, 1967.

INTRODUCTION

On February 9, 1966, the Committee on Finance of the United
States Senate directed the Tariff Commission, pursuant to section
332 of the Tariff Act of 1930, to investigate the methods of wvalu-
ation used by the United States and its principal trading partners
to determine the duty applicable to imports. A copy of the
Committee's resolution is included in appendix A.

The Finance Committee directed the Commission to prepare both
a preliminary and a final report. In its preliminary report, the
Commission was to describe the valuation methods used by the United
States and its principal trading partners and analyze the effects
of the basic differences between such methods. The preliminary
report was submitted to the Finance Committee in July 1966. In
this, the final report, the Commission was to include suggestions
and recommendations for improving the customs valuation laws of
the United States, including its views as to the feasibility and
desirability of adopting the Brussels definition of value for cus-
toms purposes and as to appropriate means for adopting such defi-
nition of value with the least practicable effect on trade.
Pertinent background information that was in the body and appendix
of the preliminary report are included herein.

Notice of the Commission's investigation was issued on Febru- -
ary 11, 1966, and published in the Federal Register of February 17,
1966 (31 F.R. 2878). The Commission urged all interested parties
to submit written views pertinent to the investigation no later
than April 15, 1966; views were received from a substantial number
of interested parties. On September 23, 1966, the Commission
gave notice of a public hearing to be held in connection with the
investigation (31 F.R. 12692); the hearing was held on November 3
and 4, 1966.

The Commission obtained information not only at the public
hearing and in written views, but also from its files, from other
agencies of the U.S. Government, from various foreign governments
through U.S. Embassies, from customs officials of several foreign
countries, from the Directorate of the Customs Co-operation Council,

-and from other interested parties. The Bureau of Customs of the
Treasury Department and other U.S. Govermment agencies cooperated
fully with the Commission during the course of its investigation.



In this report, the term "standard" of valuation is used to
refer to a set of criteria, customarily established by law, which
customs officials must observe in determining the customs (dutiable)
value of an article (e.g., "export value" as defined in U.S. law is
a valuation standard). Standards that prescribe that goods shall
be valued at their wvalue in the country of exportation are fre-
quently termed f.o.b. standards, and the dutiable values derived
therefrom, f.o.b. values; those that prescribe that goods shall be
valued at the place of entry into the country of importation are
frequently termed c.i.f. standards, and the dutiable values derived
therefrom, c.i.f. values. These popular references do not accu-
rately describe any of the standards. ;/ For purposes of conveni-’
ence, however, those terms will be used in this report in the broad
sense identified above.

1/ Technically the terms "f.o.b." and "c.i.f." should not be used

- except in association with a stated place--e.g., f.o.b. factory,
c.i.f. place of importation. F.o.b. (free-on-board) refers to a
price of an article, loaded on a carrier at a specified place; c.i.f.
(cost, insurance, and freight) refers to a price that includes the
cost of the goods and transportation and insurance charges to a
specified place. ‘



THE COMMISSION'S SUGGESTIONS

The Commission, in the light of the investigation and its cumula-
tive experience, recommends that the United States:

1. Continue its basic policy of valuing imports in the
country of exportation.

2. Extend the application of this policy to all imports.

3. Base dutiable value on values at the port of
exportation.

4, Apply the basic policy through a valuation system
consisting of as few standards of value as
possible.

To make these recommendations more specific and to phrase them
in terms pertinent to both the Finance Committee's resolution and
existing law, the Commission suggests:

1. That the United States not adopt the Brussels defini-
tion of value.

2. That section L402a of the Tariff Act of 1930 be
repealed (thereby abolishing the "Final List").

3, That the "American selling price" and "United States
value" standards in section 402 of the Tariff Act
of 1930 be repealed.

4, That the remaining two valuation standards in sec-
tion 402 (i.e., "export value" and "constructed
value") be retained as the primary and alternative
standards, respectively; the two standards should
be modified, however, so that dutiable values will
be uniformly based on values at the port of
exportation.

¢

Commissioners Fenn and Thunberg, while they agree that the above
suggestions propose desirable modifications and, therefore, are
not opposed to them, are convinced that significantly greater

improvement can be achieved by the substitution of the following



for item No. L4, immediately above:

The valuation standard should be based on the actual

transaction cost (including the value of all consider-

ations given, or to be given, to obtain the article at

the point of exportation as of the time of exportation),

or a value equivalent thereto if the goods have not been

obtained by means of an arms-length purchase.

Any system of customs valuation in a modern industrial nation is
bound to be complex and confusing and, as the Commission has found;,
it is difficult to explain its inner workings without making it
appear even more confusing and complex than it really is. Even so,
the system of the United States is excessively complex because it
consists of nine different standards, assembled into six different
"systems." To show the present workings of the U.S. valuation
system and, at the same time, to highlight the issues involved in
simplifying the system, this report includes a brief review of its
historical development (see pages T78-90).

A valuation system not only deals with complex realities but
also has to satisfy a number of different needs. The Commission

suggests that the following objectives offer appropriate guidelines:

1. A valuation system should be as simple as possible,
with the fewest bases of valuation feasible.

2. The criteria specified in a valuation system should
be consistent with commercial practices to the
greatest extent possible.

3. The criteria should be defined with sufficient pre-
cision to minimize differences in interpretation.

4., A system should permit an importer to predict with
certainty the dutiable value of an anticipated
shipment of goods.



5. A system should, to the greatest extent possible, base
the determination of dutiable value upon information
readily available to the importer and the customs.

6. A system should provide a procedure for the review of
valuation determinations that will be equally avail-
able to all parties and afford impartial, equitable,
and rapid decisions on appeals.

T. A system should contribute to the ready compilation of
reliable import statistics which, with a minimum of
adjustment, will serve the wide variety of uses to
which modern society puts such data. (Further
development of the statistical needs is given on
pages 54-58).

If the recommendations and suggestions of the Commission were
adopted, the resulting valuation system would be consistent with the
aforementioned objectives, while retaining the best of American
tradition and experience; would not seriously either disrupt trade
or change the amount of duty collected, in total or on any large
segment of trade; and would go far toward alleviating some of the
present System's major irritants. (The major aspects of the
Commission's suggestions are developed in pages 6-37Tb).

The main features of the Brussels system are discussed in pages
65-T4, and those of the systems of our major trading partners (many
of whom adhere to the Brussels system but with some variations), in
pages 96-10L. These sections describe the characteristics of
valuation systems of the nations doing the bulk of world trade.

Appendixes A through H present documentary evidence appropriate

to the study and analytical material gathered or prepared in the

course of the investigation.



Reject the Brussels Definition of Value

The Brussels definition of value is the name popularly used to
identify the valuation standard incorporated in the Convention on the
Valuation of Goods for Customs Purposes, signed in Brussels in 1950.
The definition provides that the dutiable value of imported goods shall
be their so-called normal price, i.e., the price they would fetch,
delivered to the buyer at the place of importation, at the time the
import duty becomes payable, on a sale in the open market between buyer
and seller independent of each other.

The Brussels definition embodies three main céncepts: First, it
creates a c.i.f. standard under which goods are to be valued delivered
to the place of importation. It differs little 1n this xespect from
most other c.i.f. standards used by countries that are not contracting
'parfies to the Brussels valuation convention. Second, the Brussels
definition establishes a "notional" concept of valuation--i.e., the
value to be determined is the price that the goods would bring if sold
in accordance with specified terms. It 1s intended that the dutiable
value shall correspond to the price at the port of entry, beforé pay-
ment of duty, at which the seller would be freely willing to sell and
the buyer freely willing to buy. Third, the definition establishes a
single standard of customs valuation that is to be used whenever the
dutiable value of merchandise is to be determined.

For more than a century, the United States has, with minor excep-

tions, valued imports on the basis of their value in the country of

exportation. Ad valorem and compound rates of duty, as well as tariff



classifications based on value categories, have been established in
the U.S. tariff schedules on the assumption that goods would be valued
on this basis. Valuation methods and techniques have been formulated
to administer this particular valuation concept. The Commission be-
lieves that the precedent and practices of many years should not be
lightly abandoned. Nearly a half century ago, when considering another
proposal that would have effected a major change in U.S. valuation
standards, the Tariff Commission endorsed the following observation: 1/
The experience, the regulations, the decisions,

executive and judicial, accumulated during this long

period . . . can not be discarded and an untried and

merely theoretical system adopted, unless the superior

advantages of the latter are so manifest as to be beyond

controversy.
The Brussels definition of value, of course, is not an untried system,
but the caution thus expressed is still appropriate. Workable rules
of practice long tested by experience should not be quickly discarded.

If the United States should adopt the Brussels definition of
value or any other standard that values goods at the place of importa-
tion into the United States, the dutiable value of most imported goods
would be higher than if they had been valued at their value in the
country of exportation. In effect, the freight, insurance and other
charges incident to the movement of the goods from a point in the for-

eign country to the place of importation into the United States would

be included as part of dutiable value; such charges are excluded when

l/ U.S. Tariff Commission, Information Concerning American Valuation
as the Bagis for Assessing Duties Ad Valorem, 1921, app. I, p. 23.




the goods are valued under current U.S. standards. The extent to
which the dutiable values would be higher, however, would vary widely
among individual entries, whether measured in relative or absolute
terms. For some entries the increase in dutiable value would be negli-
éible or nil; for others the value at the port of importation would be
substantially higher than the value in the country of exportation.

The amount of the increase for a given entry would depend on a multi-
tude of factors, the more important of which would be the type of
product involved, the proximity of the country of exportation, the port
of entry, and the mode of transportation.

If the United States should shift to the use of the Brussels de-
finition, the dutiable values of articles whose values are high relative
to their bulk and weight would be increased proportionally far less
.thaﬁ those of articles low in value relative to their bulk and weight.
Assuming that trade was similar to that in 1964, the dutiable value of
entries of ball bearings, for example, would be increased very little
on the average, perhaps by about 2 percent, while the dutiable value
of entries of plywood would be increased materially on the average,
probably about LO percent. Statistical data recently published by the
Tariff Commission and the Department of Commerce on freight and in-
surance on U.S. imports suggest the extent to which the adoption of the

Brussels definition would alter dutiable value. l/

1/ U.S. Tariff Commission, Press Release of Feb. 7, 1967, C.I.F.
Value of U.S. Imports, and U.S. Department of Commerce, Bureau of the
Census, Press Release CB66-152, Dec. 20, 1966.




If the United States was to adopt the Brussels definition, the
dutisble values of goods imported from distant countries would, other
factors being equal, be increased more than those of goods imported
from suppliers nearer the United States. The dutiable value of goods
from Japan, for example, would generally be increased,mofe ﬁhan that
of similar products from the United Kingdom, and the dutiable value of
goods from India, more than that of similar articles from the Nether-
lands. Canada and Mexico presumably would be the least likely to be
adversely affected. In fact, for Canadian and Mexican goods now valued
f.o.b. port of exportation, the change in dutiable value caused by the
shift to a c¢.i.f. standard would be nil. Many of the entries from
Canada and Mexico, however, are now valued on the basis of ex-factory
prices; hence, internal transportation costs would be added if the
'gobds were to be valued on the basls of the Brussels definition. Some-
what similarly, the ports at which shipments enter the United States
and the mode of transportation used would be affected unequally should
the United States shift to the use of the Brussels definition of value.

If the United States should adopt the Brussels definition éf
value, it would probably attempt to convert present ad valorem rates
of duty to counterbalance the resultant increases in dutiable value.
Under the General Agreement on Tariffs and Trade, the United States
has granted trade-agreement concessions on most of the tariff items in
its schedules. It has obligated itself therein not to change its
methods of customs valuation in a manner that would impair the value

of the concessions it has granted. If the United States should adopt
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the Brussels definition, the resulting increases in dutiable value
would impair its concessions on items subject to ad valorem or com-
pound duties. Under the GATT rules, the United States could satisfy
the claims of other contracting parties for compensation by granting
either across-the-board'concessions or concessions on ifemé subject‘to
. specific rates of duty. More likely, however, the United States would
endeavor tovconvert each of its ad valorem and compound rates of duty
to adjust for the increase in dutiable value on individual items.,

Such conversion would be feasible only if certain expedients were
employed--say, that of converting rates of duty on the average for each
tariff item for which the rate was ad valorem or compound. Each avail-
able expedient, however, could be defended only on the basis of par-
tially valid assumptions. Conversion of rates might adjust in part
Afor the effect of adopting the Brussels definition; nevertheless, even
if rates were so adjusted, the effect of adopting the Brussels defihi-
tion would vary--among products, countries of origin, ports of entry,
and modes of transportation.

Some interested parties have suggested that a c.i.f. valuafion
standard be adopted by the United States because of the need for
statistical data based on the landed value of U.S. imports (usually
termed c.i.f. statistics). In its statistics, the United States re-
cords the customs valuekof'imported goods--a procedure believed to be
followed by almost all countries. Since neafly all goods are valued
by U.S. customs on the basis of their value in the exporting country,

the value data in U.S. statistics generally do not include the costs
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of ocean transportation, insuranée, and certain other costs. The
‘United States is joined in’'this practice by a number of countries, but
the great majority of the major trading countries record and publish
their import statistics on a c.i.f. basis.

Statistical informétion showing the landed value of U.S. imports
would be useful for a number of purposes. Such data would aid in
making comparisons of U.S. tra@e with that of many of its trading
partners. They would be useful at times to aid in comparing the dollar
volume of U.S. imports with that of domestic production or consumptiop.
Frequently, however, the landed values of imports'are not closely com-
parable with the available value data on production and consumption,
which usually are based on selling prices in the country concerned;
hence, the usefulness of c.i.f. data for that typé of comparison tends

.to be limited.

For certain purposes; import statistics based on thé landed values
of imports are less useful than those based on values in the country
of exportation. In preparing balance-of-payments statements, the
United States and other countries, for example, employ import data
based on values at the customs frontier of the exporting country.

This method is used by balance-of-payments experts in order that.pay-
ments for goods may be shown separately from payments for services
such as iﬁtercountry freight and insurance. Moreover, adjustments
must be made to account for whether the relevant freight and insurance
payments were made to foreign or domestic recipients. In conformity

with the general practice, the International Monetary Fund requests
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that the import data supplied to it for inclusion in balance-of-
payments statistics be based on values f.o.b. the exporting country.
Accordingly, the method currently used by the United States to value
imports appears to have some superiority over c.i.f. valuations for
balance-of-payments accounting.

A number of interested parties who presented views to the Commis-
sion dﬁring this investigation expressed concern that the use of the
Brussels definition of value might conflict with provisions of the U.S.
Constitution. Most of them referred to two clauses in the Constitutions

The Congress shall have Power To lay and colléct Taxes,

Duties, Imposts and Excises . . . but all Duties, Imposts

and Excises shall be uniform throughout the United States
(art. I, sec. 8, cl. 1).

No preference shall be given by any Regulation of Commerce

or Revenue to the Ports of one State over those of another
. . (art. I, sec. 9, cl. 6).

Under either the Brussels definition of value, or any other
standard valuing goods at the port of importation, identical goods
(even from the same foreign exporter) entered at the same time at dif-
ferent U.S. ports are likely to be valued at different values because
of differences in intercountry transportation costs. Some observers
believe that the Constitution requires that the duties collected on
like goods entered at the same time must be uniform at every port
throughout the United States, and that the Brussels definition of value
would be inconsistent with the constitutional intent. Others conclﬁde

that the Constitution iequires that the method of valuation must be

uniform throughout the United States, but not the results (the duties

collected). The Commission's suggestions herein would be unaltered
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even if the constitutional issue had not been raised. The Commission,
of course, is hot the appropriate tribunal to decide constitutional
issues. Nevertheless, it believes that Congress would wish to be ap-
prised of the differences in views.

The Commission suggests that the Brussels definitién §f value not
be adopted. It does not favor a valuation standard that would base
dutiable value on the value of imports at their place of entry into
the United States, because of the widespread impact of such an action
cn the commodity composition, geographic distribution, and pattern of
entry of U.S. imports. Without any major advantage to be gained there-
by, adoption of the Brussels definition would depart materially from
the basic valuation concepts that the United States has followed for
more than a century. If it were adopted, the dutiable values of nearly

.all imported articles subject to ad valorem or compound rates would be
increased, but by widely varying proportions. Rates of duty might be
converted in an attempt to adjust them to counterbalance the altered
valuations. Nevertheless, the change in the valuation rules would
unequally and unpredictably affect commodities, U.S. trading partners,

ports of entry, and means of transportation.

Abolish the "Final List"

Under the original Tariff Act of 1930, "foreign value" or "export

" whichever was higher, constituted the primary basis on which

value,'
the United States determined the dutiable value of imported merchandise.

If neither could be ascertained, the "United States value" was to be



1
used, and if that also could not be ascertained, the "cost-of-
production” basis was to be employed. In specified circumstances, the
"American selling price" basis of valuation was prescribed. Until
1958 these standards were used to determine the customs value of all
imported goods.

The smendment of U.S. customs valuation laws by the Customs Simpli-
fication Act of 1956 }/ effected a substantial improvement and moderni-
zation of U.S. valuation standards. For the véluation of most articles,
this act eliminated the "foreign value" basis of valuation and estab-
lished "export value" as the sole primary valuation standard. It also
modified the meaning of "export value" and the alternative bases of
valuation largely by defining various terms used therein. The new
valuation standard that corresponded to the "cost;of-pfoduction" basis
of valuation was named "constructed value." These new standards were
established as section 402 of the tariff act. The old obsolete
standards, however, were retained in a section designated section L02a,
and remained applicable to a list of articles specified by the Secretary
of the Treasury.

In the 1956 simplification act, the Secretary of the Treasury was
instructed to prepare a list of commodities which--if appraised under
the new valuation standards--would have been valued at 95 percent or
less of the value at which the commodities were actually appraised in
the year that ended June 30, 195h. The articles identified were to

continue to be valued under the old valuation standards. As published

1/ 70 Stat. 9h3.
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by the Treasury Department on January 28, 1958, the "Final List" 1/
.included 1,015 classifications of articles. g/' The valuation pro-

- visions of the Customs Simplification Act of 1956 became effective 30
days later.

The overhaul of U.S. customs valuation provisions in 1956 was ae-
 signed principally to eliminate "foreign value" as a basis of valuation '
of imported merchandise. In other words, it was designed to advance
U.S. practices as far as possible toward the use of a single "export
value" concept. During the early 1950's, the administration-had
sought to eliminate the "foreign value" standard; it was expected that
such action would simplify and.éxpedite customs administration, in
part by reducing the number of value investigations that would need to
be made abroad. In both the 82d and 83d Congresses, the House of
‘ Representatives passed a bill intended to eliminate "foreign value,"
but the Senate did not concur. In the 84th Congress, the House again
approved the elimination of "foreign value" as a standard of valuation;
the bill in this instance was H.R. 6040, which, with important modifi-
cations, became the Customs Simplification Act of 1956. 1In thé course
of the consideration of the bill by the Ways and Means Committee, some
domestic industries objected to the elimination of "foreign value" on

the grounds that such action would reduce the level of protection

;/'The statute called for the promulgation by the Secretary of the
Treasury of a preliminary list to which were to be added any additional
qualified items brought to the attention of the Secretary by domestic
producers; the "Final List" thus included the items on the preliminary
list plus the proposed items found to meet the criteria.

2/ T.D. 54521 (see app. C).
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against imports of the products of a éype that they produced. In re-
~porting to the House, however, the committee emphasized the advantages
to be gained from the elimination of "foreign value," although it
recognized that some diminution in tariff protection might résult from
its action.

When the bill was before the Senate Committee on Finance, those
opposing its passage again protested that the loss of protection -
associated with it would substantially harm domestic industries. To
meet these objections, the Treasury Department proposed that it pre-
pare a list of articles to which the new valuation standards would
not immediately apply. The Treasury suggested this list as a tempo-
raryvmeasure that would provide a limited period of respite from any
possible loss of protection; thé initial list of articles was to have
A been altered annually by additions and deletions as changed circum-
stances warranted, and was to have lapsed at the end of 3 years unless
the Congress acted to make it permanent. The Committee on Finance
approved the concepts of an initial 1list aﬁd.of annual changes in it,
but did not approve the proposal that it sﬁould.automatically lapse
after a set periog,of time. By amendment on the floor, the Senate
deleted the provision for annual changes. The Senate amendments were
made because it was desired to have the Treasury submit proposed
changes to the C§ngress, rather than grant the Secretary authority in
advance. The House accepted the Senate amendments, and the bill passed

the Congress in the amended form.
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With the lapse of 9 years since its adoption, the "Final List"
has largely served its purpose. Indeed, because of a variety of
factors, such as the.great changes in U.S. import trade that have oc-
curred in that period, the "Final List" now gives rise to unintended
results. To ascertain the effect of the "Final List," the Bureau of
Customs recently conducted a study of imports of articles thereon that
were entered in April and September 1965. The Bureau concluded "that
much of the effective protection of the Final List has been lost." ;/
While the "Final List" originally included those products that would
have been valued at least 5 percent lower under thé new valuation
standards than under the old, the dutiable value of "Final List" items
in April and September 1965 would have averaged only 2 percent lower
if determined under the new standards rather than under the old.
| An analysis of data supplied to the Commission by thé Bureau in-
dicates that the existence of the "Final List" today has two results
that were not intended. First, in terms of value, four-fifths of the
imports of "Final List" articles in April and September 1965 consisted
of articles on which the dutiable value would decrease or increase by
less than 5 percent if section LO2a was repealed.

Second, in terms of value, nearly half of the imports of "Final
List" articles in the 2 months studied consisted of articles which
would have had a higher (not lower, as anticipated) dutiable value if

they had been valued under section 402 rather than under section L02a.

1/ Letter of Nov. 1k, 1966, from the Commissioner of Customs to ihe
Chairman, U.S. Tariff Commission (app. H).
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For the bulk of such imports, the increase in dutiable value would
have been only from 1 to 3 percent. Nevertheless, circumstances have
80 changed that for almost half of the trade involved in "Final Iist"
articles, the effect of repealing section 402a would be to increase
dutiable values, not to decrease them.

As a result of changes that have taken place since 1956, less than
a fifth of the value of imports of "Final List" articles in the 2
months studied consisted of products on which the dutiable value would
decrease by more than 5 percent if section L0O2a were eliminated. For
the bulk of such imports, the decrease in dutiable‘value would range
from 6 to 30 percent; for some; the decline ﬁould.amount to as much as
a third or a half. U.S. imports of the articles involved account for
less than 5 percent of total U.S. imports of articles subject to ad
valorem and compound duties.

Clearly, the manifold changes in U.S. import trade have made the
"Final List" an outmoded scheme. For a period of 9 years, the Bureau
of Customs has been required to determine the value of imported mer-
chandise under two sets of valuation provisions. The dual systém is
anachronistic--a time-consuming and expens<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>