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LEGISLATIVE OBJECTIVES OF THE SEVERAL TEMPORARY ENTRY PROVISIONS
IN TITLE 19 OF THE U.S., CODE -~ INVESTIGATION 332-45

I. INTRODUCTION

The Tariff Commission, pursuant to the provisions of section 332
of the Tariff Act of 1930 (19 U.S.C. 1332), initiated & study on
July 26, 1965, of the varlous statutory provisions included in title 19
of the United States Code, which permit the temporary importation into
the United States of merchandise without the payment of ordinary
dutles or which permit a virtual recovery of dutles pald, when the
imported merchandise, or its domestic equivalent, 1s exported eilther
in its original form or in a changed condition.

In commenting on the scope of the study, the Commission stated
it would review the objectives of each provision, examine the extent:
to which each provision is now accomplishing 1ts purposes, and de-
termine the impact each provision has on Unlted States internationsl
trade. The Commlsslon expressed speclal interest In ascertalning
whether the economic forces which led tc the creation of the subject
statutes have so changed in the intervening years as to warrant modif;-
catlon and possible consolidation of the procedures to meet current
conditions.

The first phase of the Commlssion's study necessarily involved

a research of the leglslative hilstory of the statutory provisions in



order to establish thelr objectives. An internal memorandum on the
subject was prepared by the Office of the General Counsel. Upon
reviewing the memorandum, the Commission decided that it should be
edited for publication because of 1ts potential value to interested
parties as well as to the Commission.

In researching the leglslative history of the subject provisions
to ascertaln their congressional objectives, portions of the provisions
were found to have either been initiated or continued in over 60
major pleces of legislatlion enacted since the First Congress. Except
for the intrinsic purposes revealed in the text of the earlier provisions
'and the evolutional development of the basic provisions, there was
found to be s dearth of background information regarding glmost all
legislation enacted prior to 1922. In a few instances the preamble to
an earlier act would shed some light on the purpose of a provision.
Committee reports on bills introduced after 1921, which were subse-
quently enacted, provided perhaps’the greatest extrinsic information
regarding the objectives of the current provisions. In the time per-
mitted for this phase of the Tariff Commission study, it was impractical
to research the congressional records and committee hearings on all
the legislation involving the subject provisions. Accordingly,
research 1n these areas was limited to the last 75 years; a period in

which there were about nine major enactments pertaining to the subject



matter of this study, and it is acknowledged that some refinements
might still be made to perfect this feport.

Specific citations of acts, committee reports, congressional hear-
ings, and similar matter have oftentimes been omitted from the text
of this report because they would have an overbearing tendency to dis-
" tract the reader from readlly grasping the development of the drawback
and related provisions. A table containing chronological citations of
statutes, reports, and hearings bearing on the history of each pro-
vision sppears in Appendix B. Statutory provisions merely identified
by year in the text of thils report can be easlly traced in Appendix B
as there were rarely two statutes enacted within the same year on the

seme subject matter.






II. LEGISLATIVE BACKGROUND
A. Origin of Drawback and Related Provisions

The word "drawback" has been historically used in the United States

leglislation to indicate a situation where & duty or tax, lawfully

collected or due, may be partially or wholly recovered or remitted,
as the case may be, because of a particular use made of a commddity
on which the duty or tax is normelly imposed.

Certaln areas of drawback in the early history of the United States
have gone through a process of evolution until the latest procedures for
handling the imported commoditles are not commonly viewed as drawback
procedures although they had their origin as such. Thls, study covers
the entire range of procedures which had theilr origin as drawback pro-
cedures and 1s extended to include the Forelgn Trade Zones Act and
other temporary entry provisions which are closely related thereto.

Drawback had 1ts origin in the first tariff act (1789). The act
provided that all duties pald, or secured to be pald, upon any imported
érticle, except on distilled spirits other than brandy or geneva,
shall be returned or discharged upon such of the articles as shall
within 12 months after payment made, or securlty given, be exported,
except one per centum on the amount of sald duties. The text of the
provision would seem to 1imit drawback to cases where the imported

article 1s subsequently exported wlthout change in condition. The



same act provided that in lleu of drawback an allowance of 5 cents
would be made on every exported quintal of drled fish and every
exported barrel of pickled fish or salted provision, prepared with
Imported salt. The fish had to be a product of the fisheries of the
United States.

In 1791 drawback was extended to a specific imported product
upon 1ts subsequent exportation in the form of a manufactured product.
Over a perlod of about 100 years it was graduaslly expanded until it
extended to almost all articles made in any part,of imported‘duty—paid
materials. The amount of drawback has ranged from 90 to lOO'peréent
of the duties or taxes paild. It should be noted that drawback with
respect to taxes 1s afforded to exported products made entirely of
domestic materials.

Drawback wgs extended to shipments of articles merely in transit
through the United States in 1804. Currently in transit goods are
shipped under bond and no duties are assessed thereon.

Drawback was extended to imported articles by virtue of their end
use where'an exportation was not required. For examples, drawback
was allowed in 1832 on steel rails used in the construction of public
railroads or inclines; in 1872 on duty-paid bullding materials, except
lumber, if used in the reconstruction of Chicago wlthin one year after

the date of the Act; and in 1884 on duty-pald supplies for vessels



engaged in foreign trade. Situations of this nature (except ships
supplies) are now generally handled under a tariff classification pro-
vision which permits duty-free entry contingent upon subsequent pro-
duction of proof of the appropriate end use made of such imports in the
United States. They are now not generslly viewed as drawback procedures;.
they are known as "conditional free entry" provisions.

During the course of the development of the various drawback pro=
visions, the Congress has generally found it advisable to impose more
-rigid restrictions on the various drawback procedures to protect the
"revenue". For example, sbout 29 years after drawback was authorized
on the exportation of duty-paid wines and spirits, the Congress limited
drawback to those cases where the articles were continuously in "public
or other stores” while in the United States. When drawback was extended‘
in 1824 to duty-paid silk fabrics dyed in the United States, more rigid
identification procedures were established. One of the major criticisms
of current drawback provisibns is the cost of compliance with the
regulatory procedures which are frequently sald to deter the use of the
provisions.

The various drawback and relatéd provisions, ﬁost of which have .
thelr origins as drawback, are set forth hereinafter in their latest
forms, together with summaries of their legislative backgrounds and

the objectlves intended to be accomplished by each provision.



Discussions of the provisions relating to foreign trade .zones
and the temporary entry provisions of the tariff schedules have been
taken out of thelr codified sequence and placed after the discussions

of the major drawback provisions and the warehouse provisions.



B. SUPPLIES FOR CERTAIN VESSELS AND ATRCRAFT
[SEC. 1309]

(a) Exemption from Duties and Texes.--Articles of foreign or
domestic origin may be withdrawn, under such regulations as the
Secretary of the Treasury may prescribe, from any customs bonded
warehouse, from continuous customs custody elsewhere than in a
bonded warehouse, or from a forelgn-trade zone free of duty and
internal-revenue tax, or from any internal-revenue bonded ware-
house, from any brewery, or from any winery premises or bonded
premises for the storage of wine, free of internal-revenue tax --

(1) for supplies (not including equipment) of (A)

vessels or alrcraft operated by the United States, (B)

vessels of the United States employed in the fisheriles

or in the whaling business, or actually engaged in foreign

trade or trade between the Atlantic and Pacific ports of

-the United States or between the United States and any of
its possesslons, or between Hawall and any other part of the

United States or between Alasks and any other part of the

United States, or (C) alrcraft reglstered in the United

States and actually engaged in forelgn trade or trade between

the United States and any of 1ts possessions, or between

Hawall and any other part of the Unlted States or between

Alaska and any other part of the Unlted States; or

(2) for supplies (including equipment) or repair of (A)
vessels of war of any foreign nation, or (B) foreign vessels
employed In the fisheries or in the whaling business, or
actually engaged In foreign trade or trade between the United

States and any of 1ts possessions, or between Hawall and any

other part of the United States or between Alaska and any

other part of the Unlted States, where such trade by forelgn
vessels is permitted; or

(3) for supplies (including equipment), ground equipment,
maintenance, or repalr of alrcraft reglstered in any forelgn
country and actually engaged in foreign trade or trade
between the United States and any of 1ts possessions, or
between Hawall and any other part of the Unlted States or
between Alaska and any other part of the United States, where
trade by foreign aircraft 1s permlitted. With respect to
articles for ground equipment, the exemption hereunder

shall apply only to dutlies and to taxes imposed upon or by

reason of Importation.

The provlisions for free withdrawals made by this subsection
shall not apply to petroleum products for vessels or ailrcraft in
voyages or flights excluslvely between Hawall or Alaska and any
alrport or Pacific coast seaport of the United States.
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(b) Drawback.--Articles withdrawn from bonded warehouses,
bonded manufacturing warehouses, continuous customs custody
elsewhere than in a bonded warehouse, or from & forelgn-trade
zone, and articles of domestlc manufacture or production, laden
as supplies upon any such vessel or alrcraft of the United States
or laden as supplies (including equipment) upon, or used in the
maintensnce or repair of, any such foreign vessel or alrcraft,
shall be considered to be exported within the meaning of the
drawback provisions of thils chapter.

(¢) Articles Removed in, or Returned to, the United States.--
Any article exempted from duty or tax, or in respect of which
drawback has been allowed, under this sectlion or section 1317 of
this title and thereafter removed in the Unlted States from any
vessel or alrcraft, or otherwlse returned to the United States,
shall be treated as an Importation from a forelgn country. :

(d) Reciprocal Privileges.--The privileges granted by this
section and section 1317 of this title in respect of ailrcraft
registered in a foreign country shall be allowed only if the
Secretary of the Treasury shall have been advised by the Secretary
of Commerce that he has found that such foreign country allows,
or will allow, substantially reciprocal privileges in respect of
alrcraft reglstered in the United States. If the Secretary of
Commerce shall advlise the Secretary of the Treasury that he has
found that a forelgn country has discontinued, or will discontinue,
the allowance of such privileges, the privileges granted by this
section and such sectlion 1317 shall not apply thereafter 1n respect
of aircraft reglstered in that forelign country.

Articles of foreign production needed, and actually withdrawn from
bonded warehouses, for supplies (not including equipment) of vessels of
the United States eﬁgaged in the forelgn trade, including trade between
the Atlantic and Pacific ports of the United States, were permitted
duty-free withdrawal beginning in 1884, in order to "remove certain
burdens on the American merchant marine and encourage the American
foreign carrying trade." The duty-free privilege was extended in 1890
to include forelgn articles needed for the repalr of such vessels.
Leglslation in 1897 extended the duty-free withdrawal privileges to

artlicles in bonded manufacturing warehouses and also permitted withdrawals
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free of Internal-revenue taxes. The Tariff Act of 1930 and its sub-
sequent amendments broaden these privileges to théir present coverage.

The privilege of purchasing supplies, including equipment, from
public warehouses duty-free wag afforded to vessels of war of any
nation in 1862 provided reciprocal treatment was afforded tp U.s.
vessels of war by such‘nation. The privilege was expanded in 1909
to Include supplies frqm bonded manufacturing warehouses and to afford
internal-revenue tax-free treatment to such supplies. Representative
Payne stated on the floor of the House in connection with the legis-
lation that this policy had "grown out of the courtesy extended to war
vessels of the United States in thelr recent trip around the world
and for a period prior to that time."

It obviously would serve little purpose to impose duties and taxes
on supplies for forelgn vessels as such a policy would merely deter
purchases in the Unlted States and reduce the U.S. trade in such
supplies.

In commenting on subsection 1309(b), the House Committee on Ways
and Means stated in 1ts report that it "believeé that no good reason
exlstes for withholding the drawback privilegés in the case of articles
laded as supplies upon such vessels."

The special provisions of subsections 1309(b) and (e¢) are neces-
sary statutory exceptlons to two legal principles involving the mean-
ings of the words "exported" and "imported". The former word means

a sltuation in which goods have entered the customs territory of the



12

Uniﬁed States with the intenf of the owner or consignee to unlade and
mingle the goods with fhe goods of the United States. The latter word
means a situation in which goodé have been sent from the customs
territory of the United States with the intent of the owner or consignee
to mingle the goods with the commerce of another country. ‘Supplies
laden on a vessel or alrcraft for use thereon are not in the usual

sense "exported" nor would thelr return to the United States be an
"{mportation." The exceptions permit drawback but preclude use of the

subsection as a duty-avoldance device.
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C. BONDED MANUFACTURING WAREHOUSES
[SEC. 1311]

All articles manufactured in whole or in part of imported
materlals, or of materials subject to internal-revenue tax, and
intended for exportation without being charged with duty, and
without having an internal-revenue stamp affixed thereto, shall,
under such regulations as the Secretary of the Treasury may prescribe,
in order to be so manufactured and exported, be made and manufac-
tured in bonded warehouses similar to those known and designated
in Treasury Regulations as bonded warehouses, class six: Provided:
That the manufacturer of such articles shall first give satisfac-
tory bonds for the faithful observance of all the provisions of
law and of such regulations as shall be prescribed by the Secre-
tary of the Treasury: Provided further, That the manufacture of
distilled spirits from grain, starch, molasses, or sugar, including
all dilutions or mixtures of them or either of them, shall not be
permitted in such manufacturing warehouses.

Whenever goods manufactured in any bonded warehouse established
under the provisions of the preceding paragraph shall be exported
directly therefrom or shall be duly laden for transportation and
immediate exportation under the supervision of the proper officer
who shall be duly designated for that purpose, such:goods shall
be exempt from duty and from the requirements relating to revenue
stamps.

No flour, manufactured in a bonded manufacturing warehouse
from wheat imported after ninety days after June 17, 1930, shall be
withdrawn from such warehouse for exportation without payment of
a duty on such imported wheat equal to any reduction in duty
which by treaty will apply in respect of such flour in the country
to which it is to be exported.

Any materials used in the manufacture of such goods, and any
packages, coverings, vessels, brands, and labels used in putting
up the same may, under the regulations of the Secretary of the
Treasury, be conveyed wilthout the payment of revenue tax or duty
into any bonded manufacturing warehouse, and imported goods may,
under the aforesaid regulations, be transferred without the exsc-
tion of duty from any bonded warehouse into any bonded manufac-
turing warehouse; but this privilege shall not be held to apply
to implements, machinery, or apparatus to be used in the con-
struction or repair of any bonded manufacturing warehouse or for
the prosecution of the business carried on therein.

Articles or materiasls received into such bonded manufacturing
warehouse or articles manufactured therefrom may be withdrawn
or removed therefrom for direct shipment and exportation or for
transportation and immediate exportation in bomnd to forelgn
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countries or to the Phillppine Islands under the supervision of
the officer duly designated therefor by the collector of the

port, who shall certify to such shipment and exportation, or
ladening for transportation, as the case may be, describing the
articles by thelr mark or otherwise, the guantity, the date of
exportation, and the neme of the vessel: Provided, That the
by-products incident to the processes of manufacture, including
waste derived from cleaning rice in bonded warehouses under the
Act of March 24, 1874, ch. 65, 18 Stat. 24, in said bonded ware-
houses may be withdrawn for domestic consumption on the payment
of duty equal to the duty which would be assessed and collected
by law 1f such waste or by-products were imported from a foreign
country: Provided, That gll waste material may be destroyed under
Government supervision. All labor performed end services rendered
under these provisions shall be under the supervision of a duly
designated officer of the customs and at the expense of the
manufacturer.

A careful account shall be kept by the collector of all
merchandise delivered by him to any bonded manufacturing ware-
house, and a sworn monthly return, verified by the customs
officers In charge, shall be made by the manufacturer containing
g detalled statement of all imported merchandise used by him in
the manufacture of exported articles.

Before commencing business the proprietor of any msnufacturing
warehouse shall file with the Secretary of the Treasury a list of
all the articles intended to be manufactured in such warehouse,
and state the formula of manufacture and the names and quantities
of the ingredients to be used therein.

Articles manufactured under these provisions msy be withdrawn
under such regulations as the Secretary of the. Treasury may pre-
scribe for transportation and delivery into any bonded warehouse
at an exterior port for the sole purpose of immedlate export there-
from: Provided, That cigars menufactured in whole of tobacco im-
ported from any one country, made and manufactured in such bond-
ed manufacturing warehouses, may be withdrawn for home consump-
tion upon the payment of the dutles on such tobacco in its con-
dition as imported under such regulations as the Secretary of the
Treasury may prescribe, and the payment of the internal-revenue
tax accruing on such clgars in theilr conditlion as withdrawn, and’
the boxes or packages contalning such cigars shall be stamped to
indicate their character, origin of tobacco from which made, and
place of manufacture.

The provisions of [26 U.S.C. 5521] shall, so far as may be
practicable, apply to any bonded manufacturing warehouse estab-
lished under this chapter and to the merchandlse conveyed therein.

Distilled spirits and wines which are rectified in bonded man-
ufacturing warehouses, class slx, and distilled splrits which are
reduced 1n proof and bottled in such warehouses, shall be deemed
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to have been manufactured within the meaning of this sectilon,

and may be withdrawn as hereinbefore provided, and likewlse for
shipment in bond to Puerto Rico, subject to the provisions of

this section, and under such regulations as the Secretary of the
Treasury may prescribe, there to be withdrawn for consumption or
be rewarehoused and subsequently withdrawn for consumption:
Provided, That upon withdrawal in Puerto Rico for consumption,

the dutles lmposed by the customs laws of the United States
shall be collected on all imported merchandise (in its condition
as imported) snd imported containers used in the manufacture and
putting up of such spirits and wines in such warehouses: Provided
further, That no internal-revenue tax shall be imposed on distilled
gpirits and wines rectified in class six warehouses if such dis-
tilled spirits and wines are exported or shipped in accordance
with the provisions of this section, and that no person rectify-
ing distilled spirits or wines in such warehouses shall be subject
by reason of such rectification to the payment of speclal tax

as a rectifier.

1. Original Procedure Limited to Temporary Entriles

Bonded manufacturing warehouses were first authorized in 1864
for use in the production of eleven named articles to be{exported
from the United States without the assesgsment of duties or taxes.

No articles manufactured under that provision could be reieased for
domestic consumption. The Tariff Act of 1894 extended the privileges
to all manufacturing operations except "the manufacture of distilled
spirits from grain, starch, molasses or sugar, including all dilutions
or mixtures of them or either of them." The Tariff Act of 1909 pPro- |
vided that waste material and byproducts incident to manufacturing in’
bonded warehouses may be withdrawn for domestic consumption, subject
to applicable dutles, as though imported from a forelgn country. (How
you determine dutiable value has never been clearly set forth in

section 1311 or its ancestor provisions.)
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2. Exceptions to Limitation

The Tariff Act of 1913 added a provision permitting the release
for domestic consumption of "cigars manufactured in whole of tobacco
imported from any one country, made and menufactured in such bonded

manufacturing warehouses,"

upon the payment of duty applicable to the
tobacco used therein in its condition as impérted and upon payment of
the internsl-revenue tax applicaeble to the cigars in thelr condifion
as withdrawn. Boxes containing such clgars were to be stamped fo
indicate the character, origin of tobacco, and place of manufacture

of the cigars. This provision was completely out of character from
the general inherent reason (to be discussed later) for having bonded
manufacturing warehouses. Enactment of the provision was for the
purpose of enabling such cigar manufacturers to convince the buying
public that the cigars were made wholly of Havana tobacco by reason of
a8 government staﬁp which, in effect, certified these clrcumstances

to be true. Since 1913 there has been an anomaly in the bonded msnufac-
furing warehouse provisions because technically no merchandise could
be taken into such a warehouse unless the product to be made therefrom
was "intended for exportation without being charged duty." Overlfhé ;
years clgar manufacturers have clearly not intended to export all
their cigars from such warehouses. Customs treats imports of cigar

tobacco a8 being excepted from the requisite intent to export the impor-

ted article in 1ts manufactured form.
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The'Tgriff Act of 1930 provided that wheat,used in meking flour
inig bonded menufacturing warehouse shall be subject to a duty equal -
to any reduction in duty that is allowable on the flour by reason of
a8 U.S. treaty with the foreign country to which it is.exported. This
exceptional treatment was inserted to prevent Canadian wheat from
benefitting from the 20 percent preferential‘tariff treatmentvgengrally
affordedbto U.S. products imported into Cuba. Inasmuch as the customs
courts have treated "trade agreements" as "treatles" for some purposes,
it is probeble that the difference between the most-favored-nation
- rate and the statutory rate constitutes such a duty that must be
vimposed. Since 1930 the special provision for wheat flour has re-
flected a second anomalous provision in that wheat canno@ be sent into
sucﬁ a warehouse In all cases with the "intent to export without being
charged with duty".

The last paragraph of section 1311 was added by section LO6 of the
Liquor Tax Administration Act of June 26, 1936. It created a third
anomalous situation in the section with respect to the requisite intent
at the time of entry of the articles into the bonded manufacturing

warehouse that the manufactured goods are to be exported.

3. Pﬁrpose of Temporary Entry Procedure

The Committee hearings and reports on the various acts which led
to the present sectlon 1311 appéar to be'void‘of expressions of purposé

for having bonded manufacturing warehouses. However, it seems inherent
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from the provisions per se that, except for the last three paragraphs
of *Ehe section relating to cigars and distilled spirits, the section
is intended to encourage domestic manufacturers to participate in
eprrt trade by permitting them to have access to the least expensijre
materials needed for their operations, regardless of source, and with-
out having to psy duties or taxes on such materials, when they are

incorporated in exported products.
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D. BONDED SMELTING AND REFINING WAREHOUSES
[SEC. 1312]

(a) Any plant engaged in smelting or refining, or both, of
metal-bearing materials as defined in this section may, upon the
giving of satisfactory bond, be designated a bonded smelting or
refining warehouse. Metal-bearing materials may be entered into
8 bonded smelting or refining warehouse wilthout the payment of
duties thereon and there smelted or refined, or both, together
with metal-bearing materials of domestic or foreign origin. Upon
arrival of lmported metal-bearing materials at the warehouse they
shall be sampled according to commerclal methods and assayed,
both under customs supervision. The bond shall be charged with
8 sum equal in smount to the duties which would be payable on
such metal-bearing materials in thelr condltion as imported if
entered for consumption, and the bond charge shall be adjusted to
reflect changes In the applicable rate of duty occurring while
the imported materials are still covered by the bond.

(b) The several charges against such bond may be canceled in
whole or in part --

(1) upon the exportation from the bonded warehouses which
trested the metal-bearing materials, or from any other bonded
smelting or refining warehouse, of a quantity of the same
kind of metal contalned in any product of smelting or re-
fining of metal-bearing materials equal to the dutiable
quantity contained In the imported metal-bearing materials
less wastage provided for in subsection (c) of this section,
or

(2) upon payment of duties on the dutiable quantity of
metal contalned in the lmported metal-bearing materials,
or

(3) upon the transfer of the bond charges to another
bonded smelting or refining warehouse by physical shipment
of a quantity of the same kind of metal contalned in any
product of smelting or refining of metal-bearing materials
equal to the dutiable quantity contained in the imported
metal-bearing materials less wastage provided for in sub-
section (e¢) of this section, or

(h) upon the transfer of the bond charges to a bonded
customs warehouse other than a bonded smelting or refining
warehouse by physical shipment of a quantlity of the same
kind of metal contained in any product of smelting or re-
fining equal to the dutliable quantity contalned in the
imported metal-bearing materials less wastage provided for
in subsection (c) of this section, and upon withdrawal
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from such other warehouse for exportation or domestic con-

sumption the provisions of this sectlion shall apply, or

(5) upon the transfer to another bonded smelting or
refining warehouse without physical shlpment of metal of
bond charges representing a quantity of dutiable metal con-
tained in Ilmported metal-bearing materials less wastage
provided for in subsection (c) of this section of the plant
of initial treatment of such materials provided there is on
hend at the warehouse to which the transfer is made sufficient
like metal in any form to satlsfy the transferred bond charges.
(c) For purposes of paragraphs (1), (3), (4), and (5) of

subsection (b) of this section, due allowances shall be made for
wastage of metals other than copper, lead, and zlnc, as ascertained
from time to time by the Secretary of the Treasury.
: (d) Upon the exportation of & product of smelting or re-
fining other than refined metal the bond shall be