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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 303-TA-23 (Final)
731-TA-568 and 570 (Final)

"FERROSILICON FROM RUSSIA AND VENEZUELA

Determinations
<
On the basis of the record! developed in the subjec
Commission unanimously determines, pursuant to se ns 5(b) of the

Tariff Act of 1930 (19 U.S.C. §§ 1303 and 1673d(b)) (the  Act), that an

industry in the United States is materially j by reason of subsidized
imports from Venezuela and less-than-fai<value ) i tsnfrom Russia and

Venezuela of ferrosilicon,? provided <gwadi 21.10,
7202.21.50, 7202.21.75, 7202.21.90 02).29.00 jgi;é} Harmonized Tariff

Schedule of the United States.

s
. nanimously determines,
1

pursuant to § 735(b) (4) ( citical circumstances do not
exist with respect( fo ferr
ing

imposition of gntid

from Russia and Venezuela within the meaning of sections 303 and 703(b) of the

! The record is defined in sec. 207.2(f) of the Commission‘’s Rules of
Practice and Procedure (19 CFR § 207.2(f)).

2 For purposes of these investigations, the subject product is
ferrosilicon, a ferroalloy generally containing, by weight, not less than four
percent iron, more than 8 percent but not more than 96 percent silicon, not
more than 10 percent chromium, not more than 30 percent manganese, not more
than three percent phosphorus, less than 2.75 percent magnesium, and not more
than 10 percent calcium or any other element.



Act (19 U.S.C. 8§ 1303 and 1673b(b)). Notice of the institution of the
Commission’s investigations and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the ice of the
Secretary, U.S. International Trade Commission, Washiqéfon

publishing the notice in the Federal Register of Decem (57 F.R.
61919). The hearing was held in Washington, DC g%ii;iiig» 1993, and all
persons who requested the opportunity were mitted appear in person or by

counsel.



VIEWS OF THE COMMISSION
Based on the record in these investigations, we determine that an
industry in the United States is materially injured ! by reason of less than
fair value ("LTFV") imports of ferrosilicon from Russia and Venezuela and by
reason of subsidized imports from Venezuela. We further find t critical
circumstances do not exist with respect to imports from &35510

I. LIKE PRODUCT AND DOMESTIC INDUSTRY

In this, as in other investigations under Ti II the Tariff Act of

1930 (the "Act"), we must first define the "ljike, product™and the "industry".

Section 771(4) (A) of the Act defines the releve dustry as "the domestic

producers as a whole of a like product, or odGcer seycollective

or@ropor@ﬁ‘ i ) he total
domestic production of that prod‘?’ . Lt In 6?22§<> statute defines
"like product" as "a product i he, % absence of like, most

similar in characteziiiijf§§;§>se with.‘"i- reticle subject to an
<<g§i;giz> <

! Whether the establishment of an industry in the United States is
materially retarded is not an issue in these investigations.

2 Chairman Newquist notes that virtually all of the issues discussed
herein were fully explained and analyzed in the previous Ferrosilicon
determinations and, accordingly, could here be incorporated and adopted by
reference. For purposes of providing a review of those actions, Chairman
Newquist joins in these views.

3 19 U.S.C. § 1677(4)(a).

output of the like product constit
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investigation. . ." The Department of Commerce has defined the imported

product subject to these investigations as:

ferrosilicon, a ferroalloy containing, by weight, not
less than four percent iron, more than eight percent

but not more than 96 percent silicon, not more than 10
percent chromium, not more than 30 percent mangane
not more than three percent phosphorous, less than
2.75 percent magnesium, and not more than 1QQPer'
calcium or any other element.’

N

product as measured by contained weight primarily by

silicon percentage. Ferrosilicon grade urther dq@;ﬁg; the
percentages of minor elements pres productgiggge of which are
considered impurities and other i are d é%d enhancements. ’

s ferrosilicon containing

is b
<§E§§an 55 percent of silicon, and

on applies the standard "like" and
" on a case-by-case basis. The

’W@

hharacteristics and uses;
chanfiels of distribution; (4) common manufacturing
:S;;ssloyees; (5) customer or producer perceptions;

o)\ price. No single factor is dispositive, and the
consider other factors it deems relevant based on the facts of
a givef investigation. The Commission looks for clear dividing lines between
like preducts, and has found minor distinctions to be an insufficient basis
for finding separate like products. Torrington Company v. United States, 747
F. Supp. 744, 748-749 (Ct. Int'l Trade 1990), aff’d 938 F.2d 1278 (1991).

3 58 F.R. 27522 (May 10, 1993); 58 F.R. 27539 (May 10, 1993); 58 F.R.
29192 (May 19, 1993).

6 See the Commission’s Report in Ferrosilicon from the People'’'s Republic
of China, Inv. No. 731-TA-567 (Final), USITC Pub. 2606 (February 1993) at I-
6. The Commission’'s Report on these investigations (and on the previous
investigations on ferrosilicon imports from Kazakhstan and Ukraine)
incorporates by reference the Report in Ferrosilicon from the People's
Republic of China (hereinafter referred to as the "Consolidated Report").

7 1d.




includes ferrosilicon 50 and silvery pig iron. High-silicon-content
ferrosilicon contains by weight more than 55 percent but not more than 96
percent of silicon, and includes ferrosilicon 65 and ferrosilicon 75. The
great majority of ferrosilicon manufactured in the United States and consumed
by the iron and steel industries consists of standard grades of osilicon

50 and ferrosilicon 75. 8

Generally, ferrosilicon is available in "standa

elements that add desired properties to t
specialty grades also refer to ferrosi}i t
T 1

0 ﬁ%%igfiiicon is also sold
;ggf%%%ékt the performance of the

according to various size char
product.

The like product\issue
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Consolidated Report at I-5.
° Consolidated Report at I-6.
10 1d.



definition. ! We find a single like product consisting of all grades of
ferrosilicon based on the reasoning set forth below.
Few differences exist in the physical characteristics and end uses of

the various grades of ferrosilicon. Iron and steel producers have the

production

process. '? Although switching between grades is not féé ue

particular grade is selected, some end-users have

ferrosilicon 50 and 75 when the price gap 13 petween twaN\grades is wide

enough and of long enough duration to justi the short-term costs of

switching. 14 13
Channels of distribution also ox The lar nd use markets are

and other

%urlng facilities can be,

and in some circumstances s S h grade 50 and grade 75

17

ferrosilicon. at it is preferable to use

different f aces\for the\p oduc errosilicon 50 and 75, 8 it is

\%§§g§2>1ng Brie rals at 2 and 3 in Ferrosilicon from
Kaza gtan). People'’scR of China, Russia, Ukraine and Venezuela,
-566- n 1)
ted R t I 7.

or the varlpus grades of ferrosilicon are based on the silicon
of \the product. Consolidated Report at I- 7.

Consolidated Report at I-7; EC-Q-025 at 35. EC-Q-025 is incorporated by
referagce in EC-Q-057, the Commission’s Economic Memorandum on Ferrosilicon
from Russia and Venezuela, Invs. Nos. 303-TA-23, 731-TA-568 and 570 and
(Final).

15 In addition, although some end-users indicated that they would not or
could not switch between ferrosilicon grades because of complexities of their
production processes, material handling and inventory requirements, other
ferrosilicon purchasers indicated that switching between the commodity grades
of ferrosilicon 50 and 75 was possible. See EC-Q- 025 at 35; Consolidated
Report at I-7.

16 Consolidated Report at I-22.

17 Consolidated Report at I-8 and I-26.

18 Consolidated Report at I-8.



possible to produce ferrosilicon 50 in a furnace designed for ferrosilicon 75,
and more than one producer does so commercially. ! There is also evidence
that various grades of ferrosilicon are produced using the same employees. 20

Although perceptions of ferrosilicon 50 and 75 differ to some extent based on

the different chemical properties of the grades, actual switchi

Thus, there is no clear dividing line betwee -siliconxrontent and

between the
grades indicates that at least some producers and customegg c

to be interchangeable. %!

low-silicon-content ferrosilicon. Accordingly, we find that the like product

consists of all grades of ferrosilicon. 22 We find that the domestic

industry includes producers of all gradessgfigjrro con.<§§§§§§§

< @
;!) 1 —'81677(4)(B),
PL

II. RELATED PARTIES b
The related parties provisia-§?§§§gi> S.<>
e rom the domestic

provides for exclusion of cer 3 c‘-n@.
on. Applying the provision

industry for the pur

poses
involves two steps. First, L must determine whether the

mnission generally has not found differing
arate like products. See e.g., Ferrosilicon from
- raine, Invs. Nos. 731-TA-566 and 569 (Final), USITC Pub. 2616
(Marchh1993); Ferrosilicon from the People's Republic of China, USITC Pub.
2606 (Febhxuary 1993); Ferrosilicon from Brazil and Egypt, Invs. Nos. 731-TA-
641-642 (Preliminary), USITC Pub. 2605 (February 1993); Magnesium from Canada,
Invs. Nos. 701-TA-309, 731-TA-528 (Final), USITC Pub. 2550 (July 1992);
Potassium Hydroxide from Canada, Italy, and the United Kingdom, Invs. Nos.
731-TA-542-544 (Preliminary), USITC Pub. 2482 (February 1992); Silicon Metal
from Brazil, Inv. No. 731-TA-471 (Final), USITC Pub. 2404 (July 1991); Silicon
Metal from the People's Republic of China, Inv. No. 731-TA-472 (Final), USITC
Pub. 2385 (June 1991).
23 See e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from China and
Thailand, Invs. Nos. 731-TA-520 and 521 (Final), USITC Pub. 2528 at 7 (June
1992).




domestic producer is a "related party." Second, if a producer is a related
party, fhe Commission may exclude such producer from the domestic industry in
"appropriate circumstaﬁces." 24 ‘

The statute defines related parties as producers who are "related to the

- exporters or importers, or are themselves importers of the allepedly

subsidized or dumped merchandise." ?* Exclusion of a ré% within

the Commission’s discretion based upon the facts sen i ach case. 26

The rationale underlying the related parties provisio

domestic producers who either are related to\f ign prodicers or exporters,
or are themselves importers of the subject mer se, in a position
that shields them from any injury th he> be cause e’ imports. %’

Thus, including these parties wit the d ;Eiic indusPry would distort the

analysis of the condition of tﬁéiiiii;ﬁ in <;£z9§> The factors the
Commission has examined j e dp f%§§3§5 sis include:
. 1 <§z§§¥bn attributable to the importing
producer;

ic
(2) t reason he 'U.S. ;§§§;§>has decided to import the product
subj to A iNe $; whether the firm benefits from the LTFV

€Y the firm must import in order to enable it
d compete in the U.S. market; and

(1) the per

sidies o
produc

24
25
26

U.S.C. § 1677(4)(B).
See e.g., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int'l
Trade 1989), aff’'d without opinion 904 F.2d 46 (Fed. Cir. 1992); Empire Plow
Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’'l Trade 1987).

27 See S. Rep. No. 249, 96th Cong., lst Sess. at 83 (1979).

28 See Sandvik AB v. United States, 721 F. Supp. at 1331-32 (related party
appeared to benefit from the dumped imports); Certain Carbon Steel Butt-Weld
Pipe Fittings from China and Thailand, Invs. Nos. 731-TA-520-521 (Final),
USITC Pub. 2528 (June 1992).

VJl—‘lH
o Wi




(3) the position of the related producer vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will
skew the data for the rest of the industry. 2°
In addition, the Commission has considered other factors, such as the ratio of
import shipments to U.S. production for each producer, the length of time that
the producer has been engaged in domestic production, whether each\company's
books are kept separately from its "relations", and whether<§he ima
interest of the related producers lies in domestic productio <§§§E§5§>
importation. 3° X

Although no party to these final investigations has axgued "that any U.S.

producer is related to any Venezuelan or Russian r or exporter, we have
considered whether any domestic producer is ated if ) her
appropriate circumstances exist to exclud r Qs}he d ndustry. In
our preliminary investigations, Ferrosilico Argentinay/Kazakhstan, the

\\)? \>

Commission considered re¢lated paxties isstes respect to two United States

e§§;§§% and Elkem Metals Co. ("Elkem").

§>investigations that both Keokuk and

producers, Keokuk rro- , Ing. ("

The Commission nd

Commission cencluded, however, that appropriate circumstances did not exist to

exclude either firm from the domestic industry. The Commission received no

29 See Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade
1992) (affirming Commission’s application of the related party provision).

30 See Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798
(January 1986) at 12.

31 See USITC Pub. 2535 at 10.




additional evidence in the course of these final investigations or any of the
other recent or concurrent ferrosilicon investigations that indicates that
appropriate circumstances exist to exclude either of these two related parties
from the domestic industry. 32 Accordingly, for the purposes of these

investigations, we determine that no U.S. producer should be luded from the

domestic industry.

S
III. CONDITION OF THE DOMESTIC INDUSTRY
In determining whether the domestic indust matexially injured by

the LTFV or subsidized imports, the statute

(" cts us consider "all

relevant economic factors which have a bearing he state of the industry in

the United States." 3* These factors in

shipments, inventories, capacity

productivity,.financial perform

development. 3* No single

considers all relev b2 t‘%h
are

conditions of competition t

32 Further, in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605, the

Commission determined that appropriate circumstances did not exist to exclude
one U.S. producer from the domestic industry based on a single importation of
Brazilian material during the period of investigation. The Commission has
received no additional information in the course of these final investigations
that warrants reconsideration of this issue.

33 19 U.S.C. § 1677(7)(C) (iii).

34 1d.

35 Id.

36 Consolidated Report at I-13.
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cast iron also have contributed to a decline in cast iron production. ¥
Total U.S. consumption of ferrosilicon, measured in quantity, decreased by
13.0 percent from 1989 to 1991, but increased by 25.7 percent between
January 1 - September 30, 1991 and January 1 - September 30, 1992 (the

8

"interim periods"). *® In terms of value, total U.S. consumptio

percent from 1989 to 1991, but rose by 11.5 percent from iggeria
icnd

interim 1992. 3°

by 31.8 percent from 1989 to 1991, and declined percent between the

40

Generally, indicators of the condition of the t
during the period of investigation. U.S. production of ferrxosilicon decreased
interim periods. ,

shipments decreased steadily, by 23.8 pe

percent between the interim periods

domestic shipments decreased by

percent between the interim .
Average U.S. capdcity a decreaseéigggi}g
8 E

tons ("short tong™) in

ifNterim 1992. 43

Average capacity

37 See Consolidated Report at I-13; see also EC-Q-025 at 13.

38 Consolidated Report at I-13.

39 1d.

40 Consolidated Report at I-23.

41 Consolidated Report at I-24, Table 6.
42 1d. '
43 Consolidated Report at I-23, Table 5.
44 14.

11



The number of production and related workers producing ferrosilicon
decreased by 36.7 percent from 1989 through 1991 and by 16.2 percent between
the interim periods. The number of hours worked by production and related
workers producing ferrosilicon also declined by 38.5 percent from 1989 to
1991, and continued to fall, by 20.8 percent, between the inte periods.
Hourly total compensation paid to U.S. producers’ producQ;on rabated
workers increased from $17.22 in 1989 to $17.98 in 1990 <§ZEi§§;%eased to

$17.75 in 1991. Hourly total compensation increased $1 7 interim 1992

compared with $17.85 in the corresponding pery

od of 1991\ Productivity of

continued to rise, by 16.1 percent, between\the i

1992, but remained 24.8 percent below the first

quar of 1989. %7 U.S. producers’ average price of ferrosilicon 50 sold to

U.S. foundries followed a similar price trend. %8

45

Consolidated Report at I-28, Table 10.
46

Consolidated Report at I-56 -- I-57, Table 26.
47 I_d

48 Consolidated Report at I-57.

12



Overall financial experience of domestic ferrosilicon producers also
deteriorated during the period of investigation. For example, 1991 net sales
value was less than two-thirds of the corresponding 1989 figure. Positive
1989 operating and net income bécame losses, and cash flow became negative in

the remainder of the period of investigation. Financial results in most of

these categories continued to decline between the interim period Finally,
total capital expenditures decreased from $13.4 million %%
million in 1991 and increased only slightly from $3.5 /milli terim 1991
to $3.6 million in interim 1992. %°
IV. CUMULATION

A. In General

In determining whether there is ._ 1nJury b of the LTFV or

subsidized imports, the Commission 5 olr:« to cum vely assess the
volume and effect of imports fro i §>sub3ect to
nabl c i dent with one another and
Qgiii? of the domestic industry in
not required, however, when
egligible and have no discernible adverse

orts compete with each other and with the

dom ike\ptroduct, the Commission generally has considered four factors:

49 Consolidated Report at I-34 -- I-35,

50 Based on the declines in all indicators of the domestic industry’s
performance, including substantial declines in production, capacity
utilization, employment, net sales, and a shift from net income to substantial
net losses, Chairman Newquist and Commissioner Rohr find that the domestic
ferr05111con industry is experiencing material injury.

51 19 U.S.C. § 1677(7)(C)(iv)(I); Chaparral Steel Co. v. United States, 901
F.2d 1097 (Fed. Cir. 1990).

32 19 U.S.C. § 1677(7)(C) (V).

13



(1) the degree of fungibility between the imports from different
countries and the domestic like product, including consideration
of specific customer requirements and other quality related
questions;

(2) the presence of sales or offers to sell in the same geographic
markets of imports from different countries and the domestic like
product;

(3) the existence of common or similar channels of distribution for

imports from different countries and the domestic like produsy; and

(4) whether the imports are simultaneously present §> <2i§§§§;§. 53
While no single factor is determinative, and the 1i f‘§§;§§§ is not
exclusive, these factors are intended to provide the Co siont with a
with each other and with
the domestic like product. ** Only a "rea ~ <§§§§§?getition is
required. 3° Further, the Commission ge¢ | % mports even
orts and domestic

<

. i!!f;
ality dﬂ%iij%g,es are relevant to

where there were alleged differences

products, although consideratjen

whether there is "reasona on

of 1 . 38
In addition td (ferrosilicon impofts Russia and Venezuela, imports

from Brazil a gypt current <§§§§§ct to investigation and are eligible
<

Wh 280 (Finaly, USITC Pub. 1845 (May 1988), aff’'d, Fundicao
T ted States, 678 F. Supp. 898 (Ct. Int'l Trade 1988), aff’'d,
859 F\2d 915 (Fed. Cir. 1988).

See.e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50, 52 (Ct.
Int’l Trade 1989).
>3 See e.g., Granges Metallverken AB v. United States, 716 F. Supp. 17 (Ct.
Int’l Trade 1989).
56 See e.g., Certain Flat-Rolled Carbon Steel Products from Argentina,
Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy,
Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain,
Sweden, Taiwan, and the United Kingdom, Invs. Nos. 701-TA- 319-354 and 731-
TA-573-620 (Preliminary), USITC Pub. No. 2549 at 44-46 (August 1992); Silicon
Metal from the People’s Republic of China, Inv. No. 731-TA-472 (Final), USITC
Pub. 2385 at 22-24 (June 1991).

53 ;\East\£§on Pipe. ings from Brazil, Korea and Taiwan, Invs. Nos.
7 A-278

upxS.4&,/ Vv

54

14



for cumulation if the statutory requirements are otherwise met. 5’ The
Commission also considered whether it is appropriate to cumulate the volume
and price effects of imports from the People's Republic of China ("China" or
the "PRC"), Kazakhstan and Ukraine entered prior to antidumping orders issued
in those investigations with the volume and pPrice effects of fexrosilicon
imports subject to investigation. %8 If the statutory requirements for

cumulation are otherwise met, the Commission may cumulate t

Q)

Repuﬁii Hungary and India, Invs. Nos.
Noés., TA-560 and 561 (Preliminary),

. ; see also Cemex, S.A. v. United
~\q§ﬁde 1992). The Commission’s preliminary
L~:g§ and Egypt were instituted on January 21,
2], V1993), and the Commission reached a

reasow of LTFV ferrosilicon imports from the People’s Republic of
February 23, 1993. See Ferrosilicon from the People's Republic of
China, U (IC Pub. 2606. The Commission similarly reached a final affirmative
determination of material injury by reason of LTFV imports from Kazakhstan and
Ukraine on March 16, 1993. See Ferrosilicon from Kazakhstan and Ukraine,
USITC Pub. 2616.
59 See e.g., Chaparral Steel v. United States, 901 F.2d 1097 (Fed. Cir.
1990); Industrial Nitrocellulose from Yugoslavia, Inv. No. 731-TA-445 (Final),
USITC Pub. 2324 (October 1990). The Commission has cumulated imports subject
to investigation with imports subject to antidumping orders in numerous other
investigations. See e.g., Certain Stainless Steel Butt-Weld Pipes from
Taiwan, Inv. No. 731-TA-564 (Final), USITC Pub. 2614 (June, 1993).

15



investigation. $°

The Commission considered such cumulation appropriate
because the order on Chinese imports was so recent and because the
investigations on ferrosilicén imports from China, Kazakhstan ;nd Ukraine were
commenced simultaneously and the Commission had one data set on all such

investigations. !

Likewise, in the instant investigations, we determ%gf t it s
appropriate to cumulate the volume and price effects of i g@ggzgigﬁikussia,
Venezuela, Brazil and Egypt witﬁ the volume and pri ffe ofNimports from
China, Kazakhstan and Ukraine entered prior t tidumping. orders in those
investigations. %2 Investigations on imports %na, Kazakhstan, Russia,
Ukraine, and Venezuela were instituted sggﬁiggfeo and ission

collected one set of data for all ese gsti mmission has

been required to make separate fi e Q§§i§<> various

ferrosilicon investigations s

various respondents b thg§§§§§> ce\Depar
<
v X
SRR NN
A\

ponements granted to

swford did not cumulate imports from China
e subject to investigation in making their
of ferrosilicon from Kazakhstan and Ukraine.
mports to be negligible. See Dissenting Views
\d”"Commissioner Crawford in Ferrosilicon from the
ic of China, USITC Pub. 2606, at 29. For the same reasons,
they line to cumulate imports from China with other imports in the current
investi ions.
61 See”Ferrosilicon from Kazakhstan and Ukraine, USITC Pub. 2616 at 13.
62 In the earlier ferrosilicon investigations, Vice Chairman Watson,
Commissioner Brunsdale, and Commissioner Crawford declined to cumulate imports
from Egypt with those from other countries subject to investigation, finding
that imports from Egypt did not compete with imports from the other countries
subject to investigation. See Concurring and Dissenting Views of Vice
Chairman Watson, Commissioner Brunsdale, and Commissioner Crawford in
Ferrosilicon from Brazil and Egypt, USITC Pub. 2605, at 33. For the same

reasons, they decline to cumulate imports from Egypt with other imports in the
current investigations.

16



The antidumping orders on imports from China, Kazakhstan and Ukraine are
less than four months old and do not affect the industry data on the record.
The Commission received no additional data from any party in the iﬁstant
investigations; the condition of the industry as shown in the Commission’s

consolidated record of all the ferrosilicon investigations reflects the impact

of imports from China, Kazakhstan and Ukraine that ente®ed te\the

imposition of the antidumping orders in those inves ditionally,

there were large inventories of ferrosilicon fro aklistan and

Ukraine as of the end of the period of inve ation re
during the period of investigation ¢ apd cer g-te
between importers from some of these cjiﬁ%%%fs and dom

still affecting the domestic m

ive to annual sales

upply contracts

-users. 64

were issued. %5

Furthermore,
undermine the purpbse of

capture fully the sim

separate causation analysis on their imports. In these circumstances, we

63
64
65

See Consolidated Report at Table 2 and Table C-1.
Consolidated Report at I-38.

Although Chairman Newquist does not dispute the factual assertions made
in this paragraph, they are not relevant to his determination to cumulate.

17



determine that cumulation with imports entered prior to recent orders is
appropriate. °5 ¢

For the purposes of the instant investigations, Chairman Newquist, and
Commissioners Rohr and Nuzum cumulated the volume and effect of imports from
Brazil, China, Egypt, Kazakhstan, Russia, Ukraine and Venezuela)\Vice
Chairman Watson cumulated the volume and effect of impof%% f untries

except Egypt. ®® Commissioners Brunsdale and Crawf c <§§§s§> volume
d China. ©°

and effect of imports from all countries except Egypt As

66

Commissioner Brunsdale and Commissione awlPqrd do not join in this
paragraph. Their decision on cumulationi\is ba how t acts of each
particular investigation relate to the statutory cupulatk egyirements as

interpreted by our reviewing courts (S ., MitsubishiNMaterials Corp. V.
United States, Court Int'l Trade, S1li 9 62, 2Y\,~¥1993) and not on

broader policy goals that supposed he cumul n requirement. In
these investigations, they find t ntories of imports from
Kazakhstan and Ukraine were suffic rea $ify cumulation three
months after the issuance o dey 5 po from those countries.
Commissioner Brunsdale alspo : every(T had not cumulated imports

from Kazakhstan and Ukr gve teached an affirmative
determination in t iga '
67 The original i %géisb vestigations covered ferrosilicon
from Argentina as discussed above and the Commission
reached a zgiikminar ative d ination in that investigation. See
Ferrosilicofn(from Argentima, Kdkakhstah, the People'’s Republic of China,
Russia, Ukraihe 4rd Venezuel }{ﬁip Pub. 2535. 1In the previous preliminary

e fexrogilicon imports, the Commission cumulated the
fects o \iur ts from Argentina with the volume and price

a Fi Determination of No Sales at Less than Fair Value on

ilicon from Argentina. See 58 F.R. 27534 (May 10, 1993). As such,
imports are no longer subject to investigation and are not cumulated
with other ferrosilicon imports as discussed above. The volume and market
share of Argentine imports in comparison to other cumulated subject imports
during the period of investigation are not significant enough in and of
themselves to affect the Commission’s analysis in these investigations.

68 See Concurring and Dissenting Views of Vice Chairman Watson,
Commissioner Brunsdale and Commissioner Crawford in Ferrosilicon from Brazil
and Egypt, USITC Pub. 2605.

69 See Concurring and Dissenting Views of Vice Chairman Watson,
Commissioner Brunsdale, and Commissioner Crawford in Ferrosilicon from Brazil
and Egypt, USITC Pub. 2605 and Dissenting Views of Commissioners Brunsdale and
(continued...)
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discussed below, there is a reasonable overlap of competition with respect to
the imports and the domestic like product. Competition among all these
products exists for the reasons stated in our previous determinations. 7°
Further, we find imports from Brazil, Venezuela, and Kazakhstan do not meet
the statutory criteria for exclusion under the negligible impodts provision

jes below. "*

and we reaffirm our conclusions with respect to the othgg cQ

1. The Competition Requirement. <§§§§§
a. Ferrosilicon from Kazakhstan, Russiggigédgiﬁain .

Minerais argued that there is no reas le ov;i%§§>in competition
between ferrosilicon 50 and ferrosilicon 75?E§§§;i§ifners, on the other hand,
argued that virtually complete fungibili exist twee o grades, and

that both grades are used primari ggigiiziiﬁg age Q;§§>teel and cast iron
a\rea

production. We find that ther

imports from all countries enx
domestic like prod do _rot
imports from any' untry basgd on

Purc rs gen have<the

ble rlap in competition between

Q;éj> rrosilicon 75 and the
ind a 2: is” for declining to cumulate
: 72

és among the grades.

nical ability to use either grade,

S
with sg u ers more e ble than others to use either grade. ’*
((;;;¢ ;§§§3§§% \§§§5
o] d in\Ferrosilicon from the People’s Republic of China, USITC Pub. 2606.
70 Consolidated Report at I-79 and Section III.A.l(a) infra. See also

Ferrosilicon from China, USITC Pub. 2606 and Ferrosilicon from Kazakhstan and
Ukraine, USITC Pub. 2616.

7 Consolidated Report at I-67.

72 See Hearing Tr. in Ferrosilicon from China, Kazakhstan, Russia, Ukraine
and Venezuela, Invs. Nos. 303-TA-23 and 731-TA-566-570 (Final) at 133-34
("Hearing Tr."); Minerais’ Posthearing Brief at 6-7, 21; see also Petitioners’
Prehearing Brief at 41.

73 Consolidated Report at I-7. Indeed, one U.S. producer indicated that in
the vast majority of cases ferrosilicon 50 and ferrosilicon 75 are
substitutable and many end users request prices of both products when buying
the standard grade. See Memorandum EC-Q-004 at 26.
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Further, some purchasers reported actual, albeit limited, switching between

ferrosilicon 50 and ferrosilicon 75. 7%

Finally, although Minerais argued
that it alone imports ferrosilicon 50 into the United States, ' evidence on
the record shows that ferrosilicon 50 has been imported from other countries
subject to investigation.

Minerais has also argued that Kazakh ferrosilicon ‘does(fiod compete with
domestic and other imported sources because importe ferial are

unable to provide SPC 7% quality standard documentXtio

ofKaz
which is required by

a number of iron and steel producers. ’7 1In (the prelimin
with respect to Kazakh imports, we acknowledged
of Minerais' sales do not compete with Q$§§asgestic i

in ,\but concluded
gatisfy the\lre able overlap"

standard. ’® In these final inveét , al ggéioﬁwailable data indicate

investigation

"a si icant portion"

that there was sufficient competit
to C documentation, ’° data

¢ Jof 4 ucers’' sales to iron foundries
oducers required SPC documentation
8

S While SPC documentation appears to be

that the subject imports wex

also indicate that 2

ts were not thereby foreclosed from

the period of investigation. We thus do not

74 _@EC-Q-ozs at 35.

75 See Hearing Tr. at 50; Minerais'’ Prehearing Brief at 21-22 ("All of the
imports from Kazakhstan are FeSi 50, while all of the other imports are FeSi
75").
76 "SPC" refers to Statistical Production Controls documentation used by
the iron foundry and steel industry. Consolidated Report at I-75, n. 67.

n Minerais’ Prehearing Brief at 23, n. 8.

8 See USITC Pub. 2535 at 23.

7 Consolidated Report at I-62.

80 Consolidated Report at I-55, n. 90.

81 Consolidated Report at I-55.
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find a basis for declining to cumulate subject imports from any country on
these grounds.

Finally, Minerais also argued that it sells a large proportion of its
imports from Kazakhstan, Russia and Ukraine to a single customer to which the
domestic industry did not "seriously" attempt to market its product, and as
such, it concludes that these imports do not compete with<§om ducts.82
Despite such sales, the record shows that a significanA <§Z§§§§i§§é&ts from

i

these countries are sold to other customers which d compe t ith>the domestic

industry. ®

b. Ferrosilicon from Venezuela. <§§z:;:i>
Respondent CVG-Venezolana de Ferrosiiiség, c ("Ccv ed that the
7 'an<>Russ’ <§§z§be Ukraine are
)

raqﬁiizD<> that exports from
od because they do not
have the same long-term compith

: arket. 8 We find CVG's
arguments unpersuasive. The islati $§§§§>e'y of the competition

requirement of cum

export marketing practices of China

entirely different from Venezuela

those countries do not compete w

icates Congressional concern over

"simultaneous erent countries." While marketing of

commitment to the U.S. market. We accordingly

82 See Minerais’ Posthearing Brief at 10.

83 Consolidated Report at I-23.

84 CVG contends that the "hit or run" export tactics of these countries
reflect a lack of long-standing commitments to market their goods, and are
simply short term efforts to "flood the market" to raise hard currency. See
CVG's Prehearing Brief at 14-15.

85 See H.R. No. 1156, 98th Cong., 2nd Sess. 173 (1984); H.R. Rep. No. 725,
98th Cong., 2d Sess. 37 (1984).
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otherwise reasonable overlap in competition.

c. Ferrosilicon from the PRC.

CVG has also argued that imports from the PRC are of inferior quality
due to their high aluminum content, and are therefore unsuitable for the
carbon steel and foundry industries. 8 CVG contended that imports from China
are restricted for use only by certain stainless steel pfgﬁ cé;%2§§§j> om
aluminum content is not critical. ® 1In the prelimi ermi on with

respect to Chinese ferrosilicon, we found that a reaso

le rlap of

competition existed with respect to imports "even if it

1990." 8 We reaffirmed this fi i inal\détePmination on Chinese

89

ferrosilicon. Finally, d( 3 additional information in

these final investi

osilicon is of insufficient

tion @
quality to coffipete with er i tsoand the domestic like product.
irig we\gdopt the f£i of our final investigation on Chinese
impSrts\ Fox poses of nvestigations and find that cumulation is

86 CVG's Prehearing Brief at 13-14.
87 Id.
88 See USITC Pub. 2535 at 22-23 and n. 89.

See Ferrosilicon from the People’'s Republic of China, USITC Pub. 2602 at
14. Petitioners argued in that investigation that there was no evidence in
the record to support CVG's assertion that ferrosilicon from the PRC contains
unacceptably high levels of aluminum. Indeed, there was evidence on the
record showing that at least one U.S. producer and one importer found little
difference between the domestic and imported Chinese product. See
Consolidated Report at I-50 -- I- 51.
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d. Ferrosilicon from Egypt. *°

Respondents Egyptian Ferroalloy Company ("EFACO"), MG Ores & Alloys
("MG;) and ACI Chemical, Inc. ("ACI") (collectively, the "Egyptian
respondents") argued in the preliminary investigations on imports from Brazil
and Egypt °! that the allegedly LTFV imports from Egypt do not ete with
the domestic like product or with other imports because t&gy és{g&;isgfrow

market niche that those products either do not serve ox s o a

92

limited extent. With the exception of what the actexdizedyas a "small

parcel" of ferrosilicon 75, the Egyptian resp nts indicated that the

Egyptian product consisted of "waste (slag), b ct (fines) and off-

specification (65%) product." 9 ®

Egyptian respondents further ar ﬁiigg s ‘were sold
h%> rmal channels of
distribution in which the dome

directly to end-users, subjéct gypt were sold to "processors"
who then sold the praduct to ‘the ste on foundry industries.
i at
<

through channels of distribution

ear

Furthermore,

90 Vice Chairman Watson and Commissioners Brunsdale and Crawford do not

join in this section of the Views of the Commission. See Concurring and
Dissenting Views of Vice Chairman Watson, Commissioner Brunsdale and
Commissioner Crawford in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605.
9 See USITC Pub. 2605 (February 1993).

92 Egyptian respondents’ Postconference Brief at 2-9.

93 Egyptian respondents’ Postconference Brief at 2-3 and n. 6.

94 Egyptian respondents’ Postconference Brief at 6.
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Although mindful of some apparent differences between a large portion of
the Egyptian merchandise, other imports, and the domestic like product, we
determined in those preliminary investigations that there was a sufficiently

reasonable overlap of competition between all such products to gumulate

Egyptian imports with all other imports under investigation. irsty with

respect to channels of distribution, and specifically sales(to

rather than to end users, we noted that the imports e-not the

only imports to require some additional processing (i.e))\screening). Some of

95

be screened. claimed that

screening is done by U.S. producers, a ing" or "b ng" of fines
such as is performed on the imports§§§£§§§§§§§)§i alssizéﬁp for the U.S.
product. Second, we noted that égi;ii?;j} amo <:;§2f§}rosilicon 75 imported
by Egyptian respondents appea o geneféiigggg&parable to the domestic

i rt f@ -- 75. % Finally, we noted
that some domestic preducers| {do se11§§§§§> d fines, %’ and that there were
imports, alb lipited, of sl ther countries during the period of
i 3 £

like product and to

=

e adopt ndings for purposes of these final

egligible Imports Exception.

pust next determine whether the negligible imports exception applies
to any of the subject imports. In determining whether imports are negligible,

the Commission shall consider all relevant economic factors including whether:

95 Consolidated Report at I-50 -- I-52 and notes thereto, and at E-2, n. 2.

96 Consolidated Report at I-51.
97 Consolidated Report at I-18, n. 23.
98 See e.g., EC-Q-025 at 40.
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(I) the volume and market share of the imports are negligible;

(I1) sales transactions involving the imports are isolated and sporadic;
and

(II1) the domestic market for the like product is price sensitive by
reason of the nature of the product, so that a small quantity of imports
can result in price suppression or depression. °°

In addition to the three enumerated statutory factors, the Cor sion has in

the past considered additional factors, for example: whether impo

<&
been increasing; !°° whether the domestic industry is "alre s:{iﬁ i
considerable injury and has long been battered by i t<§§%§§ﬁ
n.101

competition”; trends in market penetration; e degree commpetition
between the imported product and the domestic ; and any relationships
of foreign producers to one another and to common ter§§§§§§§

99 19 U.S.C. § 1677(7)(C) (V). h, :~d€ist, mm oner Rohr and
Commissioner Nuzum note that both F : -Er Me Committee Report

\e Cominission is to apply the
bo—subvert the purpose and
ision of the statute. See
. 0 at 131 (1987); H.R. Rep.
e further that the House Ways
ther imports are "negligible"
that reason the statute does not
i io egligibility. H.R. Rep. No. 40, Part
a. 987). 1In addition, they note that the

exception sparingly and that i
general application of the mg3

No. 576, 100th Cong.
and Means Committee (R

ception should be applied with

"particu ;:S;g§uving fungible products, where a small
quanti Tta\can have a very real effect on the market."

NS
s \100th Cong., 2d Sess. at 621 (April 20, 1988).
aper from Austria, Belgium, Finland, France,

I4.;
Ge v,) Italy? the Netherlands, Sweden, and the United Kingdom, Invs. Nos.
731-TAB§§§>through 494 (Preliminary), USITC Pub. 2359 (February 1991) at 31.

101 \R, Rep. No. 40, Part 1, 100th Cong., lst Sess. 130 at 131 (1987).

102 SeeVe.g., Certain Flat-Rolled Carbon Steel Products from Argentina,

Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy,

Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain,

Sweden, Taiwan, and the United Kingdom, Invs. Nos. 701-TA-319 -- 354

(Preliminary) and Invs. Nos. 731-TA- 573-620 (Preliminary), USITC Pub. 2549

(August 1992) at 49 ("the Commission has considered upward trends in imports

as a reason not to exercise its discretion to find imports are negligible.

The Commission has also examined the degree of competition between the
(continued...)
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a. Ferrosilicon Imports from Russia and Ukraine.

In contrast to information presented in the preliminary investigations
on imports from these countries, there is now evidence '°* on the record that

there were imports of ferrosilicon from Russia and Ukraine during the period

of investigation. 1% 105 Although imports from Russia and Ukrdine, as a share
102¢ continued) &
imported product and the domestic product."); Certain Stafaléss/ S Butt-

Weld Pipe Fittings from Korea and Taiwan, Invs. Nos 3 A Nand 564
(Preliminary), USITC Pub. 2534 (July 1992) at 16,
103 Commissioner Nuzum notes that, in the prelimin
subject imports, the record concerning the existence of imports from Russia
and Ukraine was not, in her view, sufficien clear as warrant a negative
determination on the basis of negligibility.\\See Rerrosilicon from Argentina,
Kazakhstan, the People'’s Republic of China, R 5ia)\Wkraing\and Venezuela,
Invs. Nos. 303-TA-23, 731-TA-565-570 (Pr 2535 (July
1992) at 24. In these final investigati ation has been
gathered which does establish,

of such imports during the period
104 Chairman Newquist and Comn

investigations of the

ions concerning imports of
ferrosilicon from Russia and irmative determination,

thus permitting these invest > ‘ HEDG See USITC Pub. 2535 at 14-

allegations in the petition

during the period of the

to separately determine the level
Pursuant to the legal standard

confidential infor
that there were i
investigation); Id.\

determinati
convingl
likeliliood e

no material injury . . .; and (2) no
evidence [i.e., evidence of injury] will arise
erican Lamb v. United States, 785 F.2d 994, 1001

that the record in the preliminary investigations involving Russia
and Ukrdine warranted an affirmative finding of a reasonable indication of
material injury by reason of imports from those countries. Information on
Russian and Ukrainian imports was not, as Chairman Newquist and Commissioner
Rohr say, absent from the record in the preliminary investigation. Rather,
the information in the record indicated that there were no imports. (See
Ferrosilicon from Argentina, Kazakhstan, the People’s Republic of China,
Russia, Ukraine, and Venezuela at I-13, Table 1.) Given the information in
the record of the preliminary investigations, we found no reasonable
indication of material injury by reason of allegedly dumped imports from these
(continued...)
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of consumption, each fluctuated at very low levels until 1992, such‘imports
each increased substantially in interim 1992. %€ These levels lead us to
conclude that imports from Russia and Ukraine are not negligible.

Minerais has also raised an issue relevant to considering whether

imports are "isolated and sporadic." Minerais suggested that the Commission

S

United States, and not imports as such, !°7 because a substantis <:Su
Minerais' imports are held in inventory, and may be ex eigﬁih; As
rts)

e find that

the statute requires the Commission to conside

shipments, ! although the Commission may\conside which
105(., . .continued) Qi%g?

two countries. (See Ferrosilicon > an, the People's
Republic of China, Russia, Ukraine( an : <37 (Concurring and

Dissenting Views of Vice Chai
Commissioner Crawford).)
While subsequent evi
that time was incorr
available informatio
reason to find i

Brunsdale, and

he information available at
mere possibility that the
incorrect is a sufficient
inary investigation. If this

We also note that the U.S.
it stated, in the American Lamb opinion
tssioner Rohr refer, that '

cliles or signs needed to justify further inquiry.” The statute

Llbs for a reasonable indication of injury, not a reasonable need

for further inquiry. (American Lamb, 785 F.2d at 1001). '

106 Consolidated Report at I-45, I-46. '

107 "Imports" are actual importations into the United States while "import
shipments" are shipments of the imports within the United States. 19 U.S.C. §
1677(7)(C) (1) requires the Commission to consider imports rather than import
shipments in evaluating the volume of subject imports.

108 See Minerais' Prehearing Brief at 25-27; Minerais’ Posthearing Brief,
ex. 1 at 15-16.

109 19 U.S.C. 1677(7)(C)(i).
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imports are held in inventory instead of being immediately sold as a factor in
assessing the significance of the imports. !° Even measuring import

shipments, as opposed to imports, however, we find that ferrosilicon imports

from Russia and Ukraine are not negligible. 111 112

b. Ferrosilicon Imports from China. !!*

For purposes of these investigations, we adopt our<§in- i
Ferrésilicon*from-the People's Reﬁublip of China that.im <E§§§En
not negligible. '* The level of imports from Chir; 5§§§g>

beginning of the period of investigation, in sed dramatically from 1989 to
1991 and also increased betwéen interim eriE§:§§§z§>Further even relatively
small amounts of imports may adversely ;§§é35;an st n evere stress
ensigive n{iﬁ%%?ﬁ}s is the case

vestigation that all

when the like product is sold in a
here. 116 17 ye found it partic
four available price compari

of the domestic prod

ant i ag}
i ggéﬁy ons showed underselling
gins av{%%%%i?ih.l percent. 118

110 See Iwatsu Eigétric a&. V. Uﬁ%@gﬁ\ Jates, 758 F. Supp. 1506, 1513-14

(Ct. Int'l %iédé 1991)Ig%§iﬁg USX\ Corporation v. United States, 655 F. Supp.
at 490); We Mapufacturing c\o\w%mited States, 677 F. Supp. 1239, 1240

increase in imports, import shipments of
so increased during interim 1992.

finds that, given the facts in the current case,
sian and SRrainian negligibility should be resolved by

ig impdrts and not shipments of imports. She therefore does not reach
:Sue of whether the data on import shipments do or do not indicate
negligibjlity.

113 Commissioners Brunsdale and Crawford do not join in this section of the
Views of the Commission. See Dissenting Views of Commissioners Brunsdale and
Crawford in Ferrosilicon from the People’s Republic of China, USITC Pub. 2606.
114 See USITC Pub. 2606 at 19.

115 Consolidated Report at I-43, I-46.

116 See e.g., H.R. Rep. 40, 100th Cong. lst Sess. at 131. Furthermore, we
also find the low and declining levels of capacity utilization to be relevant.

117 As explained more fully below, Vice Chairman Watson does not believe
this to be a price sensitive market.

118 Consolidated Report at I-64.
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c. Ferrosilicon from Egypt 119

For purposes of these investigations, we also adopt our preliminary
finding that imports from Egypt are not negligible. Import levels of
ferrosilicon from Egypt are higher than the levels the Commission has in the
past considered to be negligible. !2° Further, the imports are net isolated

121 122

and sporadic. While Egyptian products were imporfgﬁ injo f 15

quarters during the period of investigation, sold to

processors who in turn resell these products i mpetes more

directly with the domestic like product over (a of time then is
reflected by the initial importation or &ale

as with imports from the PRC, we find even

set forth above is

C an Watson and Commissioners Brunsdale and Crawford do not

join this section of the Views of the Commission. See Concurring and
Dissenti Views of Vice Chairman Watson, Commissioner Brunsdale, and

Commissiorier Crawford in Ferrosilicon from Brazil and Egypt, USITC Pub. 2605.
120 Consolidated Report at I-46 -- I-47. All imports of Egyptian material
subject to investigation entered the U.S. in 1990 or in interim 1992. See
also Consolidated Report at I-43 -- I-44,

121 The statute directs us to examine whether sales transactions involving
the subject imports are isolated. See 19 U.S.C. 1677(7)(C)(V)(1I1).

122 Egyptian respondents argued that imports from Egypt should be considered
negligible based on importations in only 3 out of the 15 quarters, different
channels of distribution, lack of fungibility and the fact that the sales were
spot transactions as opposed to long-term contracts. Egyptian Respondents’
Postconference Brief at 11-15.
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V. MATERIAL INJURY BY REASON OF LTFV AND SUBSIDIZED IMPORTS 123

In its determination of whether the domestic injury is materially

injured by reason of the subject imports, the statute directs the Commission

to consider:

In making this determination, the Commiss ma

factors as are relevant to the det rmi @"' 12@ )
& @Q N

124

(I) the volume of imports of the merchandise which is t ject of the

investigation;
A&X e United
handise om\domestic producers of

(I11) the impact of imports of such mer
like products, but only in the context (of productio perations in the
United States.

y S

der<§§§§§§9ther economic
the

(I1) the effect of imports of that merchandise
States for like products; and

123

Vice Chairman Watson does not concur in the discussion as it applies to

Egypt. Commissioners Brunsdale and Crawford do not concur in this discussion
as it applies to Egypt and China.

124
125

See 19 U.S.C. § 1677(7)(B).
19 U.S.C. § 1677(7)(B)(ii).
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Commission is not to weigh causes. 126 127 128 129 pinally, the Commission is

126 See e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075,

1101 (Ct. Int'l Trade 1988).

127 Chairman Newquist, Commissioner Rohr, and Commissioner Nuzum note that
the Commission need not determine that imports are "the principal, a

substantial or a significant cause of material injury." S. R§§§§Z:- 249, 96th

Cong., 1lst Sess. 57 and 74 (1979). Rather, a finding that impoXts are a cause

of material injury is sufficient. See e.g., Metallverken Nederl , B.V. v.
United States, 728 F. Supp. 730, 741 (Ct. Int'’l Trade 1989); ;

Paulista S.A. v. United States, 704 F. Supp. 1075, 1101 . Prade
1988).

128 Vice Chairman Watson notes that the courts

statutory requirement that the Commission consid
injury "by reason of" the subject imports in a number
Compare, e.g., United Engineering & Forging f~United States, 779 F. Supp.
1375, 1391 (Ct. Int’l Trade 1989) ("rather it\must-determine whether unfairly-
traded imports are contributing to such injur % domestic industry. . Such
imports, therefore, need not be the onl§§§§;se 0 AT tg%éﬁ%iggmestic
industry" (citations omitted)); Metallver Nederland B. nited States,
728 F. Supp. 730, 741 (Ct. Int'l Trad Neaffirmin \fgrmination by two
Commissioners that "the imports w se. 6F materTalNd jury"); USX
Corporation v. United States, 682 , 67 _(C t’'l Trade 1988) ("any
e id of whether the imports at

he Qii;g;; injury to the industry
d d to adhere to the standard

t satisfy itself that, in light
thexe 'sufficient causal link between
ts a quisite injury." S. Rep. No. 249,
ant §§;§§2rd note that the statute requires that
) é§:§§§6mestic industry is "materially injured by

i§§ find that the clear meaning of the statute
an whether the domestic industry is materially
s, not by reason of LTFV imports among other
domestic industries are subject to injury from

Of these factors, there may be more than one

fently is causing material injury to the domestic industry. It is
d in the legislative history that the "ITC will consider information
pdicates that harm is caused by factors other than the less-than-fair-
value imports." S. Rep. No. 249 at 75. However, the legislative history
makes it clear that the Commission is not to weigh or prioritize the factors
that are independently causing material injury. Id. at 74; H.R. Rep. No. 317
at 47. The Commission is not to determine if the LTFV imports are "the
principal, a substantial or a significant cause of material injury." S. Rep.
No. 249 at 74. Rather it is to determine whether any injury "by reason of"
the LTFV imports is material. That is, the Commission must determine if the
subject imports are causing material injury to the domestic industry. "When
determining the effect of imports on the domestic industry, the Commission
(continued...)

different ways.

")
Accordingly, Vice C
provisions, which s

’
Py
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directed to "evaluate all relevant factors . . . within the context of the

conditions of competition that are distinctive to the affected

industry." 130

The volume and market share of cumulated imports were sigrificant and

increasing over the period of investigation. Both increasgg froml

1991 and further increased substantially in interim 1992. 3% dfe \lmport

volume and market share increases were in contrast d shipments

e
and market share of domestic ferrosilicon producers which\¢ontihued to decline
even when consumption rose in 1992, 132 133
Minerais argued that we should examine\marke agre b import
erais’ 1 62253 held in

134 The

shipments because a substantial portjon
inventory and may be re-exported and n so¥d in -e?§2i§éd States.
Q
statute directs the Commission he ::L.) imports rather than

that w tey consider whether the volume
% the industry customarily

import shipments but also irdic

of imports is "signiflicant.”

‘ 8V that can demonstrate if unfairly traded

ally injt®ing~the domestic industry." S. Rep. No. 71, 100th
16 (198 phasis added).

S. §°1677(7)(C).
olidated Report at I-44, I-45, Table C-1; EC-Q-025 at 8.

Vice airman Watson, Commissioner Brunsdale and Commissioner Crawford
note that while they did not cumulate imports from Egypt, and for
Commissioners Brunsdale and Crawford, China, in making their determination,
the trends in the imports from the other countries are the same as those
discussed in the text.

134 Minerais has contended in the course of these proceedings that it
intends to re-export a portion of these inventories, and as such, its import
shipments would be a more accurate indication of volume and import penetration
in the domestic market. We are not persuaded by Minerais’ arguments or its
"intent".

135 19 U.S.C. § 1677(7)(C)(i); Iwatsu Electric Co. v. United States, 758 F.
Supp. 1506, 1513-14 (Ct. Int’'l Trade 1991).
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maintains large inventories, as appears to be the case here, 3% the
Commission may adjust import penetration figures to account for inventories,
particularly when a large initial shipment was used to establish an

inventory. 1%’

Regardless of whether the Commission considers total imports
and market share or import shipments and market share, however\\we find the

import volume to be significant. 138

The increase in imports is especially signific

sensitive nature of competition among ferrosilic

136 See Consolidated Report at I-28 (whilel|inventories déclined, they

represented 21 to 29 percent of domestic shipmef Tr. at 64 (Mr.
Beard) ("[W]e always have inventory on h
(customers try to maintain zero inventory
Koestner) (greater burden on producers m
137 See Wells Manufacturing co. &. Uni
(Ct. Int’l Trade 1987).
138 Consolidated Report at I-4
139 See Sodium Thiosulfate frar
People's Republic of China, art
and 468 (Final), USITC Pub.
Vice Chairman Wats e ket” for ferrosilicon is not price
lengthy discussion of the
Because of the historically
and 1989 and the decline in demand
s not believe it is possible to
they price decline is due in part to the
olely the result of other economic factors.

price depressing e
unprecedented high

es in\deémand, nor a higher price to decreases in demand. Indeed, this
was Kustrated with striking clarity during the period of investigation. In
1989, as\poted above, ferrosilicon prices were just below their all-time high
but more ‘was consumed than in 1991 when prices had returned to previous market
levels. This is not surprising given that demand for ferrosilicon is derived
from demand for iron and steel products, and more basically, that ferrosilicon
inputs account for only 2% or less of the price of those finished products.
See Consolidated Report at I-48.

141 Commissioners Brunsdale and Crawford do not join the following lengthy
discussion of the price depressing effects of the subject imports. They find
that the unfairly traded imports of ferrosilicon have not had a price
depressing effect. They do not believe the observed price declines and the
(continued...)
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Domestic and imported ferrosilicon products are closely substitutable. In
addition, suppliers and purchasers frequently refer to several publications as

a general guide to price trends and price levels, 142 Jeading to clear price

143

signaling in the U.S. market. The information available about prevailing

market prices is extensive and contributes to significant price\ competition

among suppliers. Price differences of less than a pensy pel( pod

contained silicon can lead purchasers to switch su iQ§§§§i§§>

141 . .continued)
accompanying declines in price-cost m ins ®
caused price depression. Ferrosilicon ices Vv
unprecedented high levels of prices inl
consistent with prices in the previo

This pattern of price changes, i
explained by the decline in depa

product. In some case
However, in this

capacity utilization was only 62.7
.5 percent. See Consolidated Report
\t fosilicon industry is competitive with
§§; product during at least part of the period of
‘f‘é;Etport at I-19. In a competitive industry
*5.9\35"’ they expect the vast majority of the effect
‘%{‘ ed primarily in reduced quantities of sales by
\\ reduced prices. Given this set of

Commissioners Brunsdale and Crawford also do not rely on anecdotal
eviderice that competition from imports caused domestic producers to lose
particular sales or forced them to reduce their prices on other sales in
reaching their determinations.

142 Consolidated Report at I-47, n. 55.

143 See e.g., Coated Groundwood Paper from Austria, Belgium, Finland,
France, Germany, Italy, the Netherlands, Sweden, and the United Kingdom, Invs.
Nos. 731-TA-486 through 494 (Preliminary), USITC Pub. 2359 (February 1991) at

39.
144

For example, prices are typically quoted to four digits past the decimal
in dollars per pound of contained silicon. See e.g., Consolidated Report at
1-74 -- I1-78.
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Moreover, total domestic ferrosilicon demand is price inelastic.
Changes in ferrosilicon prices have little effect on the quantities demanded
by the iron and steel industries or on the total cost of iron and steel
production. There are few substitutes for ferrosilicon in iron and steel

production, *> and the cost of ferrosilicon as an input is relatively small

compared to the total cost of the finished product. ¢ Hencg ~2 crease in
the volume of unfairly low-priced imports, which causes . prices,
comes at the expense of U.S. producers’ domestic instead \of increasing

the quantities of ferrosilicon demanded.

In evaluating the effect of the subject\{ ts on prices, the

derselling by

imports and whether the imports s @ depress gi:éz to a significant

1’ %ngi;%> y depressed domestic

.i"?§§§§§ressing effect of the subject
% ¢ was significant underselling,

evprice differences. When considering

<
5 of a total of 64 price comparisons

degree. 7 We find that the sup
prices.
A number of £

imports on domestic¢\prices.

149

mports. Second, this underselling

145 onsolidated Report at I-10. Those that generally exist either cost
more, roduce undesired elements, or both.

146 Consolidated Report at I-48, EC-Q-025 at 46 - 47. See also Iwatsu, 758
F. Supp. at 1514.

147 19 U.S.C. § 1677(7)(C)(ii).

148 See Iwatsu Electric Co. v. United States, 758 F. Supp. 1506, 1514, 1515
(Ct. Int'l Trade 1991). See also CEMEX S.A. v. United States, 790 F. Supp.
290, 298, n. 12 (holding that the Commission may rely on incomplete price
information in cumulatively assessing the price effects of imports subject to
investigation when imports subject to preliminary investigations are cumulated
with imports subject to final investigatioms).

149 Consolidated Report at I-62.
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occurred in conjunction with increasing market penetration by the cumulated
imports at a time of declining market share of the U.S. industry. *** Third,
the U.S. selling price of the domestic and subject imported ferrosilicon
generally fell during the period of investigation, '** and impert prices
declined at somewhat higher rates than domestic prices during t same
; 152 153 . <

period. Fourth, domestic producers lost sales to the mports
due to the lower prices of the imports. **

We have evaluated arguments that the decline in“U\S. rrosilicon prices

aperation of the. business

cycle rather than the effects of the S&‘K i . 15&@3 ferrosilicon
prices in 1988-89 were at record hig 1 %nd curr@ ices are arguably
more similar to prices that existe % tha ur%edented peak, we

Q <
dt ice))depression in the domestic

@% e note in particular that

although total unit costs “hayve ecre% what during the period of
investigation) 1°® the cost of ggods\s as a share of net sales increased.?’’

%een at sufficient levels to allow the

during the period of investigation is due to

nevertheless find that imports

ferrosilicon industry to ifi

This indicates t pricing

Nugrs N - ' -

ee su, 758 F. Supp. at 1514 (evidence of price depression

orated by both lost sales data (including data on underselling) and
ata which indicated that the purchasing decision was price sensitive);
see alsd Metallverken Nederland, 728 F. Supp. 730, 745.

151 EC-Q-025 at 10.

152 1d.

153 See Iwatsu 758 F. Supp. 1506, 1514 (prices of the subject imports well
below domestic prices is evidence of price depression).

154 See Consolidated Report at I-75 -- I-78 (providing evidence of lost
sales); see also Consolidated Report at I-48 (noting that domestic producers
and importers reported that they would consider lowering their price for the
next bid request if the prior sale had been awarded to a competitor).

155 CVG's Prehearing Brief at 7-8.

156 Consolidated Report at I-31, I-33.

157 Consolidated Report at I-32.
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industry to recover costs at the same rate as earlier in the period of
investigation.

Finally, we find that the siéﬁificant volume and price effects of the
subject imports have had an adverse impact on the domestic producers of like

158

products. First, domestic producers experienced actual declines in

because of generally poor market conditions and their” ab purchase
imported ferrosilicon more cheaply than they co produce it themselves. 16°
There have also been negative effects on t

dome ustr ash flow,
inventories, employment, wages, growth, a ility\to raise c ,v>research and
e 6§%ly d£§§;§ d, we find that
the subject imports have contributed tyo dep ®n the domestic

industry, through significantl e and by significant

underselling of the do

V. CRITICAL CIRCUMSTAN

158 While Commissioners Brunsdale and Crawford do not find that the LTFV and

subsidized imports significantly depressed domestic prices, they find that the
effects of the volume of the LTFV and subsidized imports were sufficient to
constitute material injury.

159 See Section on Conditions of Domestic Industry infra.

160 See Consolidated Report at I-19 -- I-21.

161 1d.

162 58 F.R. 29192 (May 19, 1993).
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affirmative injury determination, "whether retroactive imposition of

antidumping duties on the merchandise appears necessary to prevent recurrence
of material injury that was caused by massive imports of the merchandise over
a relatively short period of time." ! An affirmative critical circumstances

determination is a finding that, absent retroactive applicatjon of the

liquidation, will prolong or cause a recurrence o

domestic industry. !®* The purpose of the provision I§\to provide relief from

effects of the massive imports and to deter\'impoxters from attempting to

circumvent the dumping laws by making sive ents immediately after the

filing of an antidumping petition. 1
<
In this case, the pstition<§2§§§;;:d»n May 2 92 and the Department
Decémbe 1‘&5’

of Commerce suspended liquidatie

3 992, retroactive to

oactive \du would only be imposed on
t ember 30, 1992. The record in

shows | that, , there was only one importation from

September 30, 1992. 166
imports entering thHe Uni Sta
these investjigatio

Russia an at Amportation €& in May. !®7 There were no other imports

ugh the the Commission’s period of investigation

1992) eafter through December 30, 1992. Further, U.S.

163 19 U.S.C. § 1673d(b)(4)(A)(1).

164 19 U.S.C. § 1673d(c)(4). -

165 See H.R. Rep. No. 317, 96th Cong., lst Sess. 63 (1979).

166 See 58 F.R. 29192 (May 19, 1993).

167 Imports totaled 793 silicon-content short tons in May 1992. See
Consolidated Report at F-2, Table F-1. Because Commerce Department Official
Import Statistics do not reveal the exact date of entry of these imports, it

is not possible to ascertain whether these imports entered prior to or after
the filing of the petition on May 22, 1992.
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which retroactive duties could be imposed. %8 These factors support the
conclusion that the import surge ceased prior to the time such imports could
be inciu&ed in any retroactive applicationAof duties under a critical

169

circumstances finding.

Given the evidence of no imports of ferrosilicon from Russia during the

90-day period for which retroactive duties could be assessed, termine

S

that retroactive imposition of antidumping duties on the

necessary to prevent recurrence of material injury We<§£§§§} negative
determinations with respect to critical circumstances imports from Russia.

CONCL ON
For all the reasons set forth ab <g§terminéK§E3> the domestic
is matgggéily injured by reason
i

industry producing all grades of f

of LTFV imports of ferrosilicon \frg

subsidized imports from V é;§§§§é>

168
169

<

See Consolidated Report at I-39.

Petitioners argued that Minerais intended to evade antidumping duties by
sharply increasing imports and warehousing them. However, to the extent that
the importations entered the United States prior to the filing of the
petition, or prior to the 90-day period during which retroactive antidumping
duties would be applied, these imports are not relevant to our statutorily
required critical circumstances analysis. '
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INTRODUCTION

On May 22, 1992, petitions were filed with the U.S. International Trade
Commission and the U.S. Department of Commerce alleging that imports of
ferrosilicon' from Venezuela were being subsidized by the Government of
Venezuela? and that imports of ferrosilicon from Argentina, ina, Kazakhstan,
Russia, Ukraine, and Venezuela were being sold in the United ates at less
than fair value (LTFV), and that an industry in the United Stat
materially injured and/or threatened with material injdyy }
imports.® Accordingly, the Commission instituted the fo
investigations:

of such

Countervailing duty investigation:
No. 303-TA-23 (Preliminary) concerning Venezuela

Antidumping investigations:
No. 731-TA-565 (Preliminary)
No. 731-TA-566 (Preliminary)
No. 731-TA-567 (Preliminary)
No. 731-TA-568 (Preliminary)
No. 731-TA-569 (Preliminary)
No. 731-TA-570 (Prelimin

On July 6, 1992, the Commissio
indication of material injury
continued its investigatio

tha -@r re, was a reasonable
]

bject imports and Commerce

sg@:ﬁ?%;ﬁ and sales at LTFV.

eterminations that imports of

prelimina

by 45‘~rnment of Venezuela (57 F.R.

s i rts from Kazakhstan, China, Russia,
r
<

Subsequently
ferrosilicon are
38482, August 25,

likely to be, sold in the United

on
percent phosphorus, less than 2.75 percent magnesium, and not more than
efcent calcium or any other element. Ferrosilicon is classified in
subhe_g‘ngs 7202.21.10, 7202.21.50, 7202.21.75, 7202.21.90, and 7202.29.00 of
the Harmonized Tariff Schedule of the United States (HTS).

? Venezuela is not a signatory of the General Agreement on Tariffs and
Trade (GATT) subsidies code and thus is not "under the Agreement" pursuant to
sec. 701(b) of the Tariff Act of 1930 (19 U.S.C. § 1671(b)). However,
Venezuela has been accorded an injury investigation under sec. 303 of the act
for those articles that are free of duty (whether under the GSP or under HTS
subheading 7202.29.00).

® The petitions were filed by AIMCOR, Pittsburgh, PA; Alabama Silicon,

Inc., Bessemer, AL; American Alloys, Inc., Pittsburgh, PA; Globe
Metallurgical, Inc., Cleveland, OH; Silicon Metaltech, Inc., Seattle, WA; 0il,
Chemical & Atomic Workers Union (local 389): United Autoworkers of America
Union (locals 523 and 12646); and United Steelworkers of America Union (locals
2528, 3081, and 5171).
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States at LTFV (57 F.R. 52759, November 5, 1992; 57 F.R. 61876, December 29,
1992). Accordingly, the Commission instituted countervailing duty
investigation No. 303-TA-23 (Final) (concerning Venezuela) and antidumping
investigations Nos. 731-TA-566-570 (Final) (concerning Kazakhstan, China,
Russia, Ukraine, and Venezuela, respectively).‘ On January 21, 1993, Commerce
made a final affirmative LTFV determination concerning imports\from China and,
accordingly, the Commission was required to make a final injury
within 45 days, or by March 4, 1993. That determination was ;\; ative
(Ferrosilicon from the People'’s Republic of China, USIT Pu aty

March 1993). Commerce made final affirmative LTFV deter t @
imports from Kazakhstan and Ukraine on March 3, 19 dif
Commission made its final injury determinations
determinations were both affirmative (Ferrosilicon f
Ukraine, USITC Publication 2616, March 1993) Commerce

subsidy/LTFV determinations concerning Russia d Venezuela on May 19 and May
10, 1993, respectively.®

This report contains only informat ,
final LTFV determinations concerning rom Russia and
Venezuela. All other data collecte i i C s contained in the
Commission’s report on China. Th he’ investigations on

June 10, 1993, and transmitted<§j?ii}tz erce on June 16,
1993.

THE NA D E OF SUB AND SALES AT LTFV®
Russia %

On M eceived notice from Commerce of its
affirmati : at’ LTFV of ferrosilicon from Russia.
Because  to produce the information requested in a
time ed to use best information available in their
calcu #in. As alleged in the petition, Commerce

Ai\{/f the\investigation concerning Argentina (No. 731-TA-565), Commerce
detefmined that imports of ferrosilicon from that country are not being, and
are nod, likely to be, sold in the United States at LTFV (58 F.R. 27534, May
10, 1993).

5 In a related matter, petitions were filed with the Commission and
Commerce on January 12, 1993, by counsel on behalf of the same companies and
unions mentioned above, alleging that an industry in the United States is
materially injured or threatened with material injury by reason of imports of
ferrosilicon from Brazil and Egypt that are allegedly being sold in the United
States at LTFV. Accordingly, the Commission instituted investigations Nos.
731-TA-641-642 (Preliminary) and, on February 26, 1993, transmitted its
affirmative preliminary determinations in these investigations to Commerce
(Ferrosilicon from Brazil and Egypt, USITC Publication 2605, February 1993).
Commerce is scheduled to make its preliminary LTFV determinations in these
investigations on June 21, 1993.

¢ Copies of Commerce's Federal Register notices are presented in appendix
A.
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determined margins to be 104.18 percent. Commerce also found that critical
circumstances exist for such imports. A finding of critical circumstances
means that suspension of liquidation will apply to all entries of ferrosilicon
from Russia that are entered, or withdrawn from warehouse, for consumption on
or after September 30, 1992,

Venezuela

Effective May 10, 1993, Commerce determined that
Venezuela’'s only ferrosilicon producer, received
bounties or grants within the meaning of sectio 8
1930. Commerce found that Fesilven received er rates and
export bonds, which resulted in an estimated net s i 22.08 percent ad
valorem.

On the basis of comparisons of U.S.

Commerce determined on May 10, 1993, at impe
Venezuela are being, or are likely to

Using price-to-constructed value c
Commerce determined the dumplns€2§§§i>
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&
O

<

he pl;nn. Office of .

uping Investigations, Import
stration, U.S. Department of

ot 4th Street and Canstitution

W., Washington, DC 20230;

(202) 482-1776.

&3]
< We determine that ferrusilicon from

Venezuels is being, or is liksly to be,
sold in the United States at less than fair
value, as provided in section 735 of the
Tariff Act of 1930, as amended (the Act).
The estimated margins are shown in the
*“Suspension of Liquidation” section of
this notice.
Case History

Since the publication of our
affirmetive preliminary determination
on December 29, 1992, (57 FR 6187
the following events have occurred.

On January 4, 1993, we issued a
supplemental cost questionnaire to the
respondent in this investigation, CVG
Venezolana de Ferrosilicio CA. (CVG-
FESILVEN}. We received the
to this questionnaire on January 19 end
January 21, 1993.

On January 8, 1993, we received a
request for & public hearing from the
petitioners in this case (AIMCOR;
Alsbama Silicon, Inc.; American Alloys,
Inc; Globe Metallurgical, Inc.; Silican
Metaltech, Inc; United Autowarkers of
America Local 523; United Steelworkers
of America Locals 2528, 5171, 3081, and

- 12646; and Oil Chenxical and Atomic
Workers Local 389).

requasted & postponement of the final
determination. We granted this request,
end on February 2, 1993, we postponed
tbe finel determination until not later
than May 3, 1963 (58 FR 11586, Feb. 26,
19;3,. February 1 through February S,
rom -1 J
1893, we conducted verification in
Venezuela of CYG-FESILVEN's
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responses to the Department’s ‘
guestionnaires.

Both petitioners and respondent Slad
case briefs on March 30, 1993, and
rebuttal briefs on April 6, 1993. A
public bearing was held on Aprili2,
1993. -

In addition, on December 8, 1992,
CVG-FESILVEN requested that the
Department investigate whether certain
of the petitioners in this investigation
(AIMCOR; Alsbams Silicon, Inc.;
American Alloys, Inc.; Globe
Metallurgical, Inc.; and Silicon
Metaltech, Inc.} have standing to file the
petition on “behalf of* the U.S.
ferrosilicon industry. We have
determined that such an investigation is
not warranted. For further discussion of
this topic, see the “*Standing™ section of
this notice.

Scope of Investigation’
The product covered by this

investigation is ferrosilicon, a ferroalloy '

. of the petitioners in this an

silicon, and not less than 2.75 percent
magnesium. ‘

Ferrosilican is classifiable under the
following subheadings of the
Harmonized Tariff Schaduls of the
United States (HTSUS): 7202.21.1000,
7202.21.5000, 7202.21.7500,
7202.21.9000. &mmmm
7202.29.0050. The HTSUS i
are provided for convenience and
customs purposes. Our written
description of the scope of this
investigation is dispositive.
Standing

On December 8, 1982, CVG~
FPESILVEN requested that th
Depastment investigats

have standing to £
*“behalf of* the U.S

generally containing, by weight, not less ¥ _

than four percent iron, more than eight
nt but not more than 96 percent
silicon, not more than 10 percent
chromium, not more than 30 percent
manganese, not more than three percent
phospharous, less than 2.75 percent
magnesium, and not more than 10
percent calcium or any other elemen
Ferrosilicon is a ferroalloy prod
by combining silicon and iror
smelting in a submerged-arc
Ferrusilicon is used primari
alloying agent in thie p
and cast iron. It is alsq

i shiptent. Ferrosilicon grades are
defined by the percentages by weight of
contained silicon and other minor

elements. Ferrosilicon is most
commonly sold to the iron and steel
industries in standard gredes of 75
percent and 50 percent ferrosilicon.
Calcium silicon, ferrocalcium silicon,
and magnesium ferrosilicon are
specificaliy excluded from the scope of
this investigation. Calcium silicon is an
alloy containing, by weight, not more
than five percent iron, 60 to 65 percent
silicon and 28 to 32 percent calcium.
Ferrocalcium silicon is a ferroalloy
containing, by weight, not less than four
percent iron, 60 to 65 percent silicon,
and more than 10 percent calcium.
Magnesium ferrosilicon is a ferroalloy
containing, by weight, not less than four
percent iron, not more than 55 percent

‘- kt nes Laminada C.A*v. United

992): and Mineba Company, Ltd. v.
United States, Fed. Cir. Slip Op. 92~
1289 (January 26, 1993).) Rather, the
Department accepts a petitioner's
representation that it is filing on behalf
of the domestic industry unless the
petitioner’s standing is challenged by a
domestic producer who is able to
demonstrate otherwise. (See, e.g., 3.5
Inch Microdisks and Costed Media
Thereof From Japan, 54 FR 6433 (Feb.
10, 1989).) Accordingly, because no
domestic producer challenged
petitioners’ standing in this specific
proceeding, we determined that no
investigation as to whether petitioners
have standing to file on behalf of the
domestic ferrosilicon industry was
necessary.
Period of Investigation

The period of investigation (POI} is
December 1, 1991. through May 31,
1992 )

nal Trade. (See Suramerica de

Such or Similar Comparisons

We have determined that the product
covered by this investigation comprises
a single category of “such or similar”
m dise. We made similar

merchan comparisons on the basis
of: (1) SiH t range, (2) grade,
and (3) in

USP an purchase price. in

the data used in our

calculations for errors and omissions
found at verification, we calculated

price based on packed F.OB.
prices to unrelated customers. We.
increased USP by the amount of a price
by respondent on
certain transactions. In accordance with
section 772(d)(2)(A) of the Act, we made
deductions. where appropriate, for
foreign inland freight and pier rental

-In accordance with section
772(d)(1)(B) of the Act, respondent
requested an addition to USP for the
amount of duty drewback claimed by
respondent from the Venezuelan :

ent. We disallowed this

adjustment, because not only did
respondent not show that it actually
received drawback on the exports in
3uestion. but it also failed to

emonstrate that it had a reasonable
expectation of ever receiving the
drawback amounts claimed. (See
Comment 3 in the “Interested Party
Comments” section of this notice.)
Foreign Market Valus

In order determine whether there

were sufficient sales of ferrosilicon in
the home market to serve as a viable
basis for calculating FMV, we compared
the volume of home market sales of
ferrosilicon to the volume of third °
country sales of the same product, in
accordance with section 773(a)(1B) of
the Act. CVG-FESILVEN had & viable
home market with respect to sales of
ferrosilicon during the POIL.
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As stated in our preliminary
determination, the Department initiated
an investigation to determine whether
CVG-FESILVEN made home market
sales at less than their cost of
production (COP).

If over 90 percent of respondent's
sales of a given product type were at
prices above the COP, we did not
disregard any below-cost sales because
we determined that the below-cost sales
were not made in substantial quantities.
If between ten and 80 percent of the
sales of a given product type were made
at prices below the COP, and such sales
were made over an extended period of
time, we discarded only the below-cost
sales. Where we found that more than
80 percent of respondent’s sales were at
prices below the COP, and such sales
were over an extended period of time,
we disregarded all sales for that product
type and calculated FMV based on
constructed value (CV). Insufficient
evidence was presented to indicate that
below-COP prices would permit
recovery of all costs within a reasonable

- period of time in the normal course of
trade. (See Comment 24.)

In order to determine that below-cost
sales were made over an extended
period of time, we performed the
following analysis on & product-spe
basis: (1) If a respondent sold a prp
in only one month of the POI and there
were sales in that month below the'CC

or (2) if a respondent sold
during two months or aig
and there were sales be

quantities.

Department found'it appropriate to
exclude below-cast sales, the
Department should calculate FMV based
* on the prices of the next most similar
model before resorting to CV. (See
Comment 26.) However, as both of these
requests require departures from the
Department’s standard methodology, we
" have denied them.

In order to determine whether home
market prices were below the COP, we
calculated the COP based dn the sum of
the respondent’s cost of materials,
fabrication, and general expenses. We
corrected the COP and CV data reported
for errors and omissions found at
verification. We relied on the submitted
COP and CV data, except in the
following instances where the costs

were not appropriately quantified or -
valued: :

1. We used best information available
(BIA) to determine the cost for electrode
paste used in both COP and CV because
respondent was unable to substantiate
the reported cost at verification. (See
Comment 19.) :

2. Although respondent and its
related parties are members of a related
group of businesses in Venezuela
(known as the “CVG Group”),
respondent failed to sllocate any of the
selling, general and administrative
expenses (SG&A) incurred by the p
company of the group (CVG) to its
related parties. As BIA far th
we used the amount of fees design
ﬁm CVG's .dmini:nﬁx

ese companies pai
Because the related el

3. Respond
allocated portie:

ndent's SGaA -

lated to Previous Years,”
spondent was unable to
qnstrate adequately that these
pnses did not relate to the POL. (See
mment 14.)
5. We used BIA to determine an
amount for respondent’s 1992 year-end
adjustment to the inventory value of
spare parts. As BIA, we applied a
certain percentage to the respondent’s
1992 cost of manufacture (COM), based
on the percentage that this adjustment
represented in 1991. (See Comment 15.)
-6. We excluded freight expenses from
the cost of iron ore supplied by
FERROMINERA, a related party, based
on our findings st verification. (See
Comment 22.)

7. We adjusted the retirement bonus
reported by FERROMINERA, based on
our findings at verification. »

- 8. We adjusted the costs reported fi
EDELCA to account for losses made

reported
of the POL

a per unit cost, however, EDELCA
divided the 1991 average by the actual
output of electricity in December 1991.
Accordingly, we also revised EDELCA's
per unit cost

J ngly . ‘or CV

od the average price
EDELCA to its unrelated
ocated in the same region as
ndent. (See Comment 10.) )
3spondent based its reported
financial expenses and interest income
on data recorded in its accounting

lated these expenses based on
en from respondent’s most
nt annual financial statement (in

is case for 1991). (See Comments 16
and 17.) We then reduced these
expenses by the ratio of trade accounts
receivable to total assets, in order to
avoid double-counting certain imputed
interest expenses included in CV (for
CV only).

In accordance with section

da

- 773(e)(1)(B)(i) of the Act, we included in

the greater of respondent’s reported
general e us.r::lpiustod as detailed
above, or the statutory minimum of ten
percent of COM. For profit, we used the
statutory minimum of eight percent of
total COM and general expenses because
actual profit on home market sales was
less than eight percent. See section
773(e)(1)(B)(ii) of the Act.

In cases where we made price-to-CV
comparisons, we made circumstance-of-
sale adjustments, where appropriate, for
bank charges and credit e .
Respondent calculated U.S. credit
expenses based on the period between
invoicing and payment by the customer.
We recalculated U.S. t expenses
based on the period between shipment
from the factory and payment.

In cases where we made price-to

rice-comparisons, we adjusted the

ome market data reported far errors
and omissions found st verification. We
then calculated FMV based on pscked
F.O.T. (free on truck) prices to unrelsted
customers in the home market. We
excluded sales to related customers,

during the transmission of electricity to  pursuant to 19 CFR 353.45, as
its customers. respondent failed to demonstrate that

9. As its production cost for December the prices paid by those customers were
1991, EDELCA reported its 1991 average comparable to the prices paid by
monthly cost. In order to express thisas  unrelated customers. Pursuant to 19
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CFR 353.56(a)(2), we made " information before us, we find thatthe = Comment 2 .
circumstance-of-sale adjustments, where appropriate date is date of shipment, .
appropriate, for differences in credit because this is the date on which the Petitioners argue that the Department
expenses and bank charges. We also material tarms of the transaction (e,  3bould compare only contemporanecus
degucmd hon; markset packing costs quantity and price) are fixsd. . . homs markst and U.S. sales in making
and added U.S. packing costs, in__ . . price- Dmparisans. i
accordance with section 773(s)(1) of the ', Y¥® disagroe. however, that this error nare. under the statuts ths
Act. : sign enough to warrant required to ensure that
rejection of respandent’s entire home 4 naverage (such as a
Currency Conversion market sales listing. When the »d-average EMV). yields a result
Because certified exchange rates from  Department follows its normal practice Bpreser transactions

the Federal Reserve were unavailable, ~ ©f calculating period-average FMVs, gn {nvestiga p
we made currency conversions based on home market date of sale is used only sing 8 period-sverage of home
the official monthly exchange rates in to determine the pool of sales which ™ orice his G
effect on the dates of the U.S. sales as comprise the FMVs. Therefore, the
certified by the International Monetary question is to what extent do we believe
Fund. that the pool of sales re

oth pﬂuctuntiomand
market price increases occurred
during the POL As support for their

Verification A . ifricti
As provided in section 776(b) of the . Bearings (O :n‘]"hr:nu'lt‘:ph:md Rpu:

Act, we verified information provided : Bearings} and Rarts Thereof from

by respondent by using standard o-do et aly Results of

verification procedures, including the
examination of relevant sales and
financial records, and selection of
original source documentation
containing relevant information.

Interested Party Comments

Comment 1

Petitioners argue that the Department
cannot rely on respondent’s home
market sales listing in order to
determine FMV because responde
used an incorrect date of sale
methodology. According to petitioners
the Department found af yerificatic
that a number of home rarket sales
were made pursuant to open” orders
which do not sete 8t or number

3u*), where the Department stated
q uses annual weighted-average
Vs only when a firm'’s pricing
actices are stable over time.
dent argues that the
Department should continue to follow
its administrative prectice for fair value
investigations of calculsting a period-
. average FMV for eech control number.
According to respondent, the
Department's legal obligation in an
investigation is to determine only
whether the subject merchandise is
- being, or is likely Yo be, sold in the
dvestigation to respandent’s United States at less than fair value;
2-On the contrary, to the extent however, in an administrative review,

of shipments, but merely indicate a age the statute : ision d
. b S SRtes incre ; requires more precision due

-‘;-g:e?: d " y X 3 th‘:;%lf :l: ;:‘t‘i,t?o::m " to the fact that the results of the review
respopdefit \rted its Hoge, using the sales data reported determine specific liquidation rates for
h - 5 {3V ould actually be to dent’ individual entries. Therefore,

ot N ol because the date “Wou. ¢ actua 'y poncient s - respondent contends that petitioners’ -
of the ™“apen’otder it.he correct detriment because we wouldbe = refp nce to AFBs is inapposite. Finally, -
date of sale’ &S such, petitioners argue  excluding lower priced sales made at ere der : otss tlha( igg:m ductin ¥.
that the Depagtment should either reject ~ the beginning of the POI and including ;::l:::; ::; o:s the Dei)artment g
responden % 1e market sales listing  higher priced ones at the end. ﬁ'oquexgll encounters situations where
or obtain and verify agidmona_] data. (Petitioners’ allegation is addressed in US. and iome market prices fluctuate

Respondent maintains that itshome  Comment 2, below.) Consequently, we (0o .00 in response tg changing
market sales listing is reliable. are using the home market sales data o arket con ditioga.s M herofare. the fact

According to respondent, it reported 88 reported by respondent for purposesof 1., prices fluctuated during the POl in

the date of sale the date on which the the final determination g Aage .
materi transaction were . this investigation does not providea
Gst;;?i:i)te?l:e:;::iem ‘m“ou that, Finally, we note that petitioners’ compelling reason for the Department to

argument that the Department should deviate from its practice of calculating
e e iy e ey o collect additional data is unworkable in  period FMV. |
merchandise specified in the purchase this case. Given the statutory time frame 1, b,y

order, this fact does not invalidate the -~ under which the Department is required _ :
date of sale that respondent reported to conduct this investigation, we would Wae disagree with petitioners. The

and the Department verified be unable to accept petitioners’ solution ose of an investigation is to
znmhmdmpa:‘hippodv;:mmrna and still meet the deadline for the final g:{:mm if there h.{'}: been sales at
with the purehase order. determination set out under the law. In  less than fair value and to calculate an
. any event, we have determined that estimated antidumping duty deposit
DOC Position collection of additional data is rate. We consider period weighted-
We agree with petitioners that unnecessary in this case because we average FMVs to be representative of

respondent improperly reparted home  find that the use of the reported data is ~ home market selling practices, and,
market date of sale. Based an tha reasonable. : hence, of fair value for purposes of
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calculating an antidumping duty
deposit rate.

t is common for prices to fluctuate in
accordance with market sctivity in a
given period. Such fluctustions do not
necessarily render the weighted-average
FMI V um'opresen:;ﬁvo o{hl:om mod. t
selling practices during i

éli?rﬂ, the time conminupi.:m
- antidumping duty investigation, the
Department will depart from its normal
practice of calculating period average
FMVs and use averages covering a
smaller time period when the issue is
raised by a party to a proceedin gmd
that party provides credible evidence
that the period averages are not
representative of home market pricing
practices in the POL. (See, e.g., Final
Determination of Sales at Less than Pair
Value: Dynamic Random Access
Memory Semiconductors of One

Korea, 58 FR 15476 (March 23, 1993)
(“DRAMs").) For example, the party
could show that there is a significant
time-price correlation for the sales base
and that significant price variances
between the POl weighted-averages or
the other-period averages exist.
Specifically in this case, although
petitioners have raised this issue, they
have failed to show a correlstion
between time and price for a gignifican

ory failed to show that it ly recoiy
Megabit and above From the Republic of duty drawbeck and, failed to
le

ion of the home market sales bése-or)

ve not explicitly shown there
significant varistion from the mean \fo
the price of any product. ingh
we have continued to
practice of comparin
FMVs to individual
purposes of the fina

received duty dre on any sale and

it is unlikely that\t ever will.
Respondent bases its argument on the

premise that the Department should

consider certain commercial
considerations which it claims were
valid at the time that it set its prices to
the United States. Specifically,
respondent argues that not only did it
expect to receive duty drawbsckon .
export sales at the time that it set its
U.S. prices, but also it considered this
factor when negotiating with U.S.
customers. Respondent claims that, had
it known that duty drawback would not
be available, it would have refused the
sale or negotiated & higher price.
Consequently, respondent argues it
should not be penalized because the
commercial circumstances underlying

the sale (i.e., the drawback program)
changed after the transaction was
consummated. '

Moreover, respondent argues that the
Department verified that it filed for duty
drawback afier its U.S. shipments were
made. Respondent implies, therefore,
that this serves as proof that it believed
the program to be viable at the time that
it set its prices.

Petitioners state that respondent is
ineligible under section 772(d)(1)(B) of
the Act for a duty drewback adjustment.
This provision states that a company is
allowed a claim only for the “amount
any import duties im by the ,
country of rtation which have been
rebated, or which have not be on—,
collected, by reason of the exgortati
of the merchandise to the United
States.” Petitioners note thst respd

demonstrate it had a reaso
expectation of ever réceiving
amounts claimed
petitioners con}engd

its practice and With th

‘1 d ol any import duties from the
rnment of Vo:ozuoh. but also that
id noim uties on any input
§ th mfmpot:m duties could :ot be
collected by reason of subsequent -
exports”). Accordingly, we find that
respondent is ineligible for duty
drawback under section 772(d)(1)(B).
We disagree with respondent that we
should allow an adjustment based upon
its belief or expectation. The .
measurement of less than fair value
sales must be based on actual,
measurable events. Indeed, the statute
clearly lays out the conditions that must
be met in order to qualify for an
adjustment. Consequently, we have
continued to disallow respondent’s
clsim for duty drawback for purposes of
the final determination. ’

Comment ¢

At verification the Department found
that respondent incorrectly calculated
the interest rate used in the calculation
of U.S. credit expense. Accordingly,

petitioners contend that the Department
should recslculste U.S. credit expense
using BIA for thi:h interest rate. As BIA.,
petitioners state that the Department
.should usé the highest rate found for
any loan examined at verification.

Responden that it misreported
its U.S. interest rate. However,
according to t, the rate that it -
repo @ correct
.. contends

te initially reported, as
BIA. erification, our review of the
relevant-documentation revealed that
the reported rate was higher than the °
te-paid during the POL It would have
3 to use the more

uncooperstive or that
stake was intentional. However,
pr in question appears to have
pen-inadvertent and was not in the

pany's favor. Moreover, respondent

cooperated fully in this

investigation. Accordingly, we have
used the rate reported for purposes of
the final determination.

Comment 5§

According to petitioners, the
Department found at verification that
CVG-FESILVEN reported its home
market prices net of the price charged
for packing. Therefore, petitioners
contend that the Department should
increase these home market sales prices
by the amount of profit realized on sales
of packing materials.

DOC Position

In our calculations, we included the
price of packing materials invoiced by
respondent to its customer as part of the
gross price. Following our normal
methodology, we then deducted the cost
of these materials from the gross price,
thereby including the profit realized on
the sale of packing materials in the net
price. Nonetheless, because we found at
verification that CVG-FESILVEN
correctly included the price of packing
materials in the unit prices -
reported in its home market sales listing
for all but one sale during the POI, the
adjustment requested by petitioners is
not necessary for the majority of home
market sales. For the one sale in
question, however, we added to the
gross price the price of packing
materials shown on the customer
invoice, before deducting the cost of
these materials. :
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Comment 6

Respondent claims that the
Department's postponement of the
preliminary determination in this
investigation was unlawful. For this
reason, respondent maintains that{1)
petitioners’ allegation that respondent
made home market sales at prices below
cost was untimely and (2) the resulting
COP investigation is invalid. .
Respondent further contends that the
Department has the ability to remedy
this procedural error by rescinding the
initiation of the COP investigation and
returning respondent’s cost data.

Specifically, respondent alleges that
petitioners’ request that the Department
postpone the preliminary determination
did not comport with the statute,
legislative history, or the Department's
regulations regarding the specific
limitations on the authority to postpone
preliminary determinations. According
to respondent, the Department has the
authority to postpone a prelimi
determination only (1) very infrequently
so as not to avoid the clear and
reasonable deadlines required by the
law, (2) upon a showing of good cause,
and (3) in the ebsence of compelling
reasons to deny the request.

According to respondent, not o
petitioners not show good c€suse)fo
postponement, but the Dé¢pé
ignored resgondent's co
reasons to : L
respondent was efifi
completion of the'i

p pDCBAUrs

(g
“\Petitioners stafe that respondent’s
argumeant regarding the postponement
ignores.the Department’s established
standard for granting postponements

requested by petitioners. Moreover, they
assert that respondent’s argument
confuses the two independent statutory
provisions for postponement of
preliminary determinations (sections
733(c)(1)(A) and 733(c)(1)(B) of the Act,
which deal with requests by petitioners
and extraordinarily complicated
investigations, respectively). According
to petitioners, only section 733(c)(1)(A),
the section on which the Department
relied for the postponement, applies.
Petitioners note that under this section
the burden is on respondent to show-
compelling cause to deny a petitioner's
request. In this case, petitioners submit
that respondent’s reasons were not
compelling. Petitioners conclude that,

because the Department properly
postponed the prelimin, '
determination, their COP allegation was
timely and the resulting cost
investigation was legal.

DOC Position -
We with petitioners. Section™

agree
353.15(c) of the Department's

lations (19 CFR 353.15(c)) reads as <> cx

follows:

If the petitioner, not later than 25 da
before the scheduled date for the
preliminary determination, req
postponement and states the
request, the will postpone
preliminary determination to not later

)

C
{¢)
ol

it

etermine
ion was .

P prs, argue that the Department
n@ease respondent’s reported
':,-\\:u gtion, using BIA, because
sspahdent incompletely reported the
preciation expenses ized in its
ccounting system during the POL.
Petitioners note the following: Under
Venezuelan Genersally Accepted °
Accounting Principles (GAAP) in effect
during (and before) the POI, Venezuelan'
companies were required to record
depreciation expense based on the
historical cost of their fixed assets.
However, in deviation from Venezuelan
GAAP and prior to the POI, respondent
revalued its fixed assets end began
recording depreciation based on this
higher amount. After the POI,
respondent reconsidered this decision
and reversed the depreciation taken on
the revalued portion of the assets. In its
questionnaire response, respondent
reported depreciation based on
historical cost. Petitioners contend that
respondent should be required to report
the depreciation that it actually
recognized’in its books and records
during the POI (i.e., the amount based
upon the value of its revalued assets).
According to petitioners, this amount
more accurately reflects respondent’s

true costs of operation. Moreover,
petitioners state that the Department has
the authority to reject use of a country's
GAAP if they do not reasonably reflect
th;' costs incurred by a company.

mselves, but only that
depreciation expense
to those assets.

In order to calculate the additional
nse, petitioners suggest a BIA

amount on the amount of
revaluation-related depreciation
i‘*\ in the cost deficiency response.
Respondent contends that it correctly .
based its’depreciation e:romes on
prical costs, in accordance with both
AN

gzuelan and U.S. GAAP. According
o'respondent, this method is also
consistent with both the legislative
history of the antidumping law and
Department practice. In support of this
premiss, respondent cites Final Results
of Antidumping Duty Administrative
Review: Stainless Steel Hollow Products -
from Sweden, 57 FR 21388, (May 20,
1992), where the Depertment accepted
depreciation expenses based on
historical cost, even though the
respondent recorded demﬁon inits
own accounting system on
replacement costs.

inally, respondent states that the
historical cost reflects the actual cost
that the company incurred when it
purchased its assets. Consequently,
respondent contends that using
historical costs to calculate depreciation
creates no distortion in the costs used
for the final determination.
DOC Position :

We agree with respondent that
depteci%‘;:n in-this case should be
based on CVG-FESILVEN's historical
asset cost. It is the Department'’s practice
to follow GAAP used in the home
country of the respondent, unless it is
shown that the foreign GAAP materially
differs from U.S. GAAP and that the
difference distorts the respondent
company's actual production costs.

(See, e.8., Final Determination of Sales

at Less Than Fair Value: New Minivans .
from Jepan, 57 FR 21837 (May 26, 1992)
(“Minivans”), Final Determination of
Sales at Less Than Fair Value: Stainless
Steel Hollow Products from Sweden, 52
FR 37810 (Oct. 8, 1987).) Therefore,
because respondent calculated
depreciation in accordance with
Venezuelan GAAP in effect during the

.
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POl and because there is no indication *  consisting of 8 number of companies reported for the group member. Far
that determined that this calculationis ~ having the same parent (Carparacian example, we noted at verification that
distortive, we have accepted it for Venezolana de Gusyana [CVG)), FERROMINERA (CVG-FESILVEN's
purposes of the final determination. sdditional intertwined ownership, and  relsted iron ore supplier) purchases
Comment 8 mutual business dealings. Petitianars energy from EDELCA (the related
mme state that construction of a COP for each  electricity compeny) st a price higher
Petitioners srgue that, because of CVG-FESILVEN's five related than EDELCA's yeportec production
respondent incurred expenses during  suppliers would require the Department  costs. Therefore, 16 the extent that
the PO related to the modemnization of 1o track through COPs for a number of mchided the transfer
two of its furnaces, the Department other companies and that this would : ported costs, its
should include depreciation involve an endless series of circular coP d have been
related to this project in its calculstion  calculations. Petitioners imply that CA's costs.
of COP. Petitioners argue that the CVG-FESILVEN has not appropriately " Arcir d that it would be
axisting furnaces were used in tracked its related-supplier costs ct respondent’s
productlox:h(:ming the l1"‘(111: therefare, through this system. Moreover, sequ we
they state that any capital improvements itioners maintain that CVG- purposes .
to e}i'tber furnace med have bean f’%usn.vm bes inconsistently m for of the final
related to productian of subject inadequately allocated CVG' to
merchandise during the POL bat each of the five companies { Comment 10
Accordingly, petitioners state itself). (See Comment 11, be ording to petiti respon,
respondent’s failure to report As BIA, petitioners contend in - o — dent

depreciation on thess assets is not in

accordance with GAAP, under which higher of the transfer \ ed or
the costs related to the modemnizatian of the price informatios f‘@ od in the
respandent’s furnaces :;ouldbo record l’or . " ‘#. ! .
recognized as soan as the improvements VJ' De n
may be used. prm “ S 'onof !
Respondent claims that its treatment  COP us {‘hm
of modernizatian expersaes comparts According to respendsnt)th
\vithGAAP.Rspom‘i:‘:i‘:himM Departmen %-‘l‘m‘lé . l‘, b
only certain storage facilities were o pi minate intrécorpgrate prof
completed and used by the company ha ‘ﬁ‘%" “:" ‘\\\;\l
during the POI and that it d th CRrther, sesporident s m
depredationoxpom.onh. to i“ \ sd COPy .@‘w»
faciliﬁuiniuqusuonnmmm 2 :v.».-v sxcept (ON CAL, a
Thus, respondent states that it p -,‘-\, minor sypp -'-.-“;.'.3 and that
included in the depreciati <+ ),v ment$ucceestully verified the
only those assets used d : osts reparted by threeof these

DOC Position

pspondent reported .
deprecistion expense related to these
facilities in its cost response. Therefare,
we find that respondent properly
reported its depreciation e.
related to the project and determine that
po edditional edjustment is necessary.

Comment 9

According to petitioners, the
Department should depart from its
general practice of using related-party
production costs in the calculation of
mpom‘iient'l COP, and instead use the
reported transfer pricas, or BIA as
applicable, for those costs. Petitioners
base this contention an the fact that
both respandent and its related parties
are members of a business group,

that the Department should use the

7

BTN
SN

8> petitioners that it is
to

reject the related-party

! ed in this investigation. The
pRItmant’s normal practics is to
related supplier costs based, in
part, upon trensier prices between the
supplier and its related companies. In

BCES

an of showing that the
paid to related es are

Specifically, petitioners question the
validity of the methodology offered by
sspondent to demonstrate the arm’s
length nature of purchases from four of
the five related party suppliers (i.e.,

FERROMINERA, CONACAL,
PROFORCA (a supplier of woodchips)
and SIDOR (a supplier of electrode
paste). According to petitioners, a
comparison of two {(or mare) selected
invoices is not sufficient; rather,
petitioners contend that CVG~-
FESILVEN should have provided a
detailed analysis, comparable to the
lyfe required to determine whether
sales to a related party are at arm’s
length (e.g., accounting for differences
in credit terms and direct selling
expanses), especially sincs related
parties in this case apparently are not
required to pay for goods ar services

past cases, the Department has departed ~ Within any set time period.

from this practice by investigating the
transfer prices and COPs of the related
party’s related supplier, as petitioners
imply is called for here, but we have
done so only when petitioners have
supplied timely, credible evidence that
such an approach was warranted. (See,
6.g., Minivans) We note that if
petitioners in this investigation wanted

Moreovar, regarding the remaining
related supplier, EDELCA, petitioners
state that, not only did the Departmant
find at verification that EDELCA charges
higher rates to unrelated parties, but
also the transfer price charged to CVG—
FESILVEN was preliminarily found to
be preferential in the companion
countervailing duty (CVD) cass.

the Department to further investigate the Therefors, petitioners assert that these

potential upstream transfers that they
allege ere occurring, they should have

prices also are not at arm's length.
Accordingly, petitioners argue that

raised the issue earlier in the proceeding the Department should reject the

than in their case brief.

Moreover, to the extent that we
observed that CVG-FESILVEN's related
suppliers purchase inputs used in their
own uction from CVG group
members, we noted that the transfer
prices were higher than the costs

transfer prices reported because CVG—.
FESILVEN failed to demonstrate that
they were at arm'’s length. Rather,
petitioners state that the Department
should use BIA to delarmine the :
appropriate price and that it should use
this price in both COP and CV.
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Petitioners propose the following
alternatives to use as BIA: #1)
FERROMINERA—the transfer price on
the invoice used in CVG-FESILVEN's
arm's-length comparison; (2)
PROFORCA—the average price paid to
an unrelated woodchip supplier; (3}
EDELCA—the average rate charged to
unrelated customers; and (4) SIDOR—
complete BIA (see Comment 19).

Respondent contends in general that
its arm’s-length test was sufficient and
that, applying this test, it adequately
demonstrated that the transfer prices
that it paid were comparable to market
prices. Specifically regarding EDELCA,
respondent states that not only is the
rate that it pays very close to the rates
charged to two of EDELCA's unrelated
customers, but also that its rate for the
first six months of 1992 is higher than
the aversge rate charged to other
customers in the same general region
during the same period. Moreover,
respondent notes that the preferential
rates found in the CVD case were
on an analysis of 1991 rates, not the
rates in effect during the POl in this
investigation, and that it is contesting
the Department'’s decision for final
determination in that case.

DOC Position

In general, in determining whether
related party supplier transactio
arm’s length, the Depa
cemparison of gross i
absent a compelling
(See, e.g., Final Deter:

OFORCA.,

FERROMINERA and PR
because (1) the'prices paid by
respondent to FERROMINERA and

PROFORCA were at or above the prices
either charged by these companies to
unrelated customers or paid by
respondent to an unrelated party, and
(2) there is no evidence on the record of
this investigation that leads us to
believe that the terms of sale between
these related parties are materially
different from the terms of sale to
unrelated parties, we have determined
that they were at arm'’s length.
Consequently, we have used these
prices in our calculation of CV.

ing EDELCA, however, because
the price paid by respondent during
December 1991 through May 1992 was
lower than the price charged by
EDELCA to its unrelated customers in
the same region and the same period,

not at arm's length. Accordingly, in our
CV calculstion, we used the average
price charged by EDELCA to its
unrelated customers in the same region
during the POL

Finally, regarding SIDOR, we found
that this company was unable to
substantiate its reported costs at
verification. Therefore, as BIA, we have
determined that the transfer price
reported for electrode paste was not at
arm'’s length. Accordingly, we have
the same cost for el e paste in
COP and CV. (See Comment 19.)

on the
that of

generslly has less o la)n

results of an i

the information routinely
d'ih a cost investigation.
efore, without specifically
equesting this data in cost cases, the
Department does not have the same
ability to-perform a similar analysis.
This is not to say, however, that the
Department will never solicit this data
or perform a more detailed test: when
we have reason to believe that a
comparison of gross prices is inadequate
early enough in an investigation to
request additional data from the
respondent, we will do so. In this case,
however, petitioners have raised this
issue too late in the proceeding for us
to request supplemental data or to
perform a different analysis.
Accordingly, we have used the data
already available to us to make the
company-specific determinations noted
ve.

Comment 11

Petitioners contend that the costs
reported for both respondent and its
related-party suppliers are understated
because respondent failed to allocate

We recognize that our arm'’s
test for supplier transactions pe
from the test performed to determij .
whether sales transactions are ,‘
length. However, the &rm'’s len gt
nature of related su sacti At
S pe D

general, and administrative expenses
(SG&A) incurred by CVG.

Petitioners maintain that it was
inappropriate for respondent to report

the fees paid G as a surrogate for

allocating CVG ual costs.

Petitioners t use of this
services

ss.ifthey are not profitable
r. Petitioners gote that
id not report any fee for
it did not make an

o) profit in that year. Moreover,
petitioners note that respondent failed
to report this fee altogether for certain

d sup)pliers (e.g.. EDELCA

Vides an acceptable allocation
ogy. According to respondent,
dealings with CVG are on an
ength basis; therefore, the fee

des a sufficient distribution of
€YVG's costs. Moreover, it states that the
total fees that CVG receives from its
subsidiaries significantly exceed CVG's
total operating expenses. Therefore,
according to respondent, CVG's costs
have been completely allocated to its
subsidiaries. Finally, respondent
maintains that, while any given
company's profits may vary from period
to period, over the long term the fee that
the company pays will more than cover
its share of CVG's costs.

Respondent contends that, if the
Department disagrees with its argument
that the company pays its fair share of
the fees over the long term, it should use
the amount of the fee that respondent
paid in December 1991 as BIA for each
of the five months of the POI for which
it reported no cost. It also states that the
Department should increase SG&A for
its energy supplier, EDELCA, by the
actual amount of the fees that EDELCA
paid during the POI, because it

inadvertently omitted reporting these

expenses.
DOC Position

We agree with petitioners that CVG's
SG&A costs should have been allocated
to all members of the CVG Group,
regardless of profitability. Because we
bave neither the financial statements of
all of the group members nor a
consolidated group financial statement,
we have no way to allocate CVG's actual
SG&A to the respondent and its related
suppliers. However, because the fees .
pan'r to CVG allowed it to more than
recover its costs (both in 1991 and
1992), we have used them, as BIA.

g CVG-FESILVEN, even

AL L abm mmimcmames mmada na nmnfit in
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1982 (and thersfors was not required to
pay a fee to CVG), under

practice it still should bave an
allocsted on of CVG's SGXA for the
five months of the POI that fell in 1992.

Consequently, we have used BIA to
determine an amount for sach ef these
five months. As BIA, we used the
amount of the fee that respondent peid
in Decamber é)m vod
Regarding EDELCA, we increa
EDELCA's gmu by the amount of the fee
found st verificstion. Regarding
PROFORCA, however, we did not add
an amount to the cost of the woodchips
produced by this company because the

woodchips are as a by-
product of PROFORCA's narmal
production Because the

Department’s practice regarding by-
products is to examine only incremental
costs {and because a parent company’s
SG&A is not an incremental cost), we
made no adjustment to the costs

" reported to account for PROFORCA’s
proportional share of CVG’s SGEA. (See
Comment 20.)

Comment 12

Petitioners contend that the financing
expenses reparted far both respondent
and its related-party suppliers are
understated because respondent failed
to allocate s portion of CVG’s fin

to these companies. A

financing expenses b
borrowing experiencs ©

reponadi cing
(1) it obtains'nb financing through CVG,
and, sccordingly, it received no benefit

from any financing that CVG has
received and (2) the fee that it and the
other subsidiaries pay covers the CVG's
full operstional costs, including CVG's
total financing costs. Therefore,
respondent stetes that to include both
the CVG fee and an sdditional amount
for CVG'’s financing costs would result
in the Department’s double-counting
these expenses.
DOC PFasition

According to CVG's financial
statements, the fees that it collects from
its subsidiaries is sufficient to cover
both its SG&A and financing costs.
Becauss we have included the amount
of the fees paid by respondent and its

related parties during the POl in our
calculstions, we find that including an
additional smount jor financing -
expenses would result in our double- -
counting of these costs. Accordingly, we
determine that no additional adjustment
is necessary for purposes of the final
determination. - .
Comment 13

Petitioners contend that

" sither deducted excessive amounts of

movement expenses from its reported
SG&A costs or understated the
movement expenses reported in its 8.8,
sales listing. According to petitioners,

< :
respondent. At
e examined both the

o8
~myvement expenses. Because we
ound that they had been properly
eported, we have accepted them for
purposes of the final determination.

Comment 14

Petitioners contend that the
Department should increase
respondent’s SG&A expenses for certain
expenses recorded in its books during
the POI under an account entitled
“Expenses Related to Previous Years.”
According to petitioners, at verification
respondent was unasble to demonstrate
adequately that these expenses did not
relate 10 the POL .
DOC Position '

We agree. At verification, we found
that certain of these expenses did, in
fact, relate to the POl Consequently,
becsuse respondent was unable to
suppart its exclusian of these expenses,
we have increased the SG&A
expenses by their full amount.

'Department

Comment 15

At verifistion, the Department noted
that respandent did not report an "
amount fors 1992 Er-cnd adjustment

of

to the inventory va spare parts, es
1t had for 1991, Petitioners contend that,

se BIA to

d the use amount

jptimen
h \@ "

priate amount for this

adjuz t As BIA, however, we
deteymined the percentage of the
respandent’s December COM
represented by the adjustment, and then
spplied this percentage to the COM of
the remaining five months of the POL
We did not use petitioners’
methodology because the use of a
percentage of COM is reasonably -
adverse and respondent, overall, has
cooperated in this investigation.
Comment 16

Petitioners contend that the
Department should disallow, either in
whole or in part, the interest income
claimed by respondent as an ofiset to
interest expenses during the POL
According to petitianers,
reported only a subset of its interest
expenses (i.e., the company did not
report interest associated with an
ex ion and modernization project);
therefare, petitioners contend that it
would be inappropriate to ofiset this
subset of expenses with the full amount
of interest incoms. Rather, ata
minimum, petitioners propose that the
Department disallow the amount of the
income which should have beea offset
against the expansion and
modemization project interest.

Maoreover, petitioners note that the
d at verification that
some af the interest income claimed in
December 1981 related to interest
eamned prior to the POL Therefore,
petitioners contend that there is a basis
for completely disallowing the offset.

Respandent concedes that the
De shouild reduce its Decamber
income 10 sccount for )
intersst earnings; however, it rgues that
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the Department should allow the
remainder of the ofiset, in accordance
with the Department'’s past practics.
Specifically, respondent states that the
Department'’s practice is to offset
interest income from operstions against
interest expense from operations.
Respondent notes that, under GAAP,"
capitalized interest expense is not a
current (i.e., opersting) expense, and, as
such, properly does not form part of the
expenses agsinst which short-term
interest income should be offset.
Therefore, because the interest expense
associated with its expansion and
modernization project was capitalized,
it followed the Department’s practice.
Accordingly, respondent maintains that
the Department should allow the offset.
DOC Position

We disagree with. petitioners. It is the
Depsartment’s practice to offset current
interest expense with short-term interest
. income. Accordingly, not only would it
be inappropriate to offset short-term
.interest income against both current and
capitalized interest expenses, but it
would also be against the Department's
practica to do so.

Regerding petitioners’ other arg
(on the December 1991 portion of th
offset), the Department calculdtes net
financial expenses using data frg
respondent’s most recently co
fiscal year (in this case
determine that interés
revenue are not fu
vear-end adjustme

not relevan
Com .
Petitionéps argue that the Department
should use the actual amount of interest
espondent’s books during
the POl in the calculation of COP and
CV. According to petitioners,
respondent impermissibly reduced
these expenses based on its belief that
the actual interest that the company will
pay once its payments are resumed will
be & lower rate than the amount
gccrued, due to the fact that the
Venezuelsn government is in the
process of renegotiating the interest rate
applicable to the company's long-term
debt. (Service of this debt was
suspended at the beginning of the
renegotiation process.) Consequently, in
asccordance with the Department’s
genersl practice of using actual costs,
the Department should reject any
adjustment of accrued interest
to account for the proposed results of

tha ranaontiatinne

Respondent argues that it properly
reported its interest expenses because
(1) the expenses reported reflect the rate
that is most likely to apply once the
negotiations are concluded, and (2) they
overstate of the com ’s actual costs
during the POL. On ﬁ: Yut point,
respondent notes that it actually paid no
interest during the POL, and therefore it

incurred no actual costs.
DOC Position
We agree with petitioners. In
accordance with the Department’
practice, we have used the actual
expenses reflected in the company's
books for purposes of the
determination.
Comment 18 .
According to peti ED
not reparted a fully all COP.
Spocxﬁcally. ] itionen 'd. two

o '\@‘.
e

5t ts. Specifically, petitioners
jte that EDELCA did not fully repart
he depreciatian expenses reflected on
its financial statements. In addition,
petitioners cite a newspaper article :
which asserts that EDELCA's costs are
significantly different than those
reported to the Department.

As BIA, petitioners contend that the
Department should use the average rate
charged to EDELCA's unrelated
customers. Petitioners maintain that this
methodology is appropriate because the
transfer pricas between EDELCA and
respandent are not at arm's-length.

pondent contends that the
Department's practics is lo require
companies to report their average costs
during the POL, not their marginal ar
incremental costs. According to
respondent, beceuse EDELCA has done
this, the Department should accept
these costs.

Respondent states that rate increases
referenced by petitioners are part of

EDELCA's long—imn policy of phasing -

e M2k Ao -

respondent, EDELCA is currently

building an additional generating

facility; therefore, its rete increases are

designed to allow its customers to adjust
gher rates which will be

distributed among several cost
categafies; therefore, because petitioners
RRare epreciation reported for one

teg b.the total amount shown on
inancial statements, their

y. regarding the newspaper

article cited by petitioners, respondent

questions its legitimacy because
petitioners fail to cite not only the
source of the article, but also the time
period to which the article refers.
Nonetheless, respondent maintains that
the data in the article also are not
inconsistent with the costs reported to
the Department. Respondent notes that
the expenses referenced by the article
include both expenses related to current
operations and capital investment
activities. According to respondent, it
properly excluded invesiment-related
costs because they were capitalized by
EDELCA and were not recognized as
expenses during the POL '

DOC Position

We agree with CVG-FESILVEN. In
antidumping duty investigations, the

_ Department's policy is to require

respondents to report their average costs
during the POI, not their marginal costs.
This policy is in accordance with

GAAP, which does not require
companies to recognize capitalized costs
related to investments until the
investments are used in the companies’
production. By requiring respondent to
report EDELCA's long-term average
incremental costs, the Department
would be departing from its practice

and from GAAP. Therefore, becauss we
found at verification that, with the
exception of the fees paid to CVG,
EDELCA had completely reported its
average production costs during the POI
(including depreciation), we have :
accepted these costs for purposes of the

DSOS S PRV EEISY WYY SN
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Comment 19

Petitioners contend that the
Department should reject the COP
reported by respondent’s related party
supplier of electrode paste (SIDOR)
because this company was le to
mmrdi.ngtl' its costs at verifica t:lo&.
Acco . tioners conten t
the De yeg::‘hould use BIA for the
COP of this input. As BIA, petitioners
maintain that the Department should
use either the cost provided in their
below-cost allegation or the highest
reported price charged by SIDOR to its
unrelated customers for electrode paste.

Respondent agrees that SIDOR was
unable to substantiate its cost data at
verification. As BIA, respondent '
contends that the Department should
use SIDOR's highest price to unrelated
customers.

DOC Position

We agree that SIDOR’s costs failed
verification and have therefore used BIA
to determine these costs. As BIA, we
have used the highest price charged by
SIDOR to any of its unrelated customers.
This number is more appropriate than
the cost for electrode paste provided in
the below-cost allegation because CVG~
FESILVEN has cooperated fully in thi
investigation.

In addition, because the BIA nyn
is higher than the transfer price, we
determine that the transfer.price i

S £ y-prodcl during the

s main product, lumber,
incurs certain costs
he woodchips
themselves (e.g., collecting the
woodchips and moving them to a silo
for storege, depreciation on the silo,
etc.). Because respondent did not report
these costs, petitioners contend that the
Department must use BIA to determine
them. As BIA, they state that the
Department should use the average
price that respondent paid to its
unrelated woodchip supplier,
PROMASO. -

Respondent disagrees. According to
respondent, PROFORCA demonstrated
during verification that woodchips are a
waste product that the company
routinely hauls away to a local landfill.
Since the sale of woodchips eliminates
the need for PROFORCA to haul the

waste material away, PROFORCA saves
money by selling woodchips. Therefore,
respondent maintains that the -
transportation-only cost that
PROFORCA reported is conservative,
because this material actually has a
negative cost for the company.
DOC Position .
In determining the cost that should be
reported for by-products, generall
incremental costs in to produce
or sell the product are the only costs
considered because by-products are
pmduf«:ts which lesulth t from the
manufacturing of the primary product
and have little residual value. I srefore,
we have used PROFORCA's cos
reported (i.e., only the costs assci
with transportation to CV!
factory) because this i
incremental cost that P
incurs.
Comment 21

based oti COGS. Moreover, CVG—

EN-hotes that the Department
COGS to be an appropriate
for cost data in other cases.

After reviewing FERROMINERA's
financial statements, as well as the data
reported, we believe that
FERROMINERA's data were based on-
COGS. However, we agree with
respondent that the Department has
found COGS to be an appropriate.source
for cost data in the past. Moreover, in
this case, given FERROMINERA's small
inventory level, we do not believe that
use of COGS results in distortion of the
margin analysis performed for the final
determination. Accordingly, we have
accepted the data reported.

Comment 22

According to the cost verification
report, respondent double-counted
freight costs when reporting
FERROMINERA's production cost for
iron ore, because it included (1) delivery
costs incurred outside the POI as part of

FERROMINERA's costs, and (2) the
costs associated with picking up the
iron ore itself as part of its own SG&A.

Petitioners disagree that these costs
were double-counted. Rather,

 petitioners coc end that these expenses

uded completely
ighted-average price
prY \'\ ndent's

gree. At verification, we found
j g POl respondent used its
: its purchases of
actory. We also verified
9 types of transportation costs
wly yyere reported as part of
respondent’s SG&A, but also that they
did ngt form part of the reduction to
G&A for movement expenses. :
The discrepancy arose because, after
he POI, FERROMINERA began

.delivering the merchandise using an

outside delivery service. In its
questionnaire response, respondent
misreported the amount paid to the
delivery comrmy as part of the cost of
iron ore. Consequently,

. gerr;luction o
use we found that respondent .
- incorrectly reported freight costs that it

did not incur during the POI, we have
reduced the costs reported for iron ore
accordingly.

Comment 23

According to CVG-FESILVEN, the
company experienced unusual
production problems during the POI
which resulted in abnormally high costs
that distort its COP. Therefore,
respondent requests that the Department
“normalize™ its POI costs by using its
reported production costs, adjusted for-
pre-period efficiency rates. As precedent
for its request, respondent cites Oil
Country Tubular Goods From Canada:
Final Determination of Sales at Less
Than Fair Value, 51 FR 15029 (April 22,
1986) (**OCTG"), where yield rates were
normalized to reflect “learning curve”
efficiencies that the company had
achieved.

Petitioners contend that CVG—
FESILVEN does not qualify for the use
of “normalized” costs under
Department precedent because (1) it has
provided insufficient evidence to
warrant their use and (2) respondent’s
difficulties during the POI were
equivalent to a normal business
occurrence. Moreover, petitioners state
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that the Department generslly only Petitioners provide the followin; Department should perform the
normalizes costs in e start-up situation, evidence that respondent will not substantial quantities test on a such or
which is not the case here. - sble to recover its costs: In 1990 and similar category basis, rather than a
DOC Position 1991 CVG-FESILVEN's net sales were product-specific basis. In addition,

) not sufficient to cover its costs and in respondent argues that the Department
We agree with petitioners. By their 1991 the company was notable to pay  should alsq include sales to related and
very nature, a Company's Costs are preferred dividends because of unrelated pasties in its test, because it
function of its operating efficiency rates. insdequate profits. In sddition, (VG-  generates revenue to both categoies of

Under the Department'’s practics, the
Department generally relies on actual
costs incurred (and opersting .
efficiencies achieved) during the POl
when calculating COP. In past cases
where the Department has departed

from this practice, it-has been to exclude .
certain costs either that the Department
considers to be extraordinary in nature
or, like in OCTG, that the Department
determines do not relate solely to
production during the POI (e.g., costs
incurred in start-up cost situations).
Because we do not consider the costs in
question (See Concurrence ,
Memorandum prepared for the Final
Determination dated May 4, 1993.) to
have been unusual in nature for a
manufacturing concern or to be .
equivalent to start-up costs, we have not
accepted respondent’s proposed
adjustment.

Comment 24

According to respondent, the
Department should not exclude
its sales found to be below-co:
the company’s home market
permit the recovery of all costs v
a reasonable period of time in the
normal course of tre '

production difficulties during the
period. Therefore, respondent contends
that the Department should place more
weight on historical data in its analysis.
Petitioners disagree that the
Department should disregard below-cost
sales. According to petitioners, the
burden is on respondent to prove that it
has recovered its costs. In support of
this contention, petitioners cite a recent
decision issued by the Court of
International Trade (CIT) (Koyo Seiko
Co. v. United States, CIT, Slip. Op. 93—
3 (January 8. 1393) (“Koyo Seiko"’),
whare the court agreed that the
Department has the authority to place
the burden of proof on respondent.
Petitioners maintain that in this case
CVG-FESILVEN has not met its burden.

FESILVEN is in the middle of a large customer:

expansion and modernization project . suppa um

which it is unable to eomplotoiy its \fin ni ati‘:: ::. l-Pi:ld‘m

own admission dus to cash flow simninati es At Less Than

problems. ortjand Cement and

DOC Position NOO.C!;S FR?:Z&:‘g:ly
We agree with petitioners. The b hen faan e e

of demonstrating that a company will be t rejected a COP

able to recover its costs o

reasonable period of time iis an representing a small percentage
- respondent. (See Koyo Sei. of sales in a such or similar category,
case, we that yespanden 1

ged, its practice. In determining

her below cost sales were made in
bstantial quantities, the Department’s
t policy is to perform its analysis
on a model-specific basis, rather than a
such or similar or a class or kind basis.
(See, e.g.. DRAMs; Final Determination
of Sales at Less Than Fair Value:
Circular Welded Non-Alloy Steel Pipes
from the Republic of Korea, 57 FR 42942
(Sept. 17, 1892) (“Korean Pipe™).)

We believe that this policy is in
accordance with the intent of section
773(b) of the Act, which sets forth the
circumstances under which the

0O

ol posigo:.'

.1 .tz::,.:,;nmph Department has the suthority to
is inadequate in this disregard l‘nﬁllow-oost sales. Bocausodthe
3. be urpose of this provision is to avoi
cause these statements do guing FMV o brioss below eoet, we

ambiguously show that
am g\‘:r"ill beyable to recover its
on its home market below-cost
iles. Moreover, we note that
respondent’s reliance on verification
findings as proof of its POI profitability
is misplaced, because respondent
misinterpreted a statement in the cost
verification report. (See Cost
Verification Report dated March 9,

believe that this interpretation is
accurste since it focuses on the prices
actually used for FMV. FMV itself is
based on a model-specific comparison,
that of the most similar model, rather
than on an aggregate comparison of all
models in the such or similar category.
Therefore, in price-to-price
1993 Comparisons, the prices of models that
on page 24.) are not used in the comparison are
Accordingly, we find that CVG- irrelevant to the determination of FMV.
FESILVEN presented insufficient Similarly, in the cost test, the fact that

evidence that it would be able to recover models not used for comparison are
its costs over a reasonable period of priced above or below cost is irrelevant

time. Consequently, we have not to determining if the prices to be used
included in our analysis below-cost for FMV are above or below cost.

sales which were made in substan‘;ial cog":':‘!“‘&‘i?i- W:s‘:.ﬁ"ﬁt.g:‘ff;ﬂ:"d the
titi tended peri f est in nvestigati
3‘:: es over an extended perio© 0 model-specific basisi in accordance with
the Department’s policy. -
Comment 25 e Lepa po’icy

Regarding respondent’s request that
Respondent claims that, when we perform the cost test using both

considering its home market database as - related and unrelated party sales

a whole, it did not make below-cost transactions, we have determined that
sales in substantial quantities during the either using or excluding the related
POL According to respondent, the party transactions in question would not
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change the results of the test. falls into the first hierarchical category  The weighted-average dumping margins

Wﬁwyommhmﬂ in which comparisons can be made. The are as follows: Ping marg

cost test is not conducted until after the

Comment 26 most similar model match is found . Ty
Respondent states that if the under section 771(16). : Manutactureriproduceriexporter | _ Everage

De t applies the COP test to Section 771(16) requiresusto - v ”'::".&"’

individual types of ferrosilicon, T descend successive levels of the

should not automatically resort to CV if hierarchy until sales of such or similar CVG-Venezoiana - de

it finds insufficient sbove-cost sales of merchandise are found. However, it Ferrosiicio C.A. - 955

certain sizes or grades of product.. .does not condition the determination of Al Others 955

Rather, it should calculste FMV using such or similar on any basis other than

Venszuelan sales of the next size or similarity of the merchandise. In

grade of ferrosilicon. ndent cites particular, ssction 771(16) directs the

Koyo Seiko, which stated that the
Department must use all potential home
market similar merchandise and avoid
whenever possible the use of CV.
Respondent also cites Final -
Determination of Sales at Not Less Than
Fair Value: Tubes for Tires, Other than
for Bicycles, from the Republic of Korea,
49 FR 26780 (June 29, 1984) (*Tubes for
Tires"), where the Department
determined that if, within a particular
size category, insufficient home market
sales were made at prices above the. cost
of production, it would use prices for
the next most similar home market
merchandise made at or above the COP
for comparison purposes.
DOC Position

We disagree. Since the determination
in Tubes for Tires, the Department
changed its policy with regard to
issue. (See, e.g.. Korean Pipe and

According to section 773(b):

production and the remain
not less than the cost of prod
determined to be inadeq

determination of fofeign
subsection (a) of th

Therefore, the.issue

raised is, when the sa

model cannot be used

Department should\ise the next most

similar model, in order to follow the
price preference specified in section
773(a), or go directly to CV as indicated
in 773(b).

Prior to determining FMV under
section 773(a), the Department must
first select the most similar
merchandise. Section 771(16) of the Act
deiinesx such or similar merchandise and
proviaes & hierarchy of preferences for
determining which merchandise sold in
the foreign market is most similar to the
merchandise sold in the United States.
Section 771(16) also expresses a
preference for the use of identical over
similar merchandise, stating
categorically that such or similar
merchandise is the merchandise that

De ent only to uss “the first of the
following categories * * ** and not
use the next categary when the first
match is below cost. If this were pot the
case, the cost test would inapprépris

become part of the basis for determini

what constitutes such or similar
merchandise, which is

e uho-:lbifousthomly
reminder to parties subject to

h 19 CFR 353.34(d).
pmply is 8 violation of the

determination is published -
pursuant to section 735(d) of the Act
d 19 CFR 353.20(a)(4).
Dated: May 3, 1993.
Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.
IFR Doc. 93-11010 Filed 5-7-93; 8:45 am)

otn exbousted. This
e to be followed in all

sasons noted above,

bre, we followed our current
prattice and based FMV on CV for
below cost sales, rather than searching
fo;t’h: next most similar home market
model.

Continuation of Suspension of
Liquidation

We are directing the Customs Service
to continue to suspend liquidation of all
entries of ferrosilicon from Venezuela
that are entered, or withdrawn from
warehouse, for consumption on or sfier
December 29, 1992, the date of
publication of our affirmative
preliminary determination in the
Federal Register. The Customs Service
shall require a cash deposit or the
posting of a bond equal to the estimated
amount by which the FMV of the
merchandise subject to this
investigation exceeds the USP, as shown
below. This suspension of liquidation
will remain in effect until further notice.
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Scope of Investigation

The product covered by this
investigation is ferrosilicon, a ferroalloy
generally containing, by weight, not less
than four percent iron, more than eight
percent but not more than 96 percent
silicon, not more than 10 percent
chromium, not more than 30 percent
manganese, not more than three
phosphorous, less than 2.75 percent
magnesium, and not more than 10

nt

[c-307-808]

Final Atfirmative Countervalling Duty
Determination: Ferrosiiicon From
Venezuels; and Countervaliing Duty
Order for Certain Ferrosilicon From
Venezuels ) .

AGENCY: Import Administration,
Internationel Trade Administration,
Department of Commerce.

ACTION: Notice.

EFFECTIVE DATE: May 10, 1993.

FOR FURTHER INFORMATION CONTACT:
Paulo F. Mendes, Office of
Countervailing Investigations, Import
Administration, U.S. Department of
Commerce, 14th Street and Constituti
Avenue, NW., Washington, DC
telephone (202) 482-5050.

Final Detsrmination

The Department det,
benefits which constity
grants within the mgéni
countervailing du

INa

by combining silicon and iran gh
smelting in a submerged-arc furnacs.

Ferrosilicon is used prin -
alloying egent in the p i
and cast iron. It is

: t iron, 60 to :flcx percent
sonand- 28 to 32 parcent calcium.
N *ocalsium silicon is a ferroalloy
sonteining, by weight, not less than four
percent iron, 60 to 65 percent silicon,
and more than 10 percent calcium.
Magnesium ferrosilicon is a ferroalloy
containing, by weight, not less than four
percent iron, not more than 55 percent
silicon, and not less than 2.75 percent
magnesium. A

Ferrosilicon is classifiable under the
following subheadings of the
Harmonized Tariff Schedule of the
United States (HTSUS): 7202.21.1000, .
7202.21.5000, 7202.21.7500,
7202.21.9000, 7202.29.0010, and
7202.29.0050. The HTSUS subheadings
are provided for convenience and

NP
preliminary determination (57 FR
38482, August 25, 1992), the following
events have occurred.

We conducted verification from
September 22 through 29, 1892. On
September 18, 1992, in sccordance with
section 705(a)(1) of the Tariff Act of
1930, as amended (“the Act™), we

aligned the final determination in this customs p Our written -
investigation with the final desciption of the scope of this
deto;mimﬁor; in thdo companion investigation is dispositive.
antidumping (AD) duty investigstion of .
the subject merchandiss. Analysis of Programs

The parties submitted case and For purposes of this final

rebuttal briefs on November 17 and

determination, the period for which we
" November 24, 1992, respectively. A

are measuring bounties or grants (the

public hearing was not requested. On period of investigation—POI) is
February 26, 1993, we postponed the calendar year 1991. -
final CVD and AD determinations until In determining the benefits received

(S P} WS |

below, we usad the following
aalculation methodology. We first
calculeted the ad valorem benefit
reccived by C.V.G. Venezolana de
Ferrosilico CA. (FESILVEN) for each
program. benefits for all programs
were then ed to arrive at

our analysis of the
nses to our

aires, verification, and written
ents from the interested parties,
termine the following:

ine that bounties or grants
svided to manufacturers,
ducers; or exporters in Venezuela of
ilicon es follows:

The petitioners allege that CV.G.

Electrificacién del Caroni C.A.

(EDELCA), a government-owned

hydroelectric power company, charges

preferential electricity rates to

FESILVEN.
The

t's in

_ determining whether electricity is being

provided at preferential rates is
described in Final Countervailing Duty
Determinations: Pure Magnesium and
Alloy Magnesium from Canada, 57 FR
30946 (July 13, 1992). As explained in
thet notice, “the first lt:r the
Department takes in analyzing the
potential preferential provision of
electrici g & finding of
specifici s to compare the price
arged with the applicable rate on the
power company's non-specific rate
‘c::ﬂd:u:}ll{:yh' amount og electridty'h
a a company is so great that
&o rate schedule is not nppli£;:. we
will examine whether the price charged
is consistent with the power company'’s
standard pricing mechanism spplicable
to such companies. If the rate charged
is consistent with the standard pricing
mechanism and the company un
investigation is, in all other respects,
essentially treated no differently than
other industries which
comparable amounts of electricity, we
would probably not find a
countervailable subsidy.”

We verified thet did not
have a rate schedule for its large
industrial customers, nor did it follow-
any consistent policy in setting these
rates. Instead, EDELCA negotiated
individual electricity contrects with its

large industris! customers without
e tm cer mavtiFmlar farmula.
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Because EDELCA does not have a rate
schedule or a consistent methodology
for setting rates to these customers, it
was n to examine alternative
measures to determine whether
EDELCA was providing electricity to
FESILVEN at preferential rat85. Because

EDELCA is owned by the Government of

Venezuela (GOV) and the GOV directly

lates electricity rates charged by
other utilities in Venezuela, we have
concluded that it is appropriate to
consider electricity rates outside of
EDELCA's service area as possible
benchmarks.

In regulating the rates of other
utilities, the GOV establishes tariff rate
schedules which specify rates/rate
formulas for different classes of
customers, including customers which
consume comparsble amounts of
electricity to FESILVEN. We have

chosen as our benchmark the lowest rate .

set in accordance with an established
rate schedule for a customer of
FESILVEN's size. According to the
practice articulated in Magnesium, this
rate would be non-preferential. .
Because we were not provided with
the GOV rate schedule for 1991, the
period of investigation, we adjusted the
rate for large industrial consumers
shown in the 1992 tariff rate schedule,
as best information available. The
adjustment was calculated using
EDELCA's average rate increase bet)
1991 and 1992, »

EDELCA charged FESILY
FESILVENs{s the only co
receive this rate, There

dyring
: ty rate derived from
i edulo. From that, we

charged for electricity during the POL
The difference was divided by
FESILVEN's total sales.

During verification we also learned
that the terms on which FESILVEN pays
its electricity bills provide a separate
benefit. This issue is not discussed in
this notice due its proprietary nature;
however, a complete analysis of this -
issue is included in the proprietary
concurrence memorandum dated April
29, 1993, which is part of the official
record for this investigation.

Taking into account both the
preferential rate received by FESILVEN
and the beneficial payment terms, we
calculated an astimated bounty or grant
of 22.08 percent ad valorem.

B. Export Bond Program .

This program was designed to provide
partial compensation for the P
requirement that exporters convert
foreign currency export earnings to
bolivars at an official rate significantly
lower than the free market rate. The
value of the bond is based an a
percentage of the FOB value of the
product exported. ’

Consistent with prior investigations
(see, 0.g., Final Affirmative
Countervailing Duty Determination:
Certain Electrical Conductor Aluminusy
Redraw Rod from Venezuela, 53 FR -
24763 (June 30, 1988)), we determine
that the export bond prog
countervailable. Because the ¢

rts of the

ber 7, 1992); § 355.50 of the
apartment's Proposed Regulations.)

Fherefore, the duty deposit rate for this
program is zero for all manufacturers,
producers, and exporters in Venezuela
of ferrosilicon.

1. Program Determined Not To Be
Countervailable

GOV's Restructure of Debt

The petitioners alleged that the GOV
assumed a portion of FESILVEN's debt
in 1986, and the remaining portion in
1990.

After several devaluations of the
Bolivar during the 1980's, several
companies experienced difficulties in
meeting their foreign financial
obligations. Thus, the GOV decided to
consolidate and restructure the foreign
loans of all of these companies. During
the restructuring process, the GOV (1)

ting the duty

informed the companies that they
would have to npa'itho GOV.
We verified that the GOV rather than
ing FESILVEN's foreign debt,

assuming
simply restructured it. The com 's
financial records SILV

reflect that FESILVEN
the debt. Further, at
! ed the debt

pecif to a group of industries,
l..theprognmtobenot

L P tminedNotToBe
LVEN deiusalesuxpaymems
dahce

FESI i !: A
@', accoids with irements of the
g‘ unicipality. i -

S

We verified that FESILVEN had no
outstanding FINEXPO loans during the
POL ’

C. GOV Grants

We verified that FESILVEN did not
receive any grants. :

Comments .

All written comments submitted by
the interested parties in this
investigation which have not been
previously addressed in this notice are
addressed below.

Comment 1

Petitioners argue that the Department
did not use the proper benchmark to
calculate the power rate subsidy
received by FESILVEN in the
preliminary determination and that,
consequently, the Department
understated the magnitude of the
subsidy received by FESILVEN.
Petitioners contend that the benchmark
rate used by the Department in the
preliminary determination based on
EDELCA's rates is inappropriate because
EDELCA's rates are significantly lower
than the rates charged similar industrial
customers by other Venezuelan .
electricity companies.

Respondents argue that electricity
rates charged by electricity companies
outside Ciudad Guayana are not
appropriate benchmarks because they

renegotiated the repayment terms of the  reflect transmission and distribution
foreign debt; (2) made payments on costs which are not included in the rates
behalf of the affected companies, and (3) EDELCA charges the customers located
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in Ciudad Guayana. Purther,
respondents argue that these rates
should not be used because they are set
by government mandate and do not
reflect the interaction between supply
and demand.

DOC Position: We do not agree-with
petitioners that lower electricity rates in
Ciudad Guayana, the area serviced by
EDELCA, neamril{ mean that those
rates are preferential. Instead, as
explained in section LA. of this notice,
we have looked first to determine
whether EDELCA's rate to FESILVEN is
taken from a rate schedule or ctherwise
set in accordance with a generally
applied policy for setting rates. It is only
because: (1) EDELCA's rates are not set
in this manner, and (2) the GOV owns
EDELCA and sets rates for other utilities
in Venezuela, that we considered rates
outside of Ciudad Guayana.

With respect to respondents’
argument, differing transmission costs
may affect the rates charged in different
areas of Venezuela. However, no
specific information was provided to
demonstrate that the different rates
resulted from transmission costs. Thus,
we had no basis to reject the rates
outside Ciudad Guayana as a possible
benchmark, nor were we able to adjust
for any differences caused by differing
transmission costs.

Regarding respondents’ clai
prices charged outside Ciudad
are regulated, we do not &
should preclude us frof usi
prices. Under the l{
as set forth in § 355.

Comment

Respondents state that because
EDELCA's rates are being adjusted to
reflect its long-term marginal ccsts and,
therefore, have incressed substantielly,
the Department should consider the
1992 rate increase as a program-wide
change.

Petiticners state that a program-wide
change cannot be limited to individual
firms, and fusther that individually
negotiated power rate increases do not
constitute a prcgram-wide change.

DOC Position: While FESILVEN did
pay a higher rete for electricity in 1992,
we agree with petitioners that a rate
increase for an individuval company or
individually negotiated increases with a
number of companies does not represent
a prog-am-wide ch.ange. Moreover,

without any statutory or regulstory
requirements for rate increases, the
changes may only be temporary.

Comment 3

Patitioners argue that EDELCA
provides electricity free of charge to
FESILVEN by repestedly relieving

FESILVEN from its obligstion o pay its

electricity bills. In support of this
petitioners submit that according to
EDELCA's 1986 Annual

EDELCA “‘charged off” receivables in
1985 in connection with FESILVEN's
accumulated energy bills. In additi
petitioners claim that EDELCA
FESILVEN's unpaid electricity bills in
return for shares in 1989 and 1891. -

profitable in recent years
it is an important(c

as<Q
v dated June 9, 1992, which
of the public record for this
igstion. With respect to the 1991
ion, FESILVEN's financial

989. Therefore, we have concluded
hat the 1991 equity investment was
consistent with commercial -
considerations.

Comment 4

Petitioners argue that the Department
should have initiated an investigation of
what they allege to be a general interest
rate subsidy. Petitioners contend that
their allegation, based on a comparison
of FESILVEN's reported financial
expenses, FESILVEN's plant expansion
debt and the Venezuelan discount rate,
provides sufficient information for the
Department to countervail the interest
rate subsidy received by FESILVEN.

Respondents object by stating that
FESILVEN's debt cannot be estimated
by multiplying the end-of-year debt by
an interest rate because most of
FESILVEN's debt is denominated in
foreign currencies, which FESILVEN
revalues on a monthly basis to reflect

exchange rate fluctuations.
Additionally, rather than being recorded
in the company's income statement,
interest payments related to FESILVEN's
expansion plan were capitalized
because the axpansion has not yet been

Petitioners have
tion to show that

at.would Jead us to believe

ompany benefitted from such
arefore, we have no basis
t subsidized loans are

g of section 771(5) of the Act
and, hencs, no basis to investigate
EN's borrowing activity. -

ers argue that the Department

ve initiated an investigstion of

ityworthiness in 1989

nd\countervailed the equity infusion it

pcgived in that year because the

$nfusion was made on terms
inconsistent with commercial
considerations. :

Respondents argue that FESILVEN
was a consistently profitable company
in the years preceding and subsequent

.to 1989, despite serious economic

. turmoil in Venezuela since the late

1980's and the cyclical nature of the
ferrosilicon industry.

DOC Position: As stated in response to
comment 3, petitioners provided no
reasonable basis to believe or suspect
that FESILVEN was unequityworthy in
1989.

Comment 6

Petitioners submit that in August
1991, the Venezuelan Investment Fund
(FIV) transferred all its shares in
FESILVEN, including an allotment
which had been purchased only
nineteen months earlier, to Corporacion
Venezolana Guayana (CVG) for less than
8 percent of their par value. Petitioners
argue that the extensive relationship
between CVG and FESILVEN requires
the Department to treat them as a single
entity and view CVG's purchase of thess
shares as a redemption by FESILVEN.
Because the shares were redeemed at a
fraction of their par value, the difference
between the par value and the
redemption value is & subsidy to
FESILVEN. In addition, petitioners
argue that the transfer of the shares to
CVG resulted in a cancellation of
FESILVEN's dividend obligation on
these shares and that the Department
should countervail this dividend
subsidy.
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Respondents argue that FESILVEN's  Records Unit (room B-099) of the Main  303(s)(2), imports of this nondutisble
legal nspo‘p;:biljﬁa:l'smgn;d:&g the Commerce Building. _ merchandise from Venezuela materially
ymeat of dividends an er . . . injure, or threaten material injury to, a
Fbareholders rights remain in effect Suspension of Liquidation U.S. industry. The remaining HTSUS
regardless of who owns the shares. In accordance with section 705(c) of  items, as described in the **Scope of
uently, FIV's sale confers no the Act, we are directing the U.S. Investigatian®’ section of this notice, are
subsidy to FESILVEN. - Customs Service to continue to suspend  dutisble. ingly, we are issuing an
DOC Position: We have cont:;ucd to ltirg\lid‘?hm of ;ﬂmh? c:f ferrosilicon order with this merchandise.
te entit m Venezuela which are entered or o
troat CVG a3 & 0P VG doot have. withdrawn from warehouse for

.FESILVEN. While CVG does have
extensive control over FESILVEN,
FESILVEN has other shareholders.
Moreover, CVG is merely a holding
company with ownership interest in
other companies producing other
products. Therefore, we do not see an
identity of interests sufficient to warrant
treating CVG and FESILVEN as a single
company. Given this, we have not
viewed CVG's purchase of shares in
FESILVEN from FIV eas a redemption of
shares. :

Finally, there is no evidence on the
record to support petitioners’ argument
that this transfer canceled FESILVEN's
dividend obligation.

Comment 7

Petitioners argue that the Department
should treat the 1891 equity infusion
received by FESILVEN as a grant
because the stock issued in exchange for
the capital infusions, class “E” co
shares, was worthless. Petitione:
submit that no reasonable invest
would take on the risk associat
the class “E’* common
the stock will probabl
dividends, and beca
the sale of the stock
potential for a ye :

Responde
shares entitle

' ot entitle . t holders to the

shares d

same level bf return as other shares,
holders of class *E" shares have voting
rights and are eligible for dividends.

Therefore, our conclusion that the 1991
equity investments were consistent with
commercial considerations would
extend to the class “E’ shares.

Verification

In accordance with section 776(b) of
the Act, we verified the information
used in making our final determination.
We followed standard verification
procedures, including meeting with
government and company officials,
examination of relevant accounting
records, and examination of original
source documents. Our verification
results are outlined in detail in the
public versions of the verification
reports, which are on file in the Central

consumption on or after the date of
publication of this notice in the Federal
ister, and require a cash deposit or
bond for the nondutiable merchandise,
In addition, this notice constitutes
counterveiling duty order on the
dutiable merchandiss, in accordance
with section 706(a) of the
Accordingly, we are di
Customs Service to require a
deposit for this me dise.
estimated countervailing'duties
follows: .

ation in our files
: confirms that it will
ose such information, either

of under an administrative
ve order, without the written
xansent of the Deputy Assistant
Secretary for Investigations, Import
Administration.

On August 31, 1990, Venezuela
became a contracting party to the
General Agreement on Tariffs and Trade
(GATT). Since qualification as a
“country under the Agreement” under
section 701(b)(3) requires a finding that
the GATT does not apply between the
United States and the country from
which the subject merchandise is
imported, Venezuela is no longer
eligible for treatment as a ““country
under the Agreement” within the
meaning of section 701(b)(3). However,
because Venezuels is 8 GATT
contracting party, and merchandise
within the scope of the petition which
is imported under HTSUS subheadings
7202.21.1000, 7202.21.5000,
7202.29.0010, and 7202.29.0050 is
nondutiable, the ITC is required to
determine whether, pursuant to section

P ings will be terminated with
res) to the nondutiable merchandise,
pstimated duties deposited or
. u.mnltoftho '
\.\ guidation will be
\O

or canceled. If, however, the
nes that such injury does
we/will issue a countervailing
prder, directing Customs officers to
1558 countervailing duties on entries
Pferrosilicon from Venezuela entered.

: or withdrawn from warehouse, for

consumption, as described in the
“Suspension of Liquidation" section of
this notice.

Return or Destruction of Proprietary
Information

This notice serves as the only
reminder-to parties subject to APO of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 355.34(d).
Failure to comply is a violation of the

This determination is published
pursuant to section 705(d) of the Act (19
U.S.C. 1671d(d)) end 19 CFR ’
355.20(a)(4).

Dated: May 3, 1993.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

|FR Doc. 93-11009 Filed 5-7-93; 8:45 am]
SILUNG CODE 351-08-F
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dministration
[A-821
of Sales

at alr Value: Ferrosllicon

FOR FURTHER INFORMATION CONTACT:
Kimberly Hardin, Office of
Antidumping Investigations, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-0371.
Final Determination

The Department of Commercs (“the
Department’’) determines that
ferrosilicon from the Russian Federation
is being, or is likely to be, sold in the
United States at less than fair value, as
provided in section 735 of the Tariff Act
of 1930, as amended (“the Act”) (19
U.S.C. 1673d). The Department also
determines that critical circumstances
exist with respect to imports of
ferrosilicon from the Russian
Federation. The estimated margins are
shown in the “Suspension of
Liquidation"” section of this notice.

Case History

Since the publication of our
affirmative preliminary determination
on December 29, 1992 (57 FR 61876),
the following events have occurred.

On December 24, 1992 (58 FR 79,
January 4, 1993), we preliminarily
found affirmative critical circumstances
with respect to imports of ferrosilicon
from the Russian Federation.
Accordingly, we instructed the Customs
Service to suspend liquidation of all
entries of ferrosilicon from the Russian
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Federation from September 30, 1992,a  given shipment. Ferrosilicon grades are  use of best information available (BIA)
date 80 days prior to the date of defined by the pomnmby weight of is appropriate for sales of the subject
publication of the notice of snlimimry con silicon and minor m dise in the Russian Federation
determination in the F: Register.  elements. Ferrosilicon is most investigation. In deciding to use BIA,
On January 8, 1993, we received a . commonly sold to the iron and steel section 776(c) provides the

letter stating that petitioners do not industries in standard grades of 75 Department may take into account
request a hearing in this investigation - percent and 50 percent ferrosilicon. whethe: respondent was able to
nor in the recently completed : Calcium silicon, ferrocalcium silicon, X ormation requested in a
investigations of from and magnesium farrosilicon i in the form required.
Kazakhstan and Ukraine unless another :E:ﬁmﬂyomludodfmmth-mpod {Asd xporters of
interested party submits such a request. investigations. Calcium silicon is 0 the Russian Federation
As we did not receive such a request on  an alloy containing, by weight, not more y respond to the
behalf of any other interested party in . five percant iron, 60 to 65 quests for
the Russian investigation, no hearing silicon and 28 to 32 Federation is a non-
was held. . Ferrocalcium silicon is cohomy (NME) country in
* On March 1, 1993, we received a containing, by weight, not less t.g section 773(c) of the

_ request from the Government of the t iron, 60 to 85 percant silicon, erefore, we require that the
Russian Federation to extend the and more than 10 pe: ) ent of the Russian Federation
deadline for the final determination in provide informatiop to the Department
order to allow the Department sifficient on behalf of all producers and exporters

time to consider additional ir:formation
on the record of the in tion. On
March 3, 1893, we roz: a letter from

titioners opposing the extension
ll:;uut filed on behalf of the
Government of the Russian Federation.
On March 3, 1893, we postponed the
final determination, in accordancs with
19 CFR 353.20(b), until not later than
May )13. 1993 (58 FR 13050, March 9,
1803). :

On March 29, 1993, we recsived a
draft suspension agreement, submi
on behd?:f exporters of fe
from the Russian Federation
no mutually acceptable agreer
reached by the initisling dlin
April 13, 1993.

[ROLE

al ii:o Uiff.y mbaidi:zy..' that the

partment identify two separate

classes or kinds of merchandise: (1)

errosilicon with a silicon content of 55

mtlgli:on or less (FeSi 50) and (2)
taining more than 55

con
percent silicon (FeSi 75). Minerais
alleged that if two classes or kinds of
merchandise were identified, petitioners
would not have standing with respect to
low silicon content ferrosilicon.
Petitioners submitted comments in
opposition to Minerais' request. For the
reasons set forth in our response to -
Interested Party Comment 2 in the Final

ntaining, by weight, not less
percent iron, more than eight
but\not more than 96 percent
silicon, not'more than 10 percent
chromium, not more than 30 percent
manganese, not more than three percent
phosphorous, less than 2.75 percent
magnesium, and not more than 10
t calcium or any other element.

Ferrosilicon is a ferroalloy produced  Determinations of Sales at Less Than
by combining silicon and iron througk  Fair Value: Ferrosilicon from
smelting in a submerged-arc furnace. Kazakhstan and Ukraine (Final
Ferrosilicon is used primarily as an Determination: Ferrosilicon from

alloying agent in the production of steel

Kazakhstan) (58 FR 13050, March 9,
and cast iron. It is also used in the steel

1993), we have determined that the

industry as  deoxidizer and a reducing merchandise subject to this

agent, and by cast iron producersasan investigation constitutes one class or
mg:uhm-m di ﬁlt.'d m kind of merchandise. -

and by grade. The sizes Best Information Available

We have determined, in accordance
with section 776(c) of the Act, that the

maximum and minimum dimensions of
the lumps of ferrosilicon found in a

he Russian Federati

within
d lodinthapnliminuy

banaire responses from the
overnment of the Russian Federation.
e have granted every possible
extension of time to give the
'G:vmcctinment of the Russian Fodmdt:.on

ent opportunity to provide

information requested. We solicited
factors of production information both
as part of the original questionnaire
(section D) and in a cost of production
(COP) questionnaire. We did not receive
factors of production information from
any party in the Russian Federation.
uently, because the

_information requested was not provided

we based our determination in this
investigation on BIA. As BIA, we used
the highest margin listed in the notice
of initiation for this investigation, which
was based on the petition.
Minerais

As detailed in the preliminary
determination, Mum?ds entered
questionnaire responses onto the record
of the Russian investigation. Minerais’
responses, however, were originally
submitted in the recently completed
investigation of ferrosilicon from
Kazakhstan. Minerais purchased :
ferrosilicon from ;mgmm. the
gxen:handiu from the former Soviet
Union to the United States during the
period of investigation, then
the merchandise to its U.S. affiliate.
Minerais claimed that because it acted
as an independent reseller in an
intermediate country, market
value (FMV) should be based on
Minerais’ sales in third-country markets,
not on a factors of production analysis.
Minerais claims that it should be treated
as the respondent in the Russian
investigation and that the failure of the
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