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4 UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

< Investigation No. 104-TAA-26

SUGAR CONTENT OF CERTAIN ARTICLES FROM AUSTRALIA

Determination

Oon the basisréf#£he record‘l/Jdeveioped in the subject investigation, the
Commission determines, pursuant;to section 104(b) of the Trade Agreemgnts Act
of 1979 (19 u.s.c. s 1671 note)(.tﬁat industries in the United States would
not be materially injured or threatened with material injury, nor wéuld the
establishment of an industry in fhe Qnitgd States be materially retardeq, by

reason of imports of the sugar content of certain articles from Australia 2/

if the countervailing duty order covering those imports were to be revoked.

Background

The outstanding countervailing duty order was issued on March 24, 1923,
as a result of an investigation that was conducted by the U.S. Department of
Treasury after the predecessor of the National Food Processors Association
filed a countervailing duty petition in 1922,

On September 9, 1982, the U.S. International Trade Commission received a
request from the Government of Australia to review the outstanding
countervailing duty order under section 104(b)(1) of the Trade Agreements Act

of 1979 to determine whether an industry in the United States would he

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Imports covered by the investigation are canned peaches, classified in
items 148.77 and 148.78 of the Tariff Schedules of the United States, canned
pears, classified in TSUS item 148.86, and canned fruit mixtures, classified
in TSUS item 150.05%. The Commission terminated the investigation as to all
other products covered by the outstanding countervailing duty order with a
finding that no domestic industry wculd be materially injured or threatened
with material injury, nor would the establishment of a domestic industry be
materially retarded, by reason of the revocation of the countervailing duty
order (50 F.R. 29001, July 17, 1985 and 50 F.R. 35170, August 29, 1985).



materially injured, or threatened with material injury, or the e;tablishment
of an industry would be materially retarded, by reason of the sugar content of
certain articles from Australia if the oustanding countervailing duty order
regarding such merchandige were to be revoked. Accordingly, on May 9, 1985,
the Commission instituted.ihvestigation No. 104-TAR-26, conce}ning the sugar
content of certain‘articles from Australia. |

Notice of the institution of the Commission's investigation and of a
hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on
May 30, 1985 (50 F.R. 23086){ The hearing was held in Washington, DC on
July 18, 1985, and all persons who requested the opportunity were permitted'to

appear in person or by counsel.



VIEWS OF THE COMMISSION

We determine that the domestic industries producing canned ffuit products
containing sugar would not be materially injured or threatened with material
injury, nor would the establishment of an industry in the United States be
materially retarded, by réason of imports of canned Bartlett ﬁears, canned
clingstone peaches, and cannedlfruit mixtures from Australia, all of which
contain sugar, if the countervailing duty (CVD) order covering such imports
were revoked. 1/ 2/

We determine that revocation of the CVD order will not cause imports from
Australia to have a significant effect on prices of the three like products in
the U.S. market nor will it cause there to be a significant increase in the
volume of each of these préducts imported from Australia. Therefore, having
also considered the past and present performance of the domestic industries
and the conditions of competition in the relevant markets, we determine that
the domestic industries would not be materially injured or threatened with
material injury by reason of revocation of the CVD order.

We note at the outset that the purpose of section 104 of the Trade
Agreements Act of 1979 3/ is to provide an opportunity for an injury
determination with respect to merchandise for which a CVD order was issued
under section 303 of the Tariff Act of 1930. 4/ Section 303 did not require a
determination of injury before the imposition of the CVD order. Instead of an

evaluation of whether a domestic industry is currently materially injured or

1/ The issue of whether the establishment of a domestic industry would be
materially retarded were the countervailing duty order revoked was not an
issue in this investigation and therefore will not be discussed further.

2/ A complete list of products covered by the original CVD order is provided
in the Report of the Commission (Report) at A-1-A-2.

3/ Pub. L. 96-39, § 104.

4/ 19 U.S.C. § 1303(a)(1).



threatened with material injury, section 104(b) determinations assume that any
subsidy is being offset by the existing CVD order and requires the Commission
t6 forecast what will happen if the CVD order is revoked. '

In forecasting the future effect of imports of certain canned fruit
products containing sugar from Australia on_the domestic industry should
the CVD order be revoked, we engaged in a two-step analyéis. Initisliy, we
considered‘the probable impact that revocation of the CVD order would have on
imports of the countervailed goods. Second, we considered whether the
domestic industries would be materially injured or threatened with material

injury by reason of such subsidized imports.

Like product and the domestic industry 5/

Since section 104 review cases involve CVD orders entered without the
benefit of a material injury detérmination, there has been no prior "like
product” determinaiion. Section 104(e), however,.expressly incorporates the
definitions contained in section 771 of the Tariff Act of 1930. 6/ Thus, the
definitions set forth there for "like product" and "industry" are applicable
in this investigation. fhe term "industry” is defined in section 771(4)(A) as
including the domestic producers of the "like product,”" which, in turn, is
defined in section 771(10) as "a product which is like or in the absence of
like, most similar in characteristics and uses with, the article subject to an
investigation." 7/

The imported articles from Australia sﬁbjéct to this investigation are

canned Bartlett pears, canned clingstone peaches, and canned fruit mixtures,

5/ See Additional Views of Commissioner Eckes regarding his views on the
appropriate scope of the domestic industries in this investigation.

6/ Pub. L. 96-39, § 304. ‘

7/ 19 U.S.C. § 1677(10).



all of which contain sugar. Each of the imported products is produced
domestically. Bartlett pears are virtually the sole variety used for canning
iﬁ both the United States and Australia. 8/ 1In 1984, over 75 percent of U.S.
canned Bartlett pear production, packed by canners using sugar, actually
contained sugar. 9/ Canned peaches are produced from both clingstone and
freestone varieties in the United‘states. Clingstone peaches account for over
90 percent of the annual U.S. proéuction of canned peaches and are the sole
variety canned in Australia. 10/ 1In 1984, over 75 percent of the total canned
peach production, packed by canners using sugar, actually contained sugar. 11/
Canned fruit mixtures are generally produced between production runs for
canned peaches and pears and are blended from those and other fruits. 1In
1984, over 75 percent of total canned fruit mixtures production, packed by
canners using sugar, actually contained sugar. 12/ The principal types of
canned fruit mixtures are: fruit cocktail (peaches, pears, grapes,
pineapples, and cherries), fruitmix (peaches, pears, and grapes), chunky mixed
fruit (quartered or diced peaches, pears, and pineapples), fruit salad
(peaches, pears, cherries, pineapples, and apricots), and tropical mixed fruit
(grapefruit, bananas, pineapples, and othér tropical fruit). Fruit cocktail

and fruit mix are the principal types produced in the United States; fruit

cocktail and two fruits combined are the major types produced in Australia. 13/

8/ Report at A-5.

9/ Id. at A-13. Production of cannned fruits includes both packs containing
sugar and those not containing sugar. Given that the like products consist of
certain canned fruit products containing sugar, production without sugar has
been eliminated from industry aggregate data whenever possible. Producers who
do not use sugar in their processing are not included in industry wide data.
However, many of the processors who use sugar also produce products without
sugar. Some of that data could not be separated for production containing
sugar and not containing sugar.

10/ Id. at A-5.
11/ Id. at A-13.
12/ Id. at A-14.
13/ Id. at A-6.
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Based upon the record developed in this case, we determine that there are
three separate like products: canned Bartlett pears containiqg sﬁgar, canned
clingstone peaches conﬁaining sugar, and canned fruit mixtures containing
sugar. 14/ Each of these canned fruit products has characteristics clearly
distinguishing it from thé'others. Moreover, each of these canned fruit
products contains sugar, a characteristic distinguishing them from similar
products packed in natural juices or sugar substitutes. The difference in
caloric content between thesevproducts have produced different markets for
them. Finally, there are adequate data permitting separate identification of
production of each product in terms of such criteria as the production
processes or the producer's profits. |

While the term "domesiic industry" means the domestic producers of the
"like product,” the Commission has, in certain investigations involving
agricultural products, included the growers of the raw agricultural product

with the processors of the like product in a single domestic industry. 15/ 1In

14/ We note that none of the parties participating in this investigation has
argued that there is anything other than three like products.

15/ The Commission has included growers within the definition of the industry
producing the processed product in the following cases: Certain Red
Raspberries from Canada, Inv. No. 731-TA-196 (Preliminary), USITC Pub. 1565
(1984) and 1707 (Final) (1985); Lamb Meat from New Zealand, Inv. No. 701-TA-80
(Preliminary), USITC Pub. 1191 (1981), and Invs. Nos. 701-TA-214 and
731-TA-184 (Preliminary), USITC Pub. 1534 (1984); Frozen Concentrated Orange
Juice from Brazil, Inv. No. 701-TA-84 (Preliminary), USITC Pub. 1283 (1982)
and 1406 (Final) (1983); and Sugar from the European Community, Inv. No.
104-TAA-7, USITC Pub. 1247 (1981). See also S. Rep. No. 249, 96th Cong., 1lst
Sess. 88 (1979).

The Commission has not included growers:within the definition of the
industry producing the processed product in the following cases: Live Swine
and Pork from Canada, Inv. No. 701-TA-224 (Final), USITC Pub. 1733 (1985);
Certain Table Wines from France and Italy, Invs. Nos. 701-TA-210-211
(Preliminary), USITC Pub. 1502 (1984); Frozen French Fries from Canada, Inv.
No. 731-TA-3 (Preliminary), USITC Pub. 1259 (1982); Instant Potato Granules
from Canada, Inv. No. AA1921-97, USITC Pub. 509 (1972); Canned Hams and
Shoulders from.Belgium, Denmark, the Federal Republic of Germany, France,
Ireland, Italy, Luxembourg, the Netherlands, and the United Kingdom, Invs.
Nos. 701-TA-31-39 (Final), USITC Pub. 1082 (1980).
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such investigatioﬁs, the Commission included growers within the scope of the
domestic industry when the record indicated that all or most of tﬁe raw
product entered into a single, continuous line of production resulting in the
processed product and when there was sufficient "“integration of economic
interest” between growers.and processors.

In determining whether there is a single, continuous line of production,
the Commission examined the per;entase of the raw product that was used to
process the like product. In this investigation, the data revealed that
substantially less than 75 percent of U.S. production‘of Bartlett pears are
processed into canned Bartlett pears containing sugar or canned fruit mixtures
containing sugar. 16/ Those Bartlett pears that are notvprocessed are sold in
the fresh market. For cliﬁgstone peaches the data revealed that substantially
less than 70 percent of production was processed into canned clingstone
peaches containing sugar and less than 20 percent of production was processed

into canned fruit mixtures containing sugar. 17/ Because a significant amount

of Bartlett pears and clingstone peaches are not each processed into a single

16/ While approximately 75 percent of Bartlett pears are processed, a smaller
amount actually is canned. Moreover, Bartlett pears are processed into two
different lines of production--canned Bartlett pears and canned fruit
mixtures. Further, an even lesser amount are processed into canned Bartlett
pears containing sugar and canned fruit mixtures containing sugar, two of the
like products in this investigation. Between 1982 and 1984, the percentages
of production of canned Bartlett "pears" not containing sugar and canned fruit
mixtures not containing sugar increased steadily and significantly. Report at
A-13.

17/ while most clingstone peaches are sold to processors, a smaller amount is
actually canned. Approximately 70-75 percent of clingstone peaches are
processed into canned clingstone peaches and 20-25 percent are processed into
canned fruit mixtures. Prehearing Brief of the California Cling Peach
Advisory Board at 5. A significantly smaller amount of canned clingstone
peaches and canned fruit mixtures contain sugar. Between 1982 and 1984, the
percentage of nonsugared production of canned clingstone peaches and canned
fruit mixtures increased steadily and significantly. Report at A-13-A-14.
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like product, the raw products are not part of a single, continuous line of
production.

‘ In considering the degree of economic integration between growers and
processors, the Commission has reviewed a variety of factors including the
degree of interlocking ownership and participatory pricing contracts between
growers and processors. The data-available in this investigation reveal that
cooperatives process about 50 percgnt of total Bartlett pear and clingstone
peach production. The other 50 percent of production is sold by growers on
the spot market to independent processors including the industries' larges£
producers, mostly on a cash basis. 18/ We therefore conclude that the
requisite degree of economic integration is lacking.

Oon the basis of the information above, the Commission has decided not to
include growers of Bartlett pears and clingstone peaches within the scope of

any of the three domestic industries. 19/

Likely effect of revocation of tﬁe CVD order on imports from Australia

Assessing the behavior of exporters and importers once the CVD order is

lifted is the first step in determining whether an industry in the United

18/ Id. at A-10.

19/ The Commission notes it continues to be concerned with including growers
within the scope of a domestic industry in certain agricultural cases. It is
not necessary in this investigation, however, to make any general
pronouncements regarding the propriety of inclusion of growers since their
inclusion would in no way affect the outcome of this case. Even if growers
were included in the scope of the domestic industry it would not affect the
fundamental conclusion that the industry is healthy and not likely to suffer
material injury or threat thereof by reason of imports from Australia if the
CVD order is revoked. However, the Commission will have to consider these
issues again in the future and requests the parties in such future
investigations to address these issues in detail in their submissions.

Vice Chairman Liebeler refers to her Additional and Dissenting Views of
Vice Chairman Liebeler, Live Swine and Pork from Canada, Inv. No. 701-TA-224
(Final), USITC Pub. 1733 at 19-21 (1985).

Commissioner Eckes does not join the discussion in this footnote.



States would be materially injured or threatened with material injury by
reason of imports from Australia if the CVD order is revoked. Such an
assessment involves a consideration of the following factors:
(a) whether the underlying subsidy has increased or
decreased;
(b) how stable the net subsidy is;.
(¢) trends in import volumes and price, including
(i) rates of increase or decrease
(ii) capacity to génerate exports to the United
States, and
(iii) availability of other export markets.

The CVD order covering the products subject to investigation has been in
effect since 1923, as a result of a petition filed by the predecessor of the
National Food Processors Association. 20/ Prior to the institution of this
review investigation, the CVD order covered a wide range of processed food
products containing sugar. 21/

The subsidy that is being offset by the CVD order has increased in recent
years. The subsidy, however, is not provided to encourage exports of targeted
products; it is provided to offéet artificially high sugar costs, resulting
from an embargo on imported sugar, that would otherwise put all Australian
products containing sugar at a competitive disadvantage in the world
market. 22/ Moreover, the recent increases are not based upon a predatory

decision to target the U.S. canned fruit market but instead are essentially

the result of the increasing gap between the world and the Australian market

20/ The petition alleged that rebates allowed by the Government of Australia
with respect to the sugar contained in certain articles for export constituted
the payment or bestowal of a bounty within the meaning of section 303 of the
Tariff Act of 1922. See 19 U.S.C. § 1303.

21/ In the course of these proceedings, the scope of the outstanding CVD
order and this review investigation has been narrowed to canned Bartlett pears
containing sugar, canned clingstone peaches containing sugar, and canned fruit
mixtures containing sugar. See 50 Fed. Reg. 35170 (Aug. 29, 1985).

22/ Report at A-38-A-39. ‘
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price of sugar. Given the record low world price of sugar, it is unlikely
that the subsidy will increase in the future and, even if it'@id,.such
increases would be mihimal. 23/

The information of record indicates that there were no imports from
Australia of any of the pfbducts subject to investigation from January 1983 to
December 1984. 24/ 1In 1982, the only imports from Australia consisted of
canned fruit mixtures amounting to less than 0.1 percent of apparent
consumption. 25/ Imports of all three products occurred in the first half of
1985, primarily between April and June. For the month of June 1985, imports
of canned Bartlett pears from Australia accounted for approximately 3.5
percent of domestic consumption, imports of canned clingétone peaches from
Australia accounted for apﬁroximately 1.1 percent of domestic consumption, and
imports of canned fruit mixtures from Australia accounted for approximately
1.0 percent of domestic consumption. 26/

Pricing data are necessarily sparse for Australian imports because the
volume has been so small. The available data, which includes information for
only one or two months, indicate that Australia's prices are competitive with
U.S. prices, but are higher than the prices offered by importers from other
countries. 27/

In terms of the capacity to generate exports, the number of bearing trees

for Bartlett pears and clingstone peaches has remained stable or declined in

23/ Post Hearing Brief of the Government of 'Australia at 10.

24/ Report at A-40, Table 19.

25/ 1d.

26/ Calculations for market penetration for the month of June are based upon
the percentage of total imports of canned fruits multiplied by the market
share of total imports for the most recent period, January-March 1985. Id. at
A-39-A-40, A-45-A-48.

27/ Id. at A-50-A-53, Tables 26-28.

10
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recent years, and'the Australian government is currently encouraging decreases
in capacity through tree-pull assistance payments. 28/ The cqpacity to
generate exports, therefore, is not likely to increase in the future.

Historically, -Australian exports have been directed at markets other than
the United States. 29/ Hdﬂever, Australia has lost market share in its
primary markets, such as the United Kingdom and Spain, because of competition
from the European Community (Eci. Moreover, Australia's market share in other
primary markets, such as Canada and Japan, is likely to be threatened both by
increased production and subsidized competition from the EC and by imports
from other countries, such as South Africa, that have similarly been displaced
from the EC market. 30/ |

This loss of market sﬁare in other markets, however, has been ongoing
since 1982, yet shipments to the United'states'did not occur until mid-1985,
even though the countervailing duty on those imports during this period
remained small. 31/ Moreover, the available dgta regarding relative tariff
rates and relative transportation costs suggest that>there are additional
factors that make the U.S. market less attracﬁive than other export
markets. 32/

Trends in the ratio of Australian inventory to Australian production
suggest that internal pressure to export is lesseﬁing, thereby alleviating

some of the problems caused by loss of market share in the EC and

28/ 1d. at A-37.
29/ 1d. at A-30-A-33.
30/ 1d. at A-32.
31/ Id. at A-30-A-33.

32/ In this context, it is equally apparent that the outstanding antidumping
order covering canned Bartlett pears has been effective, and will likely
continue to be effective, in controlling the level of U.S. imports of canned
Bartlett pears. from Australia.

11
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elsewhere. 33/ The ratio of inventory to production in Australia has declined
fairly steadily for all three products dufing the period of investigation. 1In
f;ct. those ratios have been reduced in 1985 to approximately one half the
1982 levels. 34/ While increasing sbmewhat, the level of imports from
Australia is not likely to capture a significant market share. Moreover,
there is eyidence on the record that Australian imports have made up for U.S.
production shortfalls due to light harvests and the growing institutional

demand for canned fruits. 35/

Condition of the domestic‘ingggttz
Having predicted the likely effect of revocation of the CVD order on
imports from Australia, the Commission must now determine the effect of those
imports on the domestic industries covered by this investigation.
Fundamentally, the Commission must focus on the present condition of those
industries and their ability to w%thstand changes in the marketplace. Factors
to consider in making such a determination include:
(1) capacity,
© (2) production,
(3) capacity utilization,
(4) shipments,

(5) inventory,
(6) employment,

(7) profit and loss, and
(8) investment.
The domestic industries producing canned Bartlett pears, canned
clingstone peaches, and canned fruit mixtures have followed nearly identical

trends in each of these areas. Separate discussion of each industry would be

redundant.

w
w
~

Report at A-33-A-38.
Id. at A-38, Table 18.
Id. at A-61-A-62.
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All three domestic industries have experienced relatively stable capacity
during the period of investigation, while production and capacity utilization
héve increased significantly. 36/

The number of production workers employed in the three domestic
industries increased somewhat irregularly between 1982 and 1984. Hours
worked, wages, and total compensation increased throughout the period of
investigation for all three domeétic industries. 37/

Available profit and loss data regarding overall operations and
operations producing canned pears, canned peaches, and canned fruit mixtures
indicate significant levels of profitability that have increased steadily and
substantially throughout the period of investigation for all three domestic
industries. 38/ An examination of trends in domestic prices reveals steady
and substantial increases in the price of each of the three like products

throughout the period of investigation. 39/ Moreover, investment in

productive facilities has also increased for all three domestic industries. 40/

Conclusion

We therefore determine that revocation of the CVD order will not
materially injure or threaten to materially injure the domestic industries
producing canned Bartlett pears containing sugar, canned clingstone peaches

containing sugar, and canned fruit mixtures containing sugar.

36/ 1d. at A-13-A-15.
37/ Id. at A-18-A-20.
38/ Id. at A-20-A-27.
39/ Id. at A-49-A-54.
40/ Id. at A-21 and A-26.
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'Additional Views of Commissioner Eckes

Unlike ﬁy colleagues. I conclude that circumstances unique
to this investigation warrrant including growers and processors
of peaches in one integrated industry, and growers and
processors of pears in.another ihtegrated industry.

Decisions about the scope of the like éroduct and domestic
industry are sometimes’cIOSefqﬁestione. as in this Section 104
investigation. Nonetheless.:ir is important for the Cemmission
to strive for determinations that are both predictable.
consistent, and consonant with marketplace realities.

As noted in earlier cases, the Commission has exercised
its discretion in defining an agricultural industry, relying on
the presence of several factors. Among these, the Commission
has considered the extent to which the raw product enters into
a single line of production resulting in the processed
product. The Commission has also examined the degree of
economic integration between growers and packers, sometimes
looking at the legal relationship between the two for guidance.

When I apply these tests to the instant investigation, I
reach a different conclusion from my fellow’Commissioners.

With respect to whether the raw product enters a continuous
line of production, it is important to note'that substantially

all clingstone peaches grown in the United States are devoted

15
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to the production of canned clingstone peaches. Over the
three-year period covered by this investigation, the share of
clingstone peaches used for all canning represented over 95
percent of utilized production annually.l/ Thus, the
commercial significance of the fresh, dried, and frozen market
for clingstone peaches has historically been very small. These
other uses are clearly secondéry. and the revenue generated
from them is minor. The primary reason for growing clingstone
peaches is to enter a continuous line of production leading to
canned peaches.

With respect to pear production a similar conclusion is
warranted. The share of Bartlett pear production used for
canning has historically been somewhat smaller than for
clingstone peaches. Nonetheless, over the recent three-year
period, about three-fourths 6f the Bartlett pear crop has been
processed for canning. When viewed in terms of value, it is
clear that the proportion of gtpwets‘ revenues generated from

sales to canners has become more important. 1In 1982, 65

1/ A portion of the production of both canned peaches and
pears includes a canned product whicn does not contain sugar.
The share of canned production accounted for by such products,
although increasing, was below 20 percent. Further, part of
the peaches and pears delivered to canners, although not used
for canned peaches and pears, are utilized as canned mixed
fruits, most of which contains sugar. These fruit mixtures are
also included in the remaining domestic industry in this
investigation. :

Importantly, based on questionnaire responses from canners
using sugar in their canned products, well in excess of
75 percent of their production of canned peaches and pears, (as
well as fruit mixtures) contains sugar.

16
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percent of the growers' revenues from Bartlett pear production
came from sales to processors. In 1984, rqughly the same share
of the pear crop went to processors but has generated 72
percent of grower revenues.

Turning to the second issue--the degree of integration
between growers and processors--I would note that about one
half of the clingstone peach and Bartlett pear crop is
processed by co-operatives which are grower-owned. 1In short,
there is substantial common ownership in both industries. By

contrast,  in the recently concluded Live Swine and Pork case,

the Commission found two separate industries, partly because
growers owned less than 5 percent of packing facilities.

More important, it is clear that for both clingstone
peaches and Bartlett pears, both domestic growers and
processors are similarly affected by changing maﬁket
conditions, such as increased imports of canned peaches or
pears. The fact that both growers and processors actively
opposed removal of the outstanding order is further evidence of
this marketplace situation.

I would further note that the inquiry into the
appropriateness of the inclusion of growers in this and similar
investigations is well-founded. The Senate Finance report is
clear in its caution: ". . . nor should the definition of
‘like product' be interpreted in such a fashion as to prevent

consideration of an industry adversely affected by imports

17
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under investigation." 2/ Because of the extent to which these
raw products enter a single, continuous line of production
combined with the degree of economic integration between
growers and processors, it is clear the imports of articles
cbntaining sugar from Australia would adversely affect

groweré. Thus, it is appropriate for the Commission to include
them in the domestic industry.

Because of the unique natufe of agricﬁltural production
and processing, I think it impor;ant that the Commission strive
for a consistent approach, but at the same time avoid an overly
rigid series of tests that may lead to conclusions seemingly at

conflict with marketplace realities.

T2/ S. Rep. No. 96-249, 96th Cong., 1st Sess. 91 (1979).
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INFORMATION OBTAINED IN THE INVESTIGATION
Introduction

On September 9, 1982, the U.S$. International Trade Commission received a
request 1/ from the Government of Australia for an investigation under section
104(b) (1) of the Trade Agreements Act of 1979 (19 U.S.C. 1671 note) to
determine whether an industry in the United States would be materially
injured, or would be threatened with material injury, or the establishment of
an industry in the United States would be materially retarded, by reason of
imports of the sugar content of certain articles from Australia if the
outstanding countervailing duty order regarding such merchandise were to be
revoked. 2/ Accordingly, on May 9, 1985, the Commission instituted
investigation No. 104-TAA-26, concerning the sugar content of certain articles
from Australia.

Imports covered by the review are "approved fruit products" and "other
approved products" produced in Australia. The current list of "approved fruit
products" includes the following items: jams, canned fruit, citrus peel,
crystallized (or glace) fruits, certain fruit cordials, and fruit juices
containing not less than 25 percent pure Australian juice. The list of "other
approved products" currently includes: alcoholic beverages, biscuits, cakes,
puddings, pastries and similar mixtures and ingredients used to make them,
chemicals derived from cane sugar by hydrolysis, chemical preparations used as
inhibitors or stabilizers, condiments, confectionery, desserts, and
ingredients used to make them, drink powders and crystals, essences and
flavorings, ice block mixtures, leather, icing sugar mixture, maple syrup,

1/ A copy of the letter requesting the investigation is presented in app. A.

2/ On Jan. 1, 1980, the Trade Agreements Act of 1979 (Public Law 96-39)
became effective. That act provided, in section 104(b), that "In the case of
a countervailing duty order issued under section 303 of the Tariff Act of 1930

(19 U.S.C. § 1303) . . . which applies to merchandise which is the product of
a country under the Agreement, and which is in effect on January 1,

1980, . . ., the Commission, upon the request of the government of such a
country . . ., submitted within 3 years after the effective date of title VII
of the Tariff Act of 1930 (January 1, 1980) shall . . . commence an

investigation to determine whether an industry in the United States would be
materially injured, or would be threatened with material injury, or the
establishment of an industry in the United States would be materially
retarded, by reason of imports of the merchandise covered by the
countervailing duty order if the order were to be revoked." The request from
the Government of Australia was such a request. The act further provides in
sec. 104(b) that the Commission shall issue its determination in regard to
such investigation within 3 years following the receipt of a request from a
government under the agreement. The Tariff Act of 1930 specifically validated
prior decisions under section 303 of the Tariff Act of 1922. We interpret
this validation as allowing review of outstanding countervailing duty orders
issued pursuant to section 303 of the Tariff Act of 1922 in accordance with
section 104(b) of the Trade Agreements Act of 1979.
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medicines and drugs, mixtures used to make icings, fillings, dressings, and
other foods, processed cereal foods or vegetables, processed egg products,
processed milk products, quick frozen fruits, soft drinks, soups, spreads,
sweetened fruit pulp and other fruit products which are not "approved fruit
products." Exceptions to the above are pure sugar and pure icing sugar (that
is, not mixed with other manufacturing ingredients), golden syrup, treacle,
and molasses., These are regarded as sugar and sugar syrups, rather than as
sugar-—containing articles.

Notice of the institution of the Commission's investigation was given by
posting copies of the notice in.the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice
in the Federal Register of May 30, 1985 (50 F.R. 23086). 1/ A public hearing
in connection with the investigation was held on July 18, 1985. 2/ The
Commission's briefing and vote on this investigation was held on

September 3, 1985,

Origin of the Present Investigation

The countervailing duty order of concern in this investigation resulted
from a petition filed with the U.S. Treasury Department by the predecessor of
the National Food Processors Association in 1922, alleging that rebates
allowed by the Government of Australia with respect to the sugar contained in
certain articles when exported constituted the payment or bestowal of a bounty
within the meaning of section 303 of the Tariff Act of 1922. The Treasury
Department announced on November 16, 1922 (T.D. 39310) that it was
investigating the allegations and, on March 24, 1923, published its
determination (T.D. 39541) that the Australian Government granted rebates

which were considered to be a bounty within the meaning of the countervailing
duty law on the exportation of the sugar content of certain articles.

The Nature and Extent of the Subsidies

On March 24, 1923, in T.D. 39541, the Treasury Department announced that
the sugar content of certain articles imported directly or indirectly from
Australia would be subject to the payment of a countervailing duty equal to

the net amount of the rebate determined to have been paid or bestowed at a
rate of 14 pounds sterling per ton 3/ on the Australian sugar content of

certain articles when exported. Subsequent notices, the last of which was
T.D. 79-216 (44 F.R. 45923, August 6, 1979), amended the countervailing duty

rates. !

On January 1, 1980, the provisions of title 1 of the Trade Agreements Act
of 1979 became effective, and on January 2, 1980, the authority for
administering the countervailing duty law was transferred from the Treasury

1/ A copy of the Commission's notice of the investigation is presented in

app. B. _
2/ A calendar of the public hearing is presented in app. C.

3/ In long tons of 2,240 pounds.
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Department to the Department of Commerce. On May 13, 1980 (45 F.R. 31455),
Commerce published a notice of intent to conduct administrative reviews of all
countervailing duty orders. In the Federal Register of October 8, 1982 (47
F.R. 44601), Commerce announced that it had conducted an administrative review
of the countervailing duty order on the sugar content of certain articles from
Australia. Commerce determined that export rebates which are fixed and
published by the Export Sugar Committee on a monthly basis are granted through
the Export Sugar Rebate System when the world "parity" price of sugar is lower
than the price of sugar in Australia. '

According to the final results of Commerce's most recent administrative
review published in the Federal Register of July 30, 1984 (49 F.R. 30343), 1/

the subsidies applicable to Australian exports of the sugar content of certain
articles are Aus. $71.78 per metric ton of sugar content of approved fruit

products and Aus. $82.20 per metric ton of sugar content of other approved
products; this review covered the period January 1, 1983, through December 31,
1983. The final results of Commerce's administrative reviews covering the
period from July 1, 1979, through December 31, 1983, are shown in the

following tabulation:

Approved fruit Other approved
products products
(per metric ton (per metric ton
Period of sugar content) of sugar content)

July 1, 1979-
Dec. 31, 1979 -—Aus. $35.03 Aus. $45.03

Jan. 1, 1980-

Dec. 31, 1980 -Nil Nil
Jan. 1, 1981~

Dec. 31, 1981— il Aus. $Z.58
Jan. 1, 1982-

Dec. 31, 1982—emfus. $63.98 Aus. $74.15
Jan. 1, 1983~

Dec. 31, 1983—mmm-fus, $71.78 Aus. $82.20

On July 2, 1985, the Department of Commerce published the preliminary
results of its administrative review of the subject countervailing duty order
covering the period January 1, 1984 through December 31, 1984 (50 F.R.

27330). As of July 1, 1984, Commerce found that "there is no separate export
sugar rebate for 'approved fruit products' or 'other approved products.'
Instead, the 'approved products' category incorporates products previously
listed as ‘'approved fruit products' and 'other approved products.'" Commerce
preliminarily determined the average net subsidy to be Aus. $141.47 per metric
ton of sugar content for "approved fruit products” and Aus. $156.47 per metric

1/ A copy of Commerce's most recent administrative review is presented in
app. B. :
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ton of sugar content for "other approved products" during January 1 through
June 30, 1984; and Aus. $217.05 per metric ton of sugar content for “approved
products" during July 1 through December 31, 1984.

According to the U.S. Customs Service, countervailing duty deposits
ranging from 0.42 percent to 0.68 percent ad valorem were assessed on % ¥ ¥
cases of 6/10 cans of canned pear halves in light syrup or canned pears diced
in light syrup imported from Australia in 1985. The sugar content of pears
halved or diced in light syrup is 1.5458 kilograms per case of 6/10 cans.
Countervailing duty deposits ranging from 0.58 percent to 0.95 percent ad
valorem were assessed on ¥ % % cases of 6/10 cans of canned fruit cocktail in
light syrup or canned fruit mix in light syrup imported from Australia in
1985. The sugar content of canned fruit cocktail or fruit mix in light syrup
is 1.4837 kilograms per case of 6/10 cans. The ad valorem countervailing duty
deposits assessed on ¥ % ¥ cases of 24/2-1/2 cans of canned peach halves or
slices in heavy syrup imported from Australia during 1985 ranged from 1.13
percent to 1.29 percent. The sugar content of canned peach halves or slices
in heavy syrup is 2.3652 kilograms per case of 24/2-1/2 cans. The method for
calculating countervailing duty deposits is to multiply the sugar content in
metric tons by Aus. $71.78, adjusted by the exchange rate of the Australian
dollar relative to the U.S. dollar on the date of exportation.

Scope of the Present Investigation

In the Federal Register of June 4, 1985, the Commission published a
notice of request for public comment 1/ on the proposed termination of all or
part of investigation No. 104-TAA-26. Interested parties within the meaning
of section 771(9)(C), (D), or (E) of the Tariff Act of 1930, representing an
industry producing all or some of the subject products (within the meaning of
section 771(4)(A)), were asked to supply written comments on the proposed
termination no later than June 18, 1985. The Commission considered the
comments received, as well as other relevant information, in determining
whether to continue this investigation or any part thereof.

The Commission received comments from the California Cling Peach Advisory
Board, a body organized under California law to represent all California
producers and marketers of cling peaches; the Bartlett Pear Canners Committee,
an ad hoc group consisting of four U.S. canners of Bartlett pears; the Van
Leer Chocolate Corp., a producer of bulk wholesale chocolate and related
products for the confectionery, baking, and dairy industry; and the Apricot
Producers of California, a price-bargaining cooperative representing 80
percent .of the domestic apricot industry. The Apricot Producers of California
have reconsidered their position and have determined that they are no longer
interested in pursuing the investigation as to canned apricots from

1/ A copy of the Commission's request for public comment on the proposed
termination of all or part of the investigation is presented in app. B.
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Australia. They do not object to the termination of the 1nvest1gat10n and
indicate that the anticipated injury to the domestic 1ndustry is insufficient
to warrant further investigation at this time. 1/

In light of the public comments received, the Commission decided to
continue its review investigation, but narrowed the scope of the investigation
to canned peaches, canned pears, canned fruit mixtures, and semiprocessed
confectionery. The investigation as to all other products covered by the
outstanding countervailing duty order was terminated (50 F.R. 29001,

July 17, 1985). 2/ The Van Leer Chocolate Corp. recently determined to
withdraw its request to continue the investigation as to semiprocessed
confectionery products. 3/ The Commission terminated the investigation as to
semi—processed confectionery products (50 F.R. 35170, August 29, 1985). 4/
Accordingly, this report contains findings of fact regarding canned peaches,
canned pears, and canned fruit mixtures.

The Product

Description and uses

Canned fruits covered by this report are peaches, pears, and fruit
mixtures. Peaches and pears are deciduous fruits which are best grown in
Temperate Zone climates, where late springs are frost free and winter dormancy
requirements are adequately met. Normally, canned fruits are preserved
against spoilage by heat treatment and sealing in bacteria-free, airtight
containers.

Canned peaches are produced from both clingstone and freestone varieties
in the United States. According to the California Cling Peach Advisory Board,
processors prefer clingstone peaches for canning because they are firmer and
smoother than freestone peaches. Clingstone peaches account for over 90
percent of the annual U.S. production of canned peaches and are the sole
variety canned in Australia. Similarly, Bartlett pears are the only variety
used for canning in both the United States and Australia. Peaches and pears
may be canned whole, halved, quartered, diced, in halves and pieces, or in
pieces.

1/ A copy of the letter from the Apricot Producers of California is
presented in app. D.

2/ A copy of the Commission's notice of termination of portions of this
investigation is presented in app. B.

3/ A copy of the letter from the Van Leer Chocolate Corp. is presented in

app. D.
4/ A copy of the Commission's notice of termination as to semiprocessed

confectionery products is presented in app. B.
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Canned fruit mixtures are generally produced between production runs for
canned peaches and pears and are blended from those and other fruits. The
principal types of canned fruit mixtures are: fruit cocktail (peaches, pears,
grapes, pineapples, and cherries), fruit mix (peaches, pears, and grapes),
chunky mixed fruit (quartered or diced peaches, pears, and pineapples), fruit
salad (peaches, pears, cherries, pineapples, and apricots), and tropical mixed
fruit (grapefruits, bananas, pineapples, and other tropical fruits). Fruit
cocktail and fruit mix are the principal types produced in the United States;
fruit cocktail and two fruits combined are the major types produced in
Australia.

The U.S. packs of canned peaches, pears, and fruit mixtures include the
retail 2-1/2 can (28-29 ounces),-the 303 can (16 ounces), the 8-ounce can, and
the 6/10 institutional-size can (6 pounds, 10 ounces). The sugar contents on
a dry weight basis of canned peaches, pears, and fruit mixtures packed in
light and heavy syrup per 2-1/2 can are shown in the following tabulation:

Sugar content (ounces
on a dry weight basis

Type of canned fruit per 2-1/2 can)
Peaches in light syrup - - 2.555
Pears in light syrup 2.554
Fruit mixtures in light syrup 2.217
Peaches in heavy syrup 3.780
Pears in heavy syrup 3.847
Fruit mixtures in heavy syrup : 3.527

The principal uses for canned peaches, pears, and fruit mixtures are as
appetizers, side dishes, or desserts. 1In general, the individual canned
fruits, including canned fruit mixtures, compete with each other for the same
uses. Canned fruits are also used in making pies, jams, and ice creams, and
in industrial uses.

U.S. tariff treatment

Canned fruits are classified as otherwise prepared or preserved fruits
(those other than fruits which are dried, frozen, pickled, or in brine), as
described in headnote 1(e) of subpart B, part 9 of schedule 1 of the Tariff
Schedules of the United States (TSUS).

Imported canned peaches are classified in TSUS item 148.77, if white
fleshed, and in TSUS item 148.78, if of any other variety. 1/ The

1/ Imports of canned peaches from Australia are not white fleshed and are
thus all classified in TSUS item 148.78. Imports of white fleshed canned
peaches accounted for less than 0.1 percent of total imports of canned peaches
in 1984. Only imports of canned peaches provided for in TSUS item 148.78 are
covered in this report.
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column 1 (most-~favored-nation) rate of duty for white-fleshed peaches is 10
percent ad valorem, whereas the column 1 rate of duty for peaches of any other
. variety is 20 percent ad valorem. 1/ The column 2 rate of duty is 35 percent
ad valorem for TSUS items 148.77 and 148.78. 2/

Canned pears. are classified in TSUS item 148.86 and are dutiable at a
column 1 rate of 18 percent ad valorem. In addition to the column 1 duty
rate, imports of canned Bartlett pears from Australia are subject to an
antidumping finding. 3/ The column 2 rate of duty is 35 percent ad valorem.

Canned fruit mixtures included in this investigation are defined as
mixtures of two or more fruits, containing apricots, citrus fruits, peaches,
or pears, and are classified inm TSUS item 150.05. Imports of canned mixtures
are dutiable at a column 1 rate of 17.5 percent ad valorem and at a column 2
rate of 35 percent ad valorem.

The U.S. Market

Peaches are grown in 32 States and are consumed in both fresh and
processed forms. More than 50 percent of all fresh peaches are processed into
canned, dried, and frozen forms, with canning being the principal method of
processing. U.S. production of fresh peaches fell by 19 percent from 1982 to
1983, but increased by 42 percent from 1983 to 1984 (table 1).

Clingstone peaches, the main canning variety, are grown in California.
The bearing acreage for California clingstone peaches declined by 48 percent
from 1975 to 1985, falling from 51,800 acres to 27,000 acres. The number of

1/ Col. 1 rates of duty are applicable to imported products from all
countries except those Communist countries and areas enumerated in general
headnote 3(f) of the TSUS. However, these rates do not apply to products of
developing countries where such articles are eligible for preferential tariff
treatment provided under the Generalized System of Preferences or the
Caribbean Basin Economic Recovery Act or under the least developed developing
countries (LDDC's) column.

2/ Col. 2 rates of duty apply to imported products from those Communist
countries and areas enumerated in general headnote 3(f) of the TSUS.

3/ On Mar. 23, 1973, a dumping finding with respect to canned Bartlett pears
from Australia was published in the Federal Register as T.D. 73-84 (38 F.R.
7566). On Aug. 27, 1981, Commerce published the final results of an
administrative review of the antidumping finding and its determination not to
revoke the antidumping order. Although there had been no shipments of canned
Bartlett pears since September 1973, Commerce was not satisfied that there was
no likelihood of the resumption of sales at less than fair value if the
finding were revoked (46 F.R. 43224, Aug. 27, 1981). According to official
statistics of the Department of Commerce, canned pears from Australia were
imported in the first quarter of 1985 for the first time since 1973. Commerce
has not yet published results of an administrative review covering the period
during which imports of canned pears from Australia resumed.
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Table 1.-—Peaches and pears, fresh:
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to canneries, 1/ 1982-84

U.S. production and deliveries

(In metric tons)

Item 1982 1983 1984
Production:
Peaches: : :
Clingstone 499,859 : 309,804 : 472,644
Freestone: 536,873 . 531,747 : 726,565
Total 1,036,732 ; 841,551 . 1,199,209
Pears: : :
Bartlett 476,545 : 420,299 : 406,419
All other 252,787 282,452 : | 241,811
Total - 729,332 : 702,751 648,230
Deliveries to canneries: : oo : T
Peaches: : A
Clingstone 417,305 : 278,733 431,820
Freestone 28,985 . 27,624 . 34,700
Total 446,290 : 306,357 . 466,520
Pears: : :
Bartlett 2/ 340,376 308,625 : 301,186
All other 3/ 53,887 45,177 : 40,369
Total 394,263 : 353,802 : 341,555

1/ Production includes the quantity harvested plus quantities which would
have been acceptable for fresh market or process1ng but were not harvested
because of economic or natural reasons.

2/ Includes all Bartlett pears delivered to processors, most of which are

canned.

3/ Includes all non~Bart1ett pears dellvered to processors, most of which

are used for juice.

Source:

Compiled from Noncitrus Fruits and Nuts, 1984 Summary, U.S.
Department of Agriculture.

growers also declined, from 1,300 in 1975 to approximately 800 in 1985. U.S.
production of fresh clingstone peaches fell by 38 percent from 1982 to 1983
but increased by 53 percent from 1983 to 1984,

In 1984, the three largest freestone pdach producing States were South
Carolina, California, and Georgia, together accounting for over 65 percent of

total production.

Pennsylvania, New Jersey, and Michigan.

Other principal freestone peach producing States include
U.S. production of fresh freestone

peaches declined by less than 1 percent from 1982 to 1983 and increased by

37 percent from 1983 to 1984,

freestone peaches were used for canning.

During 1982-84, less than 10 percent of fresh
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Pears are grown in nine States in the United States. During 1982-84,
California, Washington, and Oregon accounted for more than 90 percent of U.S.
production of fresh pears. Total U.S. production of fresh pears declined from
1982 to 1984, falling by 4 percent from 1982 to 1983 and again by 8 percent
from 1983 to 1984,

Bartlett pears, virtually the sole variety used for canning, are grown
only in California, Washington, and Oregon. According to Noncitrus Fruits and

Nuts, 1984 Summary prepared by the U.S. Department of Agriculture (USDA),
approximately 75 percent of U.S. production of Bartlett pears are processed,

mostly by canning. U.S. produyction of fresh Bartlett pears declined steadily
from 1982 to 1984, falling by 12 percent from 1982 to 1983 and again by
3 percent from 1983 to 1984,

U.S. canners

There are eight known firms canning clingstone peaches, Bartlett pears,
or fruit mixtures in the United States. As detailed in the following

tabulation, % % % of the eight firms process canned peaches, pears, and fruit
mixtures that contain sugar; * * ¥ firms process canned pears only, * ¥ %

packs that contain sugar,

Produce a canned Produce no_canned

fruit pack containing fruit pack containing
sugar, by specified sugar, by specified

Canner Location fruit type fruit type
Del Monte Corp,————=San Francisco, CA * % % * % %
F.G. Wool Packing,

Inc. San Jose, CA * * k. » X K K
Independent Food

Processors Co, Yakima, WA * % * * ¥ *
Northwest Packing Co.-Vancouver, WA * % * * % %
Pacific Coast ‘ ,

Producers Santa Clara, CA * ¥ * * % *
Snokist Growers-——————Yakima, WA * ® % * ¥ %
Tri/Valley Growers—-San Francisco, CA * * ¥ * % *
Truitt Brothers, Inc.-Salem, OR * X ¥ * X %
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~U.S. importers

. According to the U.S. Customs Net Import File and data submitted by the

Australian Canned Fruits Corporation, there were six known importers of canned
fruits from Australia from January 1982 to June 1985, 1/ as shown in the
following tabulation:

Importer ‘ , Location
* % * * *® *
* ¥ * * K ¥
* K X * K K
* % * * ¥ K
* K * K K
* % * K *

Channels of distribution

Both growers and processors of clingstone peaches are represented by the
California Cling Peach Advisory Board (the Board), a policy and decisionmaking
body organized pursuant to the California Marketing Act of 1937, California
Agricultural Code, Division 21, Part 2, and operating under the authority of
the California State Director of Food and Agriculture. The Board is
responsible for advertising, market promotion, quality control, and research
in connection with the sale of clingstone peaches in both domestic and export
markets. The grower—owned and —operated Pacific Coast Canned Pear Service
promotes the retail sale of canned Bartlett pears to increase consumer demand
for Bartlett pears. ' :

Cooperatives process about half of total clingstone peach and Bartlett
pear production, while growers sell the other 50 percent to independent
processors mostly on a cash basis. Distribution of canned peaches, pears, and
fruit mixtures takes place through either direct sales to retail and
institutional end users or sales to distributors that in turn supply end-user
markets. Domestic distributors generally buy canned fruit under contract at
the beginning of the marketing year. In 1984, canners sold roughly ¥ % *
percent of canned peaches, pears, and fruit mixtures to end users and * ¥ %
percent to distributors. Importers sell canned fruit products to U.S.
canners, distributors, and end users on spot and contract bases.

1/ According to the U.S. Customs Net Importi!File, ¥* % ¥,
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Data on canned fruit contained in this section of the report were
obtained from questionnaire responses submitted by % ¥ % U.S. producers who
can packs of clingstone peaches, Bartlett pears, or fruit mixtures which
contain sugar. % % %,

i

Data contained in this section are reported in basic cases of 24/2-1/2
cans, weighing approximately 45 pounds per case.

Growers' costs of production and prices

Peaches.—According to a study prepared by the Cooperative Extension of
the University of California at Davis (Extension Service), 1984 sample costs
to produce California clingstone peaches per paid short ton at varying yields
were as follows: ,

Yield
(paid short tons Cash cost Total costs
per acre) (per _short ton) (per_short ton)

13.5 . $132.42 $211.99
14.0 127.70 A 204 .42
14.5 123.29 197.37
15.0 119.18 190.80
15.5 115.34 184.64

The study covered both preharvest (i.e., land preparation, planting,
fertilizer and pest control applications, irrigation, etc.) and harvesting
costs. The study was based on production in the San Joaquin-Sacramento
valleys, primary areas of clingstone peach production. According to industry
sources, the average level of production for California clingstone peach
growers ranges from 15 to 18 short tons per acre.

Commercial prices paid to clingstone peach growers are established
through negotiations between the California Canning Peach Association and
various commercial processors. The negotiations are based upon projected
June 1 inventory figures and estimated crop size and quality. According t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>