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1. Introduction

If success is about results, then the GATT/WTO is one of the most successful
international organizations of the past century. In its 60-year history, it has
stimulated multilateral trade liberalization, settled disputes, and provided a
forum for ongoing trade talks. Under its aegis, trade has expanded dramatically
throughout the world. The ratio of world exports of goods and services to GDP
rose from 13.5% in 1970 to 32 % in 2005. Almost every country that is not
yet a member (such as Russia and the Ukraine) is clamoring for admittance to this
150 nation club.

But trade results are not the only criteria to assess the impact of the WTO.
In recent years, some scholars, activists, and policymakers have suggested that
the WTO agreements undermine the ability of member states to achieve other
important policy goals (Consultative Board, 2005: 10). Some of the most forceful
critics argue that that the WTO system of rules makes it harder for member states
to meet their obligations to respect, protect and advance human rights as delin-
eated in the Universal Declaration of Human Rights — the code of human rights
developed by the members of the United Nations.' They note that while the WTO
system has a strong system of dispute settlement, the international system of
human rights does not have an effective universal mechanism to ensure the
implementation of human rights norms and principles, to assess violations, or to
punish violators (International Federation for Human Rights, 2001: 3). Other
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critics argue that WTO rules signal to market actors that trade is more important
than specific human rights such as worker or indigenous rights.?

As the debate has grown louder and more vigorous, some WTO advocates
have tried to forcefully defend the WTO’s rules-based system. They stress that the
WTO governs trade and thus does not address these other policy objectives.
Moreover, these WTO defenders note that the GATT and the WTO stipulate rules
regarding what governments cannot do, not what they can do. Thus, they argue
that it is not surprising that these agreements do not provide guidance on how
WTO members can promote human rights without distorting trade (Vasquez:
2003: 803; Cleveland, 2002: 188-189; and Lim, 2001: 4-5).

Meanwhile, some WTO defenders turn this argument on its head. They claim
the WTO in fact promotes human rights. They note that, over time, the GATT and
the WTO have stimulated trade and improved governance. As nations learn the
habits of good governance, they stress, policymakers learn not only to protect
some rights such as property rights but also to protect other rights such as political
participation and due process rights.®> Other WTO proponents, for example, the
WTO’s Consultative Board, argued that by simply by promoting economic
activity, the WTO enhances human welfare.* Other scholars argue that trade and
human rights should exist in different policy realms. They stress that human rights
issues are not trade issues and, therefore, the WTO has no authority to address
them (Bhagwati, 1996: 1).

The debate over whether the WTO promotes or undermines human rights has
been simplistic. Trade policies and agreements — and the trade they stimulate — can
undermine some rights and enhance others. Because every country is different,
there is no one set way that trade affects a basket of rights or a particular human
right. Moreover, each country’s human rights priorities and conditions may
change over time, reflecting demographics, culture and the country’s political,
social, and economic situations. Rather than try to assess how the WTO under-
mines or advances human rights, this paper seeks to examine what policymakers
think and do in response to pressures to promote human rights and to expand

2 Rights and Democracy, ‘Globalization and Human Rights: Policy Seminar’, 10/19/2000, http:/
www.ichrdd.ca/english/commdoc/publications/globalization/policySeminar  Globali ..., last searched
12/14/2004 ; Oxfam, ‘Cut the Cost, Patent Injustice: How World Trade Rules Threaten the Health of Poor
People’, http://www.oxfam.org.uk/what_we_do/issues/health/patent_injustice.htm, last searched 1/20/
2006; and more recent criticisms from a wide range of groups are summarized at http:/www.
tradeobservatory.org/, last searched 2/04/2006. From the United Nations, see Office of the High
Commissioner for Human Rights, ‘Human Rights and Trade’, Sth WTO ministerial conference, Cancun,
Mexico, 9/10-14/2003.

3 Many policymakers and scholars of trade argue that trade per se (and the agreements governing
trade) inherently enhances human rights. They claim that trade stimulates an export-oriented middle class,
which will use its increasing economic clout to demand political freedoms and to press for openness and
good governance. As economist Dani Rodrik (2000) has noted, when government officials take steps to
meet their trade obligations, they improve many longstanding patterns of government behavior.

4 The Consultative Board (2005: 10) noted that ‘the case for freeing trade is made ... in terms of
enhancing human welfare’.
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trade. What does policymaker behavior tell us about the relationship between
human rights and trade? Do policymakers discuss human rights issues at the
WTO? Do they find ways to reconcile their trade and human rights objectives
within the framework of WTO rules? How do they talk about human rights as
they try to expand trade?

This paper finds that WTO members increasingly seek to reconcile their trade
and human rights objectives. Trade policymakers have introduced human rights
concerns in trade policy reviews and trade disputes, negotiated waivers of WTO
obligations to protect human rights, and discussed human rights issues during
both the Doha and Uruguay Rounds of trade talks. At times, they have made it
clear that they view particular human rights as a policy priority. In many other
instances, they have struggled to find common ground between human rights
and trade objectives.

The article begins with a short review of scholarship on the WTO and human
rights. Then we examine the human rights obligations of UN member states.
We next explore the channels through which members can voice human rights
concerns within the organization. Finally we make some conclusions about
governments, the WTO, and human rights.

The WTO includes many agreements which govern trade in goods and services,
special arrangements for special sectors, and related agreements such as the
Agreement on Sanitary and Phytosanitary Measures. For the purposes of sim-
plicity, we limit our discussion in this article to GATT 1994, Annex 2 (the Dispute
Settlement Understanding), Annex 3 (the Trade Policy Review Mechanism), and
the Agreement on Agriculture. We focus on GATT 1994, which delineates the
basic norms and obligations of the world trading system.’

2. Avreview of trade, the WTO, and human rights

While the allegations about the relationship between WTO rules and human
rights objectives are new, policymakers and activists have been debating the
relationship between expanded trade, trade agreements, and particular human

5 General Agreement on Tariffs and Trade 1994 includes: (a) Understanding on the Interpretation of
Article IT: 1 (b); (b) Understanding on the Interpretation of Article XVII; (c) Understanding on Balance-of-
Payments Provisions; (d) Understanding on the Interpretation of Article XXIV; (e) Understanding on the
Interpretation of Article XXV; (f) Understanding on the Interpretation of Article XXVIII; (g)
Understanding on the Interpretation of Article XXX. GATT 1994 incorporates the GATT 1947 provisions
(except for the Protocol on Provisional Application). We do not discuss the Agreement on Sanitary and
Phytosanitary Measures; Agreement on Textiles and Clothing; Agreement on Technical Barriers to Trade;
Agreement on Trade-Related Investment Measures; Agreement on Implementation of Article VI;
Agreement on Implementation of Article VII; Agreement on Preshipment Inspection; Agreement on Rules
of Origin; Agreement on Import Licensing Procedures; the Agreement on Subsidies and Countervailing
Measures; or the Agreement on Safeguards. usinfo.org/law/gatt/toc.htmllast searched 8/10/2006. We also
do not discuss the Services Agreement, although we briefly discuss trade-related aspects of intellectual
property agreements.
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rights for centuries (Temin, 2003: 8, 14-16 and Irwin, 1996: 14-21). The first
trade sanction, the Pericles Megarian decree, was developed in 432 BC in response
to the kidnapping of three Aspasian women (Hufbauer et al., 1990: 4). Irwin
(1996: 21) notes that Vitoria, one of the ‘founders of international law’, con-
tended that the right to trade is ‘derived from the law of nations ... Foreigners
may carry on trade, provided they do no hurt to citizens.’

In the centuries that followed, policymakers around the globe developed a wide
range of approaches to govern the behavior of states and citizens at the intersection
of trade and human rights. Often one state would act and challenge (or inspire)
others to follow. For example, after England banned the slave trade in 1807,
it signed treaties with Portugal, Denmark, and Sweden to supplement its own
ban. After the United States banned goods manufactured by convict labor in
the Tariff Act of 1890 (section 51), Great Britain, Australia, and Canada adopted
similar bans. Ever so gradually, these national laws inspired international co-
operation. Thus after World War I, policymakers created the International
Labor Organization to ensure that trade did not undermine ‘fair and humane
conditions of labor’. One of the reasons US and British policymakers created the
International Trade Organization and later the GATT was to ensure that nations
did not ‘export their unemployment’ and thereby undermine the ability of workers
to provide for their families (Aaronson, 2001: 36, 44).

But policymakers often proceeded blindly at the intersection of trade and human
rights. Scholars know very little about how trade affects particular human rights
and how protecting particular human rights may affect trade (Richards et al.,
2001, Richards and Gelleny, n.d.). Scholars also don’t know if promoting certain
human rights could be trade-enhancing or if increased trade inspires policymakers
to do more to protect specific human rights. In addition, researchers know little
about the lines of causality. Do enhanced human rights protections lead to
increased trade ? Or does increased trade lead to improved human rights? ® Finally,
scholars don’t know how trade policies may affect a particular human right
over time.”

However, researchers from a variety of disciplines are beginning to attempt
to answer these questions.® Some political scientists have sought to statistically
test the relationship between trade openness and various human rights categories
such as labor rights, personal integrity rights (such as the right to liberty or

6 See Kaufmann, Kraay, and Mastruzzi (2004), Kapstein (2004), Rodrik ez al. (2002).

7 The New York Times recently summarized the contradictions in arguments that subsidies hurt
smaller, poorer farmers and help rich farmers in the industrialized world. The article concludes that
economists agree that ‘developing countries could help themselves greatly by liberalizing their own agri-
cultural markets. Poor countries often heavily protect their farms and supporting vast uncompetitive
agricultural sectors, drawing investment and labor into farming when it could be better used elsewhere.’
See Porter (2004).

8 For examples, see Howse and Matua (2000), Trebilcok (2002), Campa and Diamond (1996),
Charnovitz (2003, 1994), and Mehra (1999).
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security) or subsistence rights (such as the rights to water, food, and sanitation).
Others have simply examined the relationship between trade and a particular
human right. The more rigorous studies are finding a complex relationship.?
These studies reveal that some rights (such as personal integrity rights) tend to
improve, while others such as labor rights decline until the country achieves a
certain level of democracy and the rule of law." Some policymakers are starting
to use these empirical studies to assess their foreign aid, trade and human rights
policies (Finkel et al., 2005 and Wurth and Frauke, 2005).

Legal scholars are also tackling these questions. The American Society of
International Law cooperated with the Max Planck Institute at Heidelberg,
Germany, and the World Trade Institute at Bern, Switzerland, on a project
designed to study the links between trade law and policy and international
human rights law (Cottier et al., 2005). Legal scholars such as Ernst-Ulrich
Petersmann, Robert Howse, Thomas Cottier, and others have examined how
specific WTO provisions (such as the exceptions or dispute settlement mechan-
isms) may be used to protect human rights or may undermine human rights
(Petersmann: 2001, Howse, 2002, Cottier, Pauwelyn, and Burgi, 2006). Scholars
such as Joost Pauwelyn, Steve Charnovitz and Gabrielle Marceau have also offered
insights into how WTO dispute settlement bodies may address human rights
questions (Pauwelyn, 2004 ; Charnovitz, 2002: 797-839; and Marceau, 2002).
Some scholars have suggested systematic reforms, such as making the human
rights system more like the WTO (for example, with stronger dispute settlement

9 Many scholars rely on the Cingarelli Richards Human Rights Dataset, which has been funded by the
World Bank and the National Science Foundation. It contains standards-based quantitative information
on government respect for 13 internationally recognized human rights for 195 countries, annually from
1981-2003. It is designed for use by scholars and students who seek to test theories about the causes and
consequences of human rights violations, as well as policy makers and analysts who seek to estimate the
human rights effects of a wide variety of institutional changes and public policies including democratiza-
tion, economic aid, military aid, structural adjustment, and humanitarian intervention. See ciri.
binghamton.edu/ and as an example of how that data has been used, Ifie M. F. Okwuje, ‘Human Rights
and Globalization, Is it Time to Take This Relationship in a New Direction’, unpublished paper prepared
for the American Political Science Association 2004 conference, 9/2/2004, provided by the author. The
dataset was awarded the ‘2006 Dataset Award’ by the Comparative Politics section of the American
Political Science Association. To ensure reliability, every country-year in the CIRI dataset is independently
coded by at least two coders.

10 The best studies include: Mosley and Uno (n.d.), Mosley (2006), Hafner-Burton and Tsutsui
(2005), Cingranelli (2002), Callaway and Harelson-Stephens (2002), Apodaca (2001). As example,
Moseley finds the effect of economic openness on workers rights depends on how each country is in-
tegrated in the global economy; she sees foreign investment as promoting collective labor rights, while
trade ‘is negatively and significantly related to collective labor rights. However, she also notes that dom-
estic factors, such as the degree of democracy, are as important for labor rights as direct investment and
trade openness.” David Richards finds multinational corporations encourage governments to improve the
rule of law; and bring best practices. The Blantons link trade and human rights repression and found
human rights repression was negatively correlated with trade. They thus conclude countries that respect
human rights trade more. Emily Hafner Burton examines how preferential trade agreements can be used to
promote human rights and finds that those that are tied to market benefits can actually often produce
better human rights practices and outcomes.
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and enforcement mechanisms) or alternatively making the WTO system more
sensitive to human rights concerns (Lim, 2001 ; and Cottier et al., 20035). Still other
academics have suggested bridging mechanisms to ensure better dialogue and
coordination between trade and human rights officials.

Only one of these studies examined the effect of WTO membership and human
rights. Cooper (2003) tried to test the relationship between WTO membership
and democratization (as opposed to protecting a particular human right) for the
period 1947-1999. She could not determine whether democratic states were more
likely to join the WTO or whether WTO membership makes countries more likely
to become or remain democratic.

We also performed a cursory examination of GATT/WTO membership, income
level, and political rights (noting that the GATT governed trade from 1948 to
1994 ; the WTO thereafter). The chart below shows how the membership of the
GATT/WTO has changed over time, particularly in regards to the percentage of
free and democratic member states. We divided the countries by income levels
and found that the percentages of income levels stayed mostly constant, although
more developing countries joined the WTO and more countries moved to a higher
income level. We note that, if we exclude the high-income Organization for
Economic Cooperation and Development (OECD) countries, a growing percent-
age of WTO members are considered to be ‘free” and democratic, using Freedom
House’s criteria. Here, too, however, the direction of causality is unclear. We don’t
know whether WTO membership is a factor moving states to become more
democratic or whether more democratic states want to join the WTO (see Table 1).

Thus, although scholars are increasingly interested in these questions, we
don’t have a broad understanding about how trade affects human rights or
how protecting human rights may affect trade. This gap signals that we need
more information about how trade officials behave at the WTO when they
perceive conflict between their human rights and trade obligations. As noted
above, the WTO agreements say very little about what policymakers can do if they
perceive they must distort trade in order to protect human rights. The next section
describes these human rights obligations at home and abroad.

3. The human rights obligations of WTO member states

The words ‘human rights’ have different meaning to different people around the
world. Every country has its own particular human rights objectives, priorities,
policies, and expertise. However, in 1948, United Nations member states com-
mitted to promote and protect specific human rights, as outlined in the Universal
Declaration of Human Rights (UDHR). This code of human rights responsibilities
is truly universal in scope; it applies to everyone, regardless of whether or not
individual governments have formally accepted its principles or ratified the
Covenants. However, because it is not legally binding upon states, member states
created covenants to put these human rights into effect. Most of the 150 WTO
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Table 1. Democratic and free nations in the GATT/WTO!

1948 GATT  1986> GATT 1994 GATT 2005 WTO

High income 12 (52 %) 25 (27 %) 32 (25%) 39 (26 %)
Middle income 3(13%) 38 (42 %) 56 (44 %) 67 (45 %)
Low income 8 (35%) 28 (31%) 40 (31%) 43 (29 %)
Total member countries 23 91 128 149
Free member countries 37 57 77
Percentage Free (countries 40.66 % 44.53 % 51.68%
with higher civil and political freedoms) (37/91) (57/128) (771149)
Percentage free, excluding 19.40 % 31.73% 42.40 %
the high-income 24* (13/67) (33/104) (53/125)

Notes: 1 Information received from the World Bank website (www.worldbank.org), the Freedom
House website (www.freedomhouse.org, and the WTO website (www.wto.org).

2 The income information given for the 1986 column is actually for 1987. Data for 1986 were not
available from the World Bank website; however, the income status for a country generally does not
change very drastically between years.

* Yearly totals vary because, for instance, some countries dropped out; some countries split (the Czech
Republic and Slovakia); and the nations of the European Union agreed to negotiate trade policies at the
European Community level.

According to Freedom House, democratic and free countries have a climate of respect for civil liberties,
significant independent civic life, and independent media. In partly free countries, political rights and
civil liberties are more limited, and these countries may also experience corruption, weak rule of law,
and one dominant political party enjoys dominance. In countries that are not free, people are widely
and systematically denied basic civil liberties and political rights.

member states have ratified or signed the two UN Covenants on Human Rights.
These Covenants require states to take or not take certain actions to promote,
protect, or respect human rights. For example, states should not to interfere in the
exercise of a wide range of rights such as the right to life or the right to privacy. But
they also require governments to take affirmative steps to ensure that their citizens
have access to education, to ensure that their citizens receive equal pay for equal
work, and that policymakers protect the rights of intellectual property holders
(Petersmann, 2001: 15 and UDHR).1

11 The Covenants, by their nature as multilateral conventions, are legally binding only on those states
that have accepted them by ratification or accession. These conventions first went into force in 1976 when
35 member states of the UN ratified them.

Under the International Covenant on Civil and Political Rights, states must: (1) respect and ensure the
rights recognized in the Covenant, (2) take the necessary steps to adopt such laws or other measures as may
be necessary to give effect to the rights recognized in the present Covenant, (3) (a) ensure that any person
whose rights or freedoms recognized in the Covenant are violated shall have an effective remedy.’ But ‘(1)
In time of public emergency States Parties may take measures derogating from their obligations under the
Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are
not inconsistent with their other obligations under international law and do not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin. (2) No derogation from
articles 6 (right to life), 7 (right to prevention of torture), 8 (paragraphs I and 2 on right to abolition of
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Since the covenants went into force, human rights objectives and laws have
continued to evolve, reflecting changes in technology, politics, resources, and
human understanding. Today many human rights activists have identified new
human rights such as the right to development, the right to a healthy environment,
or intergenerational rights. These newer rights, however, are not embodied in
the Covenants and in general are thus far not binding on states. Thus, in this
article, we generally limit our study to the specific human rights delineated in the
UDHR and its Covenants. Table 2 delineates these rights.

In 1989, the members of the United Nations recognized that they needed to
do more to ensure that international organizations, as well as nation states,
collaborated to protect human rights; they worked to ensure that their activities
did not make it harder for governments to promote human rights at home or
abroad. At a historic meeting in Austria in 1993, UN members called on the
world’s international organizations to assess their impact on the enjoyment of
human rights. However, the GATT members that signed the Vienna Declaration
on Human Rights did not take steps to examine how the GATT agreements might
affect specific human rights (UN General Assembly, 1993).

Today, although the WTO and the UN Commission on Human Rights are
both in Geneva, they have not met to coordinate policies. In fact, WTO staff
cannot simply ‘coordinate’ without a direct mandate from WTO member states.
Nevertheless, officials from UN human rights bodies and WTO staff are beginning
to communicate and occasionally to meet. In recent years, for example, the
UN High Commissioner has issued several reports that provide ‘context’ for
the interpretation of WTO rules.” These reports examined the effects of trade
agreements on to broad panoply of rights, ranging from the right to health to

slavery, slave-trade and servitude), 11 (right to liberty of movement), 15 (right to non-retro-active penal
code), 16 (right to recognition before the law) and 18 (right to freedom of thought, conscience, and
religion) may be made.’

Under the International Covenant on Economic, Social and Cultural Rights, states must

Art.2: ‘(1) Take steps, individually and through international assistance and co-operation, especially
economic and technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the Covenant by all appropriate
means, including particularly the adoption of legislative measures. (3) Developing countries,
with due regard to human rights and their national economy, may determine to what extent
they would guarantee the economic rights recognized in the Covenant to non-nationals.

Art.4: State Parties may subject rights in the Covenant only to such limitations as are determined by
law and only in so far as this may be compatible with the nature of these rights and solely for
the purpose of promoting the general welfare in a democratic society.

Art.5: (1) No State, group or person has the right to engage in any activity aimed at the destruction of
any of the rights or freedoms recognized in the Covenant, or at their limitation to a greater
extent than is provided for in the Covenant.’

12 On the need for context, see Petersmann (2001: 658-659); On UN High Commissioner Reports,
see /www.ohchr.org/english/issues/globalization/trade/index.htm; and http://ap.ohchr.org/documents/
dpage_e.aspx?su=118s=60, all last searched 8/12/2006.
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Table 2. What human rights are we talking about?

Universal Declaration of Human Rights

International Covenant on Civil
and Political Rights

International Covenant on Economic, Social and
Cultural Rights

Right to life (Art.3)
Right to liberty (Art.3)
Right to security (Art.3)

Right to the abolition of slavery and slave trade
(Art.4)
Right to the prevention of torture
or cruel, inhuman, or degrading treatment or
punishment (Art.5)
Right to recognition before the law (Art.6)
Right to equality before the law and equal
protection of the law (Art.7)

Right to effective judicial remedy (Art.8)

Right to the prevention of arbitrary arrest,
detention, or exile (Art.9)

Right to fair and public hearing by a neutral
tribunal (Art.10)

Right to presumption of innocence (Art.11.1)

Right to non-retroactive penal code (Art.11.2)

Right to privacy (Art.12)

Right to freedom of movement and residence
in the country (Art.13.1)

Right to leave the country and return (Art.13.2)

Right to seek and enjoy asylum from prosecution
(Art.14)

Right to a nationality (Art.15)

Right to freedom of thought, conscience and
religion (Art.18)

Right to freedom of opinion and expression
(Art.19)

Right to freedom of peaceful assembly and
association (Art.20)

Right to governmental participation, directly or
through freely chosen representatives (Art.21.1)

Right of equal access to public services (Art.21.2)

Right to periodic and fair elections (Art.21.3)

Right to marriage and found a family (Art.16)

Right to social security (Art.22)

Right to work, free choice of employment, just
and favorable conditions of work, and protection
against unemployment (Art.23.1)

Right to equal pay for equal work (Art.23.2)

Right to just and favorable remuneration (Art.23.3)

Right to form and join a trade union (Art.23.4)

Right to rest and leisure, including reasonable
limitation of working hours and periodic holidays
with pay (Art.24)

Right to a sustainable standard of living (including
food, clothing, housing, medical care, and
necessary social services) and the right to security
in the event of unemployment, sickness, disability,
widowhood, old age, or other lack of livelihood
in circumstances beyond his control (Art.25.1)

Right to special care and assistance for
motherhood and childhood (Art.25.2)

Right to education (Art.26)

Right to cultural participation (Art.27.1)
Right to the protection of intellectual property
(Art.27.2)

Source: Chart prepared by Philip Van der Celen based on UDHR at http://www.un.org/Overview/

rights.html
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Table 3. The WTO system and where human rights may enter the discussion

Accessions

Nonapplication

General exceptions

Waivers

Dispute settlement

Trade policy reviews

Amendments to existing agreements
or clarification

Negotiations

In general, members have not introduced human rights
concerns, per se, in accessions. The US wanted to attach con-
ditions to Vietnam’s accession, relating to its commitments to
put in place various ILO conventions. The US eventually
dropped this demand. In the China accession, China was
asked to enforce all of its laws in all of its territories, including
export processing zones.

When nations accede, WTO members may choose not to
extend trading rights and privileges. US used non-application
to deny trading rights to Romania, when it was communist
and undemocratic. US use, in general, has been temporary.

Article XX includes language allowing nations to restrict
trade when necessary to protect life, protect public morals,
secure compliance or conserve natural resources. Article XXI
allows member states to restrict trade for reasons of national
security. Used for South Africa’s violations of human rights,
when UN Security Council authorized trade restrictions.

The Kimberley waiver for conflict diamonds was the first
waiver approved for a human rights purpose. Stimulated by
UN Security Council Resolution and broad member interest
and support. Preference programs were originally put in
place under a waiver. Some preference programs have
human rights conditionality.

There have been no disputes that centered directly on human
rights questions. First dispute on public morals (Internet
Gambling) was in 2005. Food safety disputes to some degree
center on the right to health (but not explicitly defended as
human rights concerns (e.g. the beef hormones case).

The WTO Secretariat and member states jointly review trade
policies and practices of member states. Larger trading nations
are reviewed more frequently. Officials increasingly bring up
human rights concerns, particularly labor rights, in these dis-
cussions. Examples include China, Egypt, El Salvador, United
States.

WTO members recognize there are times when they need to
provide greater guidance to member states. In amendments,
members agree to alter existing agreements to stipulate what
member states can or can not do, as in intellectual property
rights (IPR) and the right to health (access to affordable med-
icines). In addition, members have agreed to further
discussions to clarify the relationship between IPR and
traditional knowledge, but these discussions have made little
progress.

Some members sought to include labor rights in negotiations,
but they failed. Members have discussed non-trade issues such
as access to affordable food and food security during
agricultural negotiations.
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gender rights.”® But the reports do not appear to have had great influence upon
the behavior of WTO members.

4. Avenues to discuss and act on human rights concerns within the
WTO system

Despite the lack of clarity regarding the relationship between their WTO and
human rights obligations, many WTO members use the workings of the WTO to
discuss the human rights and trade intersection. Table 3 delineates these avenues.

On accession and nonapplication

Like the GATT, the WTO does not have any human rights or democracy criteria
for membership. Any state or customs territory with full autonomy in the conduct
of its trade policies may accede to the WTO. However, WTO members must
agree on the terms of membership; as a result, these terms differ for each country."
Members have successfully pressed for policy changes within states that want
to accede to the WTO, and some of these changes are not-strictly trade-related
(Subramanian and Wei, 2003; and Tomz, Goldstein, and Rivers, 2005: 18).
I examined all of the accessions (Armenia, Cambodia, Saudi Arabia, Macedonia,
Nepal, and Vietnam) from January 2003 to April 2007 as well as the China
accession documents (2001) to ascertain if existing WTO members expressed
concerns about the potential acceding country’s human rights practices.
Interestingly, each of these states has difficulty protecting human rights.™

13 www.ohchr.org/english/issues/globalization/trade/ last searched 9/20/05.

14 During accession, a working party delineates principles for joining the WTO, and then bilateral
talks begin between the prospective new member and individual countries. These talks cover tariff rates
and specific market access commitments, as well as other policies in goods and services. The new member’s
commitments are to apply equally to all WTO members. Once the working party has completed its
examination of the applicant’s trade regime and the parallel, bilateral market access negotiations are
complete, the working party finalizes the terms of accession. These appear in a report, a draft membership
treaty (‘protocol of accession’), and lists ‘schedules’ of the member-to-be’s commitments. The final
package, consisting of the report, protocol, and lists of commitments, is presented to the WTO General
Council or the Ministerial Conference. If a two-thirds majority of WTO members votes in favor, the
applicant is free to sign the protocol and to accede to the organization. In many cases, the country’s own
parliament or legislature has to ratify the agreement before membership is complete. ‘How to Join the
WTO: The Accession Process’, http://www.wto.org/english/thewto_e/whatis_e/tif_e/org3_e.htm, last
searched 1/06/2006.

15 Human Rights Watch, on Macedonia, see http://www.hrw.org/doc?t=europe&c=macedo; on ten-
sions among ethnic minorities, see http://hrw.org/english/docs/2005/01/13/macedo9875.htm discusses;
Human Rights Watch describes human rights violations as ‘pervasive in Saudi Arabia’, http://hrw.org/
english/docs/2006/01/18/saudia12230.htm; Human Rights Watch said human rights declined drastically
in Nepal, http://hrw.org/english/docs/2006/01/18/nepal12256.htm, and human rights worsened in 2005 in
Cambodia, http://hrw.org/english/docs/2006/01/18/cambod12269.htm and http://hrw.org/english/docs/
2006/01/18/cambod12269.htm. Vietnam’s human rights record is improving, particularly in the area of
labor rights, but independent human rights observers also note the country has significant human
rights problems. Human Rights Watch reports that Vietnam’s respect for fundamental human rights
continues to lag behind many other countries, and the one-party state remains intolerant of criticism.
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When these countries applied for WTO membership, their applications (like
those of all other countries seeking to accede) were reviewed by a working party
comprised of existing WTO members. The deliberations always began with a
discussion of how these countries made and promulgated public policy, in general,
and trade policies, in particular. Members then focused on how the applicant
nation protected the rights of citizens, as well as noncitizens, to participate in
trade.'

For example, as Cambodia sought to accede to the WTO in 2003, members
of the working party on its accession noted that its legal system did not afford
adequate protection for individuals or businesses. The representative of Cambodia
promised that the country would establish a commercial court system with trained
judges and staff. Working party member governments then reminded Cambodia
that when it established standards or technical regulations, it was obliged to
develop ‘mechanisms for publication and dissemination of draft legislation
and standards for public comment; [and] the establishment of a TBT (technical
barriers to trade) Inquiry Point’ where foreign and domestic producers could learn
how to meet Cambodian standards.” After Cambodia agreed to these and many
other changes, the WTO ministerial conference agreed to Cambodia’s accession
at the Cancun ministerial conference in September 2003.'8

Members also examined Saudi Arabia’s adherence to the rule of law during
deliberations on the accession of that Gulf state. Members spent hours asking
questions about the rights of Saudis and non-Saudis to participate in various
elements of the economy. They also urged the country to publish notices of pro-
posed measures related to trade and to provide an opportunity for ‘interested
persons’ to provide comments and views on such measures prior to their adoption
and implementation.” In short, these officials were asking the Saudis for infor-
mation about political participation in trade issues. Saudi Arabia agreed to
establish an official website for trade policymaking and to ‘provide a reasonable
period ... for members, individuals, associations and enterprises to provide
comments to the appropriate authorities before such measures were adopted’.?

http://hrw.org/englishwr2k7/docs/2007/01/11/vietna14858.htm. On Armenia, the Armenian government
continues to use its powers to limit political activity, restricting freedom of assembly and persecuting those
that it perceives as a threat to its hold on power. The government also uses torture and abuse. http://
hrw.org/english/docs/2005/12/09/azerbal2177 htm.

16 Although the Armenian discussion included a discussion of the ability of that government to protect
the rights of foreigners in Armenian courts, it was not a key element of the discussion. See WTO, Report of
the Working Party on the Accession of Armenia, WT/ACC/ARM/23, 11/26/2002.

17 “Working Party on the Accession of Cambodia, Report of the Working Party on the Accession of
Cambodia’, WT/ACC/KHM/21, 8/15/2003, 7, #34-37, and 25 no. 124 on standards and TBT, 27, 30
(Action Plans).

18 ¢ Accession of the Kingdom of Cambodia’, WT/MIN (03)/18, 9/11/2003.

19 “Working Party on the Accession of Saudi Arabia’, WT/ACC/SAU/61, p. 94, #296 and #297; on
transparency and public comment, 96, 304.

20 Ibid., 96, #301-#304.
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Nepal and Macedonia were required to address the same questions, and members
of the working group seemed satisfied with the answers of the two governments.?

Vietnam’s adherence to international labor standards became an issue as it
moved closer towards joining the WTO.?? The United States wanted the Working
Party report on Vietnam’s accession to emphasize that Vietnam had not ratified
eight of the International Labor Organization’s conventions relating to core labor
standards. The US also wanted Hanoi to provide information on how it was ap-
plying these standards nationally. Vietnam and other governments objected to
such criteria.? The US, having made its point, dropped this proposed requirement,
and labor issues were not mentioned in the Report of the Working Party on
Vietnam’s accession.? This strategy may have paid off. In documents prepared for
the World Bank, the Vietnamese government admitted that it was under pressure
to do a better job implementing ILO conventions and it acknowledged that
such pressure could be useful to the government as it worked to improve social
conditions.”

WTO members attached stringent conditions for China’s accession, which were
quite different from other countries’ accession agreements.?® The document reflects

21 ‘Report of the Working Party on the Accession of the Kingdom of Nepal to the World Trade
Organization’, WT/ACC/NPL/16, 8/28/2003; and ‘Report of the Working Party on the Accession of the
Former Yugoslav Republic of Macedonia’, WT/ACC/807/27, 8/26/2002.

22 WTO, ‘Vietnam’s Talks Well into Final Stages’, 3/27/2006; and Alan Beattie ez al., “ Vietnam Leaps
Hurdles to Join Trade Body’, Financial Times, 11/7/2006. http://search.ft.com/ftArticle?queryText=
vietnam+wto+accession&y=0&aje=true&id=061107007372&x=0

23 In 2000, the United States and Vietnam signed a memorandum of understanding to cooperate on
labor rights. http://www.usvtc.org/trade/bta/MoU_DoL_MOLISA.htm; and Daniel Pruzin, ‘WTO
Circulates Accession Documents, Final Vietnam Working Party Report’, International Trade Report, 10/
26/2006, http://www.bna.com/itr/arch369.htm.

24 ‘Report of the Working Party on the Accession of Vietnam’, WT/ACC/VNM/48, 10/26/2006. Also
see Asian Analysis, Australian National University, Vietnam, September 2006, ‘Did the Government Cave
in to Strikes or did it Lead them?’> www.aseanfocus.com/asiananalysis/article.cfm?articleID=984; and
AmCham Vietnam, ‘Letter: re: Minimum Wage and Illegal Strikes Involving Violence’, 1/11/2006, at
http://www.amchamvietnam.com/679.

25 Government of Vietnam, ‘Labour and Social Issues Emerging From Vietnam’s Accession to the
WTO’, http://siteresources.worldbank.org/INTRANETTRADE/Resources/WBI-Training/viet-labor_
trao.pdf, pp. 8-9. Also see Vietnam Labor Rights Issues, 8/22/2006, at http://www.vietnamembassy-
usa.org/news/story.php?d=20060828141753. Vietnam noted that the US Government and the ILO had
helped the country revise and redraft labor laws. Vietnam had experienced more than 289 strikes from
Jan—-May 2006, which indicated workers were to some extent able to exercise their rights. For WTO
discussion, see WTO, ‘Quantum Jump Needed if Vietnam is to Ratify WTO Agreement Within
Two Years’, 5/2003; http://www.wto.org/english/news_e/news03_e/viet_nam_member_nego_12may03_
e.htm;

26 Other recent accessions have not included similar language designed to ensure that the country
applies the rule of law to all of its environs, including special/foreign trade zones or EPZs. We examined a
number of accession documents for countries that use EPZs as a means of stimulating trade and invest-
ment. See, as example, ‘Accession of the Republic of Panama’, WT/ACC/PAN/21, 10/11/1996, and
‘Accession of the Hashemite Kingdom of Jordan’, WT/ACC/Jor/35, 12/1999, both at http://www.
wto.org. None included information on administration of trade agreements, special economic zones, or
transparency. See also accessions, noted in footnotes 64-68, of Cambodia, Nepal, Macedonia, and Saudi
Arabia.
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members’ concerns about labor rights and conditions in China’s export processing
zones (EPZs). China has used these zones (special economic zones) to experiment
with market-based, outward-oriented policies. In many of these zones, the Chinese
government ignores or flouts its own labor laws. Members of the WTO expressed
concern that China might thus attract investment from countries that have
more stringent workers’ rights standards. They also noted that China lacked
an impartial judiciary, an effective and transparent social and environmental
regulatory system, and a strong central government capable of enforcing the law
(Steinberg, 2006). Reflecting these concerns, the 2001 Protocol on the Accession of AQ3S
the People’s Republic of China is an unusual document. Unlike other Accession
Protocols, it specifically comments on the effectiveness of the rule of law in
China. It states that as a condition of accession, China must enforce ‘uniform
administration of Chinese law’ throughout China. ‘The provisions of the WTO
Agreement and this protocol shall apply to the entire customs territory of China,
including ... special economic zones ... and other areas where special regimes for
tariffs, taxes and regulations are established.” The agreement also calls on China
to ‘apply and administer in a uniform, impartial and reasonable manner all its
laws, regulations and other measures of the central government as well as local
regulations, rules and other measures ... pertaining to or affecting trade ... China
shall establish a mechanism under which individuals and enterprises can bring
to the attention of the national authorities cases of non-uniform application.’*
The agreement requires China to notify the WTO about ‘all the relevant laws,
regulations and other measures relating to its special economic areas’. Finally,
it calls on China to ensure that ‘those laws, regulations and other measures
pertaining to and affecting trade shall be enforced’.?®

Thus, members generally did not use the accession deliberations to push new
entrants to change their human rights practices and attitudes. However, members
have pressed for broad changes (such as improvements in the rule of law and
greater transparency) that could facilitate human rights improvements over
time. Thus, the China accession document did not address labor laws explicitly,
but it reveals that members recognized that the failure to enforce human rights
laws, whether labor law or intellectual property law, could distort trade.
Moreover, the US action on Vietnam’s accession could signal that some countries
would be willing to use the opportunity posed by accession to obtain an acceding
state’s commitment to improve human rights governance.

WTO members not only decide which country can join the WTO, they can also
decide to deny WTO benefits (known as nonapplication) to a potential member.
Article XXXV allows members to deny application of WTO benefits to a new
member, so long as they do so before the WTO Ministerial Council approves the

27 WTO, ¢ Accession of the People’s Republic of China, Decision of 10 November 2001°, WT/L/432,
(A) 1, 2, http://www.wto.org.
28 Ibid., Sections (B), (C), 3.
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member’s accession agreement.? If countries use nonapplication under the WTO,
they must use it for all of the WTO agreements.*’

In principle, members are free to use this process to punish WTO applicants for
their human rights practices. In practice, only the United States, Peru, and El
Salvador have ever used the provision. The United States is the only WTO member
to use nonapplication as a strategy to punish other countries for human rights
violations, but it has generally done so on a temporary basis. The United States
relies on nonapplication to deny trading privileges to terrorist nations or former
members of the Soviet bloc.? In the United States extension of MFN to Russia
and several other economies in transition from Communism remains contingent
on these countries’ adherence to the provisions of the Jackson-Vanik amendment
to the 1974 Trade Act regarding freedom of emigration, a basic human right.

On trade waivers, general exceptions, and the security exception

Waivers
WTO members cannot expel another member for any reason, including the
failure to protect and promote human rights.?® Thus, countries that have abused
the human rights of #heir own citizens can remain members in good standing of the
WTO. But WTO agreements do offer members some flexibility to use trade to
address international human rights concerns in other countries. First, members
can waive WTO obligations in cases where trade may exacerbate human rights
abuses. Under GATT 1994, the members in attendance at a ministerial conference
may waive an obligation imposed on a member, provided that any such decision
is approved by three-quarters of the other members. (These waivers were supposed
to be limited to exceptional circumstances and in fact such waivers are rare.)

For example, after the members of the United Nations called for a ban on
trade in conflict diamonds, WTO member states called for and eventually agreed
upon a waiver under the WTO for such a ban (Pauwelyn, 2003: 1184-1191).

29 http://www.jus.uio.no/lm/wta.1994/iialalg.html, (g) Understanding on Interpretation of GATT
1947 Article XXXV, last searched 6/7/2007. 1 am grateful to Jeff Schott, Peterson Institute for
International Economics for clarification on this point.

30 http://www.wto.org/English/docs_e/legal_e/ursum_e.htm#General, last searched 8/10/2006.

31 The United States used nonapplication in the case of Romania (WT/L/11) (this was withdrawn);
Mongolia (WT/L/203); Krygyz Republic (WT/L/318 — withdrawn); Georgia; Armenia (WT/L/385); and
Moldova (WT/L/395). Peru and El Salvador used nonapplication for China (but this was probably not
based on human rights). Member states can rescind a nonapplication decision.

32 As Communism seemed to spread throughout Europe and Asia in the 1940s, US policymakers
wanted to prevent Communist countries from joining the GATT, arguing that these nations did not
protect political rights. The US wanted to ensure that only democratic capitalist nations could join the
WTO and in fact pushed to eject now Communist Czechoslovakia. But France and other GATT signa-
tories objected. In 1951, Congress passed a law forbidding the US government from providing commercial
concessions to the Soviet Union or any Soviet bloc country. The United States revoked Czechoslovakia’s
tariff benefits, but no nation challenged this violation of MFN. Both Cuba and Czechoslovakia remained
GATT/WTO members (until 1993 when Czechoslovakia became two countries, the Czech Republic and
Slovakia). See Aaronson (1996: 35, 82-83), and Zeiler (1999: 122, footnote 48).
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Under the waiver, nations are allowed to trade only those diamonds certified
under the Kimberley Process Certification Scheme. Members applying for the
waiver had to commit to ensure that the measures taken were consistent with
international trade rules. The Kimberley Process Certification Scheme is a way
for consumers and producers to ensure that they do not trade diamonds that
indirectly fund wars in Sierra Leone or the Democratic Republic of the Congo.?
As of January 2005, 50 member states have applied for a waiver regarding their
trade in conflict diamonds.?* The Kimberley waiver sets an important precedent,
because it is the first time that the WTO has approved a waiver to protect human
rights.®

The GATT/WTO has approved other waivers that could have an impact
on human rights conditions, but these waivers were not designed specifically to
protect human rights per se.?® For example, many industrialized countries rely
on waivers to provide preferential access to the trade of developing countries.?
Under the Enabling Clause, WTO members can establish preferences for devel-
oping countries, but they must not discriminate among developing countries,
except for the possibility of providing more generous preferences to all least-
developed countries.?® The Enabling Clause does not, however, cover specific
preferences for limited groups of developing countries granted by individual de-
veloped countries, such as those granted by EU to ACP countries under the Lomé
Convention.

33 http://www.kimberleyprocess.com. Also see WTO, ‘Waiver Concerning Kimberley Process
Certification Scheme for Rough Diamonds’, Decision of May 15, 2003. 2003, WT/L/518, 5/27/2003.

34 WTO members are allowed to waive an obligation in exceptional circumstances under the approval
of three-fourths of the members. Procedures for waivers, http://www.wto.org/english/docs_e/legal_e/11-
25_e.htm, last searched 1/06/2006. See update in Global Witness, ‘ An Independent Commissioned Review
Evaluating the Effectiveness of the Kimberley Process’, Submitted to the Ad Hoc Working Group on the
Review of the Kimberley Process 2006, at www.globalwitness.org. On November 20, the Council for
Trade in Goods accepted the text of a draft deal (G/C/W/559) that would allow parties to the Kimberley
Process Certification Scheme for Rough Diamonds to continue to waive WTO rules in order to restrict
trade in uncertified diamonds. ICTSD ¢ Goods Council considers new EC enlargement, extends Kimberley
waiver’, WTO News, 11/20/2006.

35 Others such as Canadian Trade Minister Pierre Pettigrew agreed. Foreign Affairs and International
Trade Canada, Press Release, ‘Pettigrew Welcomes WTO Waiver for Kimberley Process Certification
Scheme’, 5/22/2003, http://wO01.international.gc.ca/MinPub/Publication.asp?publication_id=380114&
Language=E, last searched 8/10/2006.

36 For an update on these waivers, see http://www.wto.org/english/thewto_e/gcounc_e/meeting_
july06_e.htm.

37 The first such waiver was in 1971. WTO High Level Symposium on Trade and Development
Geneva, 17-18 March 1999. Background document Development Division World Trade Organization,
‘Developing Counties and the Multilateral Trading System: Past and Present, Background Note by the
Secretariat’, http://www.wto.org, last searched 2/10/2006. In 1981, the contracting parties of the GATT
developed and adopted a declaration entitled, ‘Differential and More Favorable Treatment, Reciprocity
and Fuller Participation of Developing Countries.” The declaration, the Enabling Clause, was adopted by a
decision of the contracting parties.

38 http://www.wto.org/English/res_e/booksp_e/analytic_index_e/wto_agree_02_e.htm#index969230,
and  http://www.wto.org/English/res_e/booksp_e/analytic_index_e/wto_agree_01_e.htm#index124599,
last searched 8/14/2006.
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In general, members did not object to these specific preferential schemes. But in
1993, a GATT panel found that the EU banana import scheme violated MFN. This
meant that all preference schemes that provided benefits to some countries, rather
than all developing countries, could violate GATT rules. Eventually, the EU
requested a GATT/WTO waiver that would allow it to continue to provide the
special trade preferences to the ACP countries. In June 2000, the EU developed
a new approach to its preference scheme for ACP countries, the Coutonou
Agreement.?®

Some of these preference programs have human rights conditionality clauses.
The EU’s Generalized System of Preferences—Plus (GSP-Plus), authorized under the
Enabling Clause, provides additional market access to developing countries that
support sustainable development and good governance policies. Specifically, these
countries must have ratified key human rights conventions (as well as labor rights
and environmental laws) and effectively implemented them through national
law.*® The labor standards include provisions of the ILO conventions on the
abolition of forced labor, freedom of association, and the right to collective bar-
gaining; nondiscrimination in employment and occupation; and abolition of child
labor by the beneficiary country’s national legislation.*! Finally, the EU’s Cotonou
Agreement requires that recipients of preferential market access meet certain
human rights obligations.*? Across the pond, the United States GSP program
requires GSP recipients to adhere to certain requirements related to workers rights
and the protection of intellectual property rights.*® Thus, while the US focuses
on specific human rights, the EU uses GSP to promote its view that human rights
are universal and indivisible.

Taken in sum, these waivers (and the enabling clause) demonstrate that WTO
members acknowledge that there are times when members may waive WTO rules
to ensure that member states do not undermine their human rights obligations.
But trade waivers may not be the most effective tools to use at the intersection
of trade and human rights. Waivers are temporary measures and human rights
problems generally cannot be solved on a temporary basis (Pauwelyn, 2003).
Moreover, these waivers provide little guidance to trade policymakers on how to
react to future conflicts between WTO rules and human rights objectives.

39 ‘The Status of Trade Preferences in the WTO’, http://www.fao.org/DOCREP/004/Y2732E/
y2732e08.htm, searched 8/12/2006.

40 ‘EU  Generalised System of Preferences’, http://europa.eu.int/rapid/pressReleasesAction.do?
reference=IP/05/ ..., last searched 2/17/2006.

41 ‘European Communities, Trade Policy Review’, WT/TPR/S/136, #62, p. 35.

42 http://www.devstud.org.uk/publications/papers/conf01/confO1raffer.doc—; and Bridges, ‘EU-ACP
Contonou Waiver Finally Granted’, http://www.ictsd.org/weekly/01-11-15/story2.htm, both last searched
2/15/2006.

43 US T.R., ‘US Generalized System of Preferences Guidebook, 1/2006°, http://www.ustr.gov/
Trade_Development/Preference_Programs/GSP/Section_Index.html
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Exceptions
WTO members might find the foundation for a more effective approach to pro-
tecting human rights at home or responding to human rights abuses abroad in
one of the GATT WTO’s exceptions — Article XX and Article XXI. Article XX
permits members to restrict trade when necessary to ‘protect human, animal or
plant life or health; protect public morals; secure compliance with laws or regu-
lations which are not inconsistent with the provisions of this Agreement’, or to
conserve natural resources (Lim, 2001: 6; Jackson, 1998: 175-201).%* Article
XX paragraph (a) allows nations to ban trade under a public morals exception.
Citizens in a WTO member state could be offended by human rights violations in
another member state, but no nation has sought to justify a human rights ban on
trade as an offense to public morals.*® Article XX paragraph (e) covers measures
directed at goods produced by prison labor. The paragraph explicitly refers to
the products of prison labor rather then the labor conditions under which they
are produced. Therefore it seems designed to protect domestic industries rather
than workers from other countries that toil in unfair conditions. However, some
scholars argue that governments might use paragraph (e) to ban trade from
countries where workers toil in conditions of slave labor, forced labor, or child
labor.*¢

Brazil tried to use Article XX to justify a ban on imports of retreaded and used
tires in the interest of protecting public health, a human right delineated in the
Brazilian constitution. But a WTO dispute settlement panel was not convinced
by this argument. The EU claimed that Brazil’s import ban on retreaded and used
tires were WTO inconsistent and treated retreaded and used tires differently. Brazil
did not deny the WTO inconsistency of the targeted measures. Brazil held that
the measures are justified under Article XX (b) as necessary to ‘protect human,
animal, and plant life and health’ and that no alternative measures are reasonably

44 The text of Article XX is at http://www.wto.org/english/res_e/booksp_e/booksp_e/analytic_
index_e/gatt19 ...

45 This provision of the article was not tested in dispute settlement until 2003, in a dispute related to a
ban on internet gambling. See Zagel (2005: 13, footnote 37), when Antigua and Barbuda requested
consultations with the United States regarding measures applied by central, regional, and local authorities
in the United States that affected the cross-border supply of gambling and betting services. The panel found
the use of the provision justified as long as it did not violate existing trade obligations or discriminate
among domestic/foreign providers. Nations might use a public morals exception to protect the rights of
women or children (internet pornography). But these articles contain a necessity test that requires that
measures pass a ‘weighting and balancing test’, to see if a measure is necessary to achieve the intended goal
and the trade impact of the challenged measure. Governments should implement the least-trade-restrictive
means to reach the goal (whether product labeling or an import ban). But law Professor Joost Pauwelyn
believes that by broadly interpreting the per se prohibited market access restrictions exhaustively listed in
Article XVI of the GATS, the Appellate Body has considerably expanded the reach of GATS prohib-
itions ... to include also substantive qualitative regulations ... This may well mean that ... the validity of
scores of domestic services regulations ... are threatened.” See Joost Pauwelyn (20035), last searched 7/20/
2006.

46 Also see Zagel (2005:12, fn. 32); and Lim (2001: 7).
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available. The Brazilian government claimed that its measures are supported by
its constitutional duty to ‘defend and preserve the environment for the present
and future generations’ and to guarantee the right to health ‘by means of social
and economic policies aimed at reducing the risk of illness’.*” However, in a
241-page decision, a WTO investigative panel announced on June 12, 2007 that
although Brazil had the right to restrict trade in certain goods on environmental
or medical grounds, it could not be used as an excuse for trade discrimination or
protectionism.*®

In 2005, the UN high commissioner for human rights noted that ‘“member
states’ obligations towards their own populations could fall within the compass of
the ‘public morals’, ‘public order’ and human life and health exceptions of the
WTO.”*® However, in the 58 years of the global trading system, no GATT or
WTO member has successfully used this article to ban trade explicitly in the
interest of human rights (Marceau, 2002 and Bal, 2001: 62-108). As a result,
policymakers have little guidance from the Dispute Settlement Body or the
Appellate Body regarding when and how these exceptions might be used to pro-
mote human rights.

The GATT/WTO provides another option to ban trade in the interest of pro-
tecting human rights. The Article XXI exception allows nations to take any action
that a member deems necessary for the protection of its essential security interests
or to pursue its ‘obligations under the United Nations Charter for the maintenance
of international peace and security’, but there are some limitations to this article.
The language allows members to take action for their own security. Members are
not permitted, however, to take trade action to protect another member’s security
or the citizens of another member, unless the UN Security Council authorizes

47 Bridges Trade BioRes, http://www.ictsd.org/biores/07-03-16/story2.htm; and ‘WTO Panel Created
on EU-Brazil Retreaded Tyres Dispute’, 6/16/2006; http://www.trade-environment.org/page/legal/
Tyres_Brazil_factsheet_June06.pdf; and http://www.ictsd.org/biores/06-02-03/story1.htm; and Bridges
Trade Bio Res, ‘EU Submits First Submission in Trade Dispute, Civil Society Weighs In’, 7/14/2006, http://
www.ictsd.org/biores/06-07-14/story2.htm, all searched 4/24/2007. On the Brazilian government
suggestion that it has a constitutional duty to protect the right to health and the environment, see Bridges
Trade Bio Res, “WTO Panel Created on EU-Brazil Retreaded Tyre Dispute’, 6/2/2006, http://www.
ictsd.org/biores/06-02-03/story1.htm, all searched 8/14/2006.

48 Brazil — Measures Affecting Imports of Retreaded Tires, http://www.wto.org/english/tratop_e/
dispu_e/cases_e/ds332_e.htm; and Bradley S. Klapper, ‘Brazil Broke Global Trade Rules’, AP, 6/12/2007,
at biz.yahoo.com/ap/070612/wto_brazil_eu_tires.html?.v=2.

49 Office of the UN High Commissioner for Human Rights, ‘Human Rights and World Trade
Agreements: Using General Exception Clauses to Protect Human Rights’, p. 6.

50 Some scholars allege that “in the Shrimp-Turtle case, the Appellate Body of the WTO confirmed
that import restrictions may be justifiable under WTO law for protecting human rights values.” However,
the Appellate Body did not link the notion of conservation of exhaustible natural resources to human
rights values.” The case is US - Import Probibition of Shrimp and Shrimp Products, Report of the
Appellate Body, WT/DS58/AB/R (October 12, 1998). The quote is from Howse (2002: 6, footnotes 9, 10,
8-10); and Consultative Board to the Director-General Supachai Panitchpakdi, ‘The Future of the WTO”,
2004, pp. 52-53.
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trade restrictions.” Member states have used this provision to put in place trade
sanctions against nations such as South Africa and Somalia, which violated
the human rights of their own people.® Although many nations commit such
human rights violations, it is exceedingly difficult to get the members of the UN
Security Council to agree that trade sanctions are an appropriate strategy to
improve human rights conditions in other countries.

On dispute settlement

As noted above, the members of the WTO have never had a trade dispute that
centered directly on human rights considerations. To some extent, this is because a
WTO member that violates human rights is unlikely to challenge trade restrictions
put in place to pressure that government to alter its behavior. Such a country, say
Burma, with a record of human rights abuse, would probably not want these issues
discussed at the WTO, and thus is unlikely to challenge the United States, which
has put in place trade sanctions to influence Burma’s human rights practices.?
India almost challenged the EU’s labor rights clauses in its GSP program.
As noted above, the EU’s GSP program grants either duty-free access or a tariff
reduction to certain imported products, depending on which of the GSP arrange-
ments a country enjoys. But a beneficiary country is not automatically or un-
conditionally entitled to these benefits. The EU can withdraw trade preferences
granted to developing countries under these arrangements if the beneficiary

51 Article XXI provides that:
Nothing in [the GATT] shall be construed:

(a) to require any contracting party to furnish any information the disclosure of which it considers
contrary to its essential security interests; or

(b) to prevent any contracting party from taking action which it considers necessary for the pro-
tection of its essential security interests

(i) relating to fissionable materials or the materials from which they are derived;

(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic in
other goods and materials as is carried on directly or indirectly for the purpose of sup-
plying a military establishment;

(ili) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and security. Article
XXI was determined to ensure that governments could take care of real security interests.

52 The United States has also used this provision against countries such as Libya and Iraq, which it
defined as terrorist nations. Over the past several years, US and/or multilateral sanctions have been placed
on several significant oil-producing countries, including Iran, Iraq, Libya, Sudan, and Syria. In addition,
North Korea has faced energy sanctions by the European Union and the United States, while Cuba and
Burma (Myanmar) remain subject to comprehensive US trade sanctions, including energy, http://
www.eia.doe.gov/emeu/cabs/sanction.htm, last searched 1/06/2006. These WTO members have not
challenged the use of sanctions under Article XXI.

53 US Department of State, ‘Report on US Trade Sanctions against Burma’, 4/28/2004, http://
www.state.gov/p/eap/rls/rpt/32106.htm, last searched 8/14/2006. Prior to 2003, the US had placed a ban
on new investment in Burma, a ban on arms sales to Burma, limits on humanitarian assistance to Burma,
and a ‘no’ vote on any loan or assistance to Burma by international financial institutions.
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country systematically violates core UN and ILO conventions on human and labor
rights or exports goods made by prison labor.?* In recent years, the EU included
additional preferences for countries engaged in efforts to combat drug production
and trafficking. However, according to trade scholar Lorand Bartels, ‘there was
no mechanism for a beneficiary country to apply for these special preferences.
The EC decided on the beneficiaries based on its own criteria’ (Bartels in Cottier
et al., 2005: 468-472).

In late 2001, the EC added Pakistan to this list. The Indian government
thought this was discriminatory and on 9 December 2002 India requested the
establishment of a WTO panel to determine whether provisions under the EU’s
GSP program relating to labor rights, the protection of the environment, and to
combat drug production and trafficking were compatible with WTO rules.’® The
request received wide attention, largely because it was the first to contest a trade
measure used to promote respect for a particular category of human rights.
However, in March 2003, India informed the EC that it was withdrawing its
challenge on tariff preferences granted under the GSP’s environmental and labor
clauses (but maintaining the rest of its challenge on drug production and traffick-
ing).*® While India did not publicly explain its reasons for limiting its challenge,
India had long been amongst the most vocal opponents of including labor rights in
the purview of the WTO. To initiate a WTO dispute centered on labor rights
would not only seem to directly contradict this position, but might also spur other
members to bring labor issues into the WTO’s purview (something India and many
other nations would like to avoid).

In the absence of jurisprudence, prominent legal scholars have debated how the
dispute settlement system could handle this type of dispute. WTO official and legal
scholar Gabrielle Marceau has argued that WTO adjudicating bodies do not
appear to have the competence to reach any formal conclusion that a non-WTO
norm has been violated, or to require any action that would enforce a non-WTO
norm over WTO provisions. By so doing, the WTO adjudicating body would
effectively be adding to the member’s WTO obligations without their assent
(Marceau, 2002: 6-31). Law professor Joel Trachtman also notes that the WTO

54 The Generalized System of Preferences, http://europa.eu.int/comm/trade/issues/global/gsp/index_
en.htm,

55 Request for the establishment of a panel by India, WT/DS246/4, December 9, 2002, p. 2. India
considered that the tariff preferences accorded by the European Community under the special arrange-
ments, (i) for combating drug production and trafficking and (ii) for the protection of labour rights and the
environment, create undue difficulties for India’s exports to the European Community, including for those
under the general arrangements of the European Community’s GSP scheme, and nullify or impair the
benefits accruing to India under the MFN provisions of Article I: 1 of the GATT 1994 and paragraphs
2(a), 3(a), and 3(c) of the Enabling Clause. The European Community is in the process of modifying its
GSP program, http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds246_e.htm.

56 Bridges Weekly Trade News Digest, ‘India Challenges EU GSP Scheme on Environment and
Labour Standards’, www.ictsd.org/weekly/03-01-15/story3.htm. Bridges Weekly, ‘DSB: India Wins
Landmark EU-GSP case’, 11/5/2003, www.ictsd.org/weekly/03-11-05/story1.htm, both last searched
8/15/2006.
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Appellate Body recently confirmed the principle that WTO adjudicating bodies do
not have the competence to reach a formal conclusion that a non-WTO norm has
been violated.’ However, many scholars also believe that the WTO should give
deference to human rights laws, which are perceived as jus cogens and thus have
direct effect in WTO law (Marceau, 2002: 5, Trachtman, 1998: 9, and Pauwelyn,
2001).

On the other hand, a trade dispute centered on human rights questions might
provide greater clarity as to whether the WTO agreements are superior to or of
equal value to other international laws. Moreover, depending on the nature of the
dispute, it could provide insights into whether conditioning of trade (as in the EU
preferences noted above or in the Kimberley waiver) based on nontrade policies
such as human rights violates MFN privileges.

On trade policy reviews

Every member of the WTO is required to present its trade policy at a formal
session, where members openly debate that nation’s trade conduct. The largest
trading nations must be reviewed every two years, the next 16 are reviewed every
four years, and others are reviewed every six years. The WTO system allows
developing countries a longer period between reviews. According to the WTO
Secretariat, ‘the reviews have two broad results: they enable outsiders to under-
stand a country’s policies and circumstances, and they provide feedback to the
reviewed country on its performance in the system’ (Keesing, 1998: 1, 12). Thus,
we sought to ascertain if members of the WTO considered human rights an
important element of a member states’ policies and circumstances. We examined a
sample of recent trade policy reviews reflecting developing and middle-income
countries: Egypt (2005), Morocco (2003), China (2006), Colombia (2006),
Bolivia (2006), Romania (2005), El Salvador (2003), Gambia (2004), Brazil
(2004), Slovenia (2002), Thailand (2003), and Malaysia (2005). We also exam-
ined reviews of the European Communities (2005, 2007) and the United States
(2004, 2006). We found that WTO members occasionally discussed human rights
as they provided feedback on member’s trade performance.

In these reviews, some members acknowledged a relationship between economic
growth, the rule of law, and human rights. The representative of Egypt stressed

57 Professor Trachtman believes another case provides insights into the WTO’s ability to compel
nations to meet their obligations under international law. This case and the Appellate Body Report,
Mexico — Tax Measures on Soft Drinks and Other Beverages, can be found at WT/DS308/AB/R (March 6,
2006). E-mail, Professor Joel Trachtman, The Fletcher School of Law and Diplomacy, Tufts University, to
S. Aaronson, 8/16/2006. On March 6, 2006, the Appellate Body Report was circulated to Members. The
Appellate Body found that the Panel did not err in rejecting Mexico’s request that it decline to exercise
jurisdiction. In addition, the Appellate Body upheld, albeit for different reasons, the Panel’s finding that
Mexico’s measures do not constitute measures ‘to secure compliance with laws or regulations’ within the
meaning of Article XX(d) of the GATT 1994 because that provision does not permit WTO Members to
take measures that seek to secure compliance by another Member of that other Member’s international
obligations. http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds308_e.htm



Seeping in slowly 23

that it had put in place new laws to protect intellectual property rights and the
rights of consumers. He added that ‘new laws had been enacted to foster political
participation’ and to strengthen civil society. He argued ‘these landmark political
reforms would enhance the trust in Egypt’s commitment to the current economic
and social reforms.”*®

The trade policy reviews also revealed that, while many countries were willing
to change the various aspects of their legal systems to promote trade and invest-
ment, policymakers were also determined to preserve their social compact and
their human rights priorities. For example, in its trade policy review, Romania
stressed that it required investors to ensure that they would not violate environ-
mental protection regulations, affect Romanian national security, or ‘affect the
public order, health, or morality’.5® In Bolivia’s review, the representative from
Bolivia stressed that Bolivia had made ‘considerable efforts to adapt to world trade
rules [and] trusted that its trading partners would appreciate what had been done,
and ... make commitments ... in order to enhance the economic and social welfare
of their economies’.%

Some members used their trade policy review as a platform to tout their activism
on human rights issues. Ecuador’s review noted that, ‘Ecuador had established
specialized tribunals to defend children’s and women’s rights, for example to deal
with child pornography. These were priority areas.’® With these assertions,
Ecuador was trying to send a message about its human rights priorities and the role
of the courts. While many people may not see these issues as trade related, Ecuador
thought it important enough to discuss at its trade policy review.

China’s trade policy review provided a particularly insightful window into how
members view and act on the relationship between WTO obligations and human
rights. Members did not specifically condemn or applaud Chinese human rights
conditions or practices; yet some human rights concerns were clearly key elements
of the discussion. The Chairperson (Claudia Uribe from Colombia) noted that
China had dramatically reduced poverty from 73 % of the population to 32 % in
2003 and improved the rule of law to the benefit of its citizens and the global
community.®® China in response stressed it would do more at home and abroad to
‘lift others out of poverty’ such as expanding its aid and technical assistance pro-
grams and investing in rural education and infrastructural development at home
and abroad.®® The discussant noted for the first time that China was publicly

58 ‘Trade Policy Review, Egypt’, WT/TPR/M/150, July 26 and 28, 2005, Comments of the
Representative of Egypt, 3, Discussant comments, 6—7, European comments, 7, Japan, 8, United States, 9,
China, 12 (especially on SPS and TBT).

59 “Trade Policy Review, Romania’, WT/TPR/M/155/Add.1, 1/18/2006, p. 15.

60 ‘Trade Policy Review, Bolivia’, WTO/TPR/M/154/Add.1, 1/16/2006, p. 37.

61 ‘Trade Policy Review, Ecuador’, ‘Draft Minutes of Meeting’, WT/TPR/M/148, #93.

62 ‘Trade Policy Review, People’s Republic of China’, WT/TPR/M/161, 6/6/2006, p. 1-2 and final
comments #181, p. 5.

63 WT/TPR/M/161, #13, 18, p. 3.
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debating ‘how to reform’, especially put in place property rights, create jobs and
how to address income inequality, especially between rural and agrarian areas.®
He seemed to be applauding China for inviting public comment on some of these
issues. But developing and industrialized country members also expressed concern
about China’s commitment to the rule of law, the right to information (not a
human right under the UDHR although instrumental to democracy and effective
governance), and inadequate protections for public comment (right to political
participation and due process rights) on issues such as food safety.% Moreover, the
representative of the EC noted that China’s trade policy ‘should contribute to a
more sustainable production patterns, rather than to lower standards’ to meet new
social and environmental challenges.%® In response, the representative of Cuba
expressed concern ‘over questions ... which involved value judgments about
China’s political, legal or social structure, and were not subject to WTO obliga-
tions’.%

Members from around the world complemented China on its efforts to comply
with its WTO commitments but expressed concern regarding its enforcement of
intellectual property rights.®® WTO members also commended China for openly
discussing its challenges, and the representative of China in turn stated, ‘It was
also a very useful exercise for China.’?

Some industrialized countries have also used the trade policy review process
to press developing countries to improve their compliance with internationally
accepted labor standards within export processing zones (EPZs). For example, the
representative of the United States noted during El Salvador’s trade policy review
that there were reports of violations of workers’ rights in the EPZs. The rep-
resentatives of the United States and the European Union urged El Salvador to
reconsider the use of these zones to stimulate growth.™ The United States also used
its own 2004 trade policy review to make a connection between labor rights and
trade. The US government report noted, in the context of the Doha ministerial
Declaration, that the subject of implementation of core labor standards was

64 WT/TPR/M/161, #25, 27, 28, 29, pp. 4-5.

65 WT/TPR/M/161, Comments of the US Representative on transparency #40, 42, public comment,
#41, IPR, 40; Comments of India on transparency especially for SPS, #62, New Zealand, #58, Canada.
#78, Norway on a lack of transparency especially on SPS, #80, EC on transparency, #96, Singapore on
transparency, #110,

66 WT/TPR/M/161, #95. China’s response on transparency, #146, 147. The US urged China to
‘consider a system seeking public comment on all draft measures’, #148, but China responded that ‘the
transparency obligation did not cover the whole drafting process’. It also added, however, that it had
published the draft Property Rights law and sought public comments. #149.

67 WT/TPR/M/161, #118, response of the representative from Cuba.

68 WT/TRP/M/161, Concluding remarks, #1835, Switzerland on IPR, #44; Japan on IPR, #51, Korea,
#60, Norway, #79.

69 WT/TPR/M/161, Concluding remarks, #178, #179. Surprisingly, member states never discussed
labor rights.

70 ‘Trade Policy Review of El Salvador’, WT/TPR/M/111, February 3 and 5, 2003, pp. 10-11.
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relevant for trade policy reviews.” However, some other WTO members were
offended by this tactic. In the discussion of US trade policies that followed, India
noted that the ILO, not the WTO, was competent to deal with labor issues.
Moreover, the Indian representative stressed that these reviews should not deal
with ‘non-trade’ issues. The government of Venezuela seconded these remarks.™

Human rights concerns also seeped into the trade policy reviews of countries
in the industrialized world. Both the European Union and the United States fre-
quently talked about their commitments to promoting labor rights internationally
(see below). The EU noted that one of the reasons for its expansion throughout
Europe had been to advance human rights throughout Europe and to promote
‘decent work’ around the world.” But not everyone agreed with these strategies.
For example, at the review of the European Community in 2004, Australia noted

71 WTO, Trade Policy Review Body, ‘Report by the United States’, 12/17/2003, WT/TPR/G/126. See
Section 100, “WTO ministers renewed their commitment to the observance of internationally recognized
core labor standards in the 2001 Doha Ministerial Declaration. Recognizing that there is a connection
between labor standards and trade issues, we believe that the subject of implementation of core labor
standards is relevant for TPRM reviews. In reviews of other countries, the United States has raised ques-
tions about the application of core labor standards. In that spirit, we are including, in this statement,
relevant information on US labor law and practice as it relates to fundamental workers’ rights.” Also see
sections 97 and 98, which describe US objectives regarding labor rights: ‘The labor-related overall US
trade negotiating objectives are threefold. First, to promote respect for worker rights and rights of children
consistent with the core labor standards of the International Labor Organization (ILO). TPA defines core
labor standards as: (1) the right of association; (2) the right to organize and bargain collectively; (3) a
prohibition on the use of forced or compulsory labor; (4) a minimum age for the employment of children;
and (5) acceptable conditions of work with respect to minimum wages, hours of work, and occupational
safety and health. Secondly, to strive to ensure that parties to trade agreements do not weaken or reduce
the protections of domestic labor laws as an encouragement for trade. And finally, to promote the
universal ratification and full compliance with ILO Convention 182 —which the United States has
ratified — concerning the elimination of the worst forms of child labo.” The principal trade negotiating
objectives in TPA include, ‘ for labor, the provision that a party to a trade agreement with the United States
should not fail to effectively enforce its labor laws in a manner affecting trade. TPA recognizes that the
United States and its trading partners retain the sovereign right to establish domestic labor laws, and to
exercise discretion with respect to regulatory and compliance matters, and to make resource allocation
decisions with respect to labor law enforcement. To strengthen the capacity of our trading partners to
promote respect for core labor standards is an additional principal negotiating objective, as is to ensure
that labor, health or safety policies and practices of our trading partners do not arbitrarily or unjustifiably
discriminate against American exports or serve as disguised trade barriers. A final principal negotiating
objective is to seek commitments by parties to trade agreements to vigorously enforce their laws prohi-
biting the worst forms of child labor.”

72 India wished to draw attention to the view of ministers, both at Singapore and at Doha, that while
they were committed to the observance of internationally recognized core labour standards, the competent
body to set and deal with labour standards was the International Labor Organization (ILO). It was clear,
therefore, that the WTO was not competent to deal with this matter. The representative of India recalled
the mandate of the Trade Policy Review Mechanism (TPRM) exercise and stated that it could not be used
as an open forum to discuss non-trade issues or address issues not discussed elsewhere in the WTO.
Venezuela joined the representative of India in his assessment that it was not pertinent to discuss labour
issues in the context of the TPRM. Discussion of those issues belonged in the ILO. WTO, Trade Policy
Review, ‘Minutes of Meeting’, 1/14-1/16, WT/TPR/M/12615 March 2004. Also see Trade Policy Review,
‘Report by the United States’, WT/TPR/G/160, March 3, 2006, 24-27.

73 Trade Policy Review, ‘Report by the European Communities’, WT/TPR/G/177, January 22, 2007.

TQl
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that ‘the EC’s endeavor to pursue social and environmental objectives in its
regional, bi-regional and bilateral trade arrangements raises some concerns’.™
It didn’t delineate what these concerns were, but the Australian representative
went on to ask if the EC had any data on the effectiveness of its strategy. The
European Community responded, ‘Trade policy is ... an important vehicle for
social and environmental objectives, alongside a range of other policy areas.’™

With trade policy reviews, member states discuss the broad context in which
trade occurs. Human rights concerns are a small but emerging component of these
discussions.

On amendments and clarifications

From time to time, WTO members discover that they must either clarify or amend
the language in particular WTO agreements. Such clarifications are rare, but when
necessary, members can supplement existing language or issue a clarification.
While amendments and clarifications have generally not involved human rights
questions, in recent years, WTO members found that they must clarify WTO rules
in response to real-world conditions, such as the public health exceptions to the
TRIPS agreement.

The TRIPS Agreement has always allowed nations to take an exception in times
of public health emergencies, but some governments, such as South Africa, feared
that if they took such steps they might alienate foreign investors. In 2001, when
members of the WTO finally agreed to launch a new round of trade negotiations in
Doha, countries such as Brazil, South Africa, and India and many others made sure
that the relationship between TRIPS and access to affordable medicines were a key
part of the discussion.” In the Doha Declaration, they stated that the WTO’s IPR
rules ‘do not and should not prevent countries from taking measures to protect
public health’. The negotiators agreed to promote ‘both access to existing medi-
cines and the creation of new medicines’.” They also agreed to permanently
amend the TRIPS agreement to ensure that it is clear that countries can take a wide
range of trade-related actions to protect public health.

Several countries, including Brazil, India, Bolivia, Colombia, Cuba, Dominican
Republic, Ecuador, Peru, Thailand, and others, would like to amend TRIPS
again to protect traditional or indigenous knowledge. Such knowledge is often
passed from one family or tribal member to another and is not written down or
protected under twentieth-century rules. Policymakers from these countries fear

74 Trade Policy Review, ‘European Communities’, WT/TPR/G/136, pp. 10-11, paragraphs 33-39.

75 Trade Policy Review, ‘European Communities’, WT/TPR/M/136/Add.1, Question 1 of Australia.

76 UNDP, ‘Human Development Report’, p. 135; and Robert Howse and Makau Mutua (2000: 14),
http://www.ichrdd.ca/english/commdoc/publications/globalization/w ...

77 For a history of these negotiations, see http://www.wto.orglenglish/tratop_e/trips_e/health_
background_e.thm, last searched 12/05/2006; also see Sangeeta Shashikant, ‘Heated Discussions as Trips
and Health Deadline Is Missed’, South-North Development Monitor SUNS #5772; ¢African Group
Rejects EU TRIPS Amendment Proposal’, Inside US Trade, 10/7/2005; ‘African Group, US Discuss
Possible Trips and Health Solution’, Inside US Trade, 10/28/2005.
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that industrialized country pharmaceutical and agricultural companies will adapt
indigenous knowledge, such as that relating to medicinal plants (for example, aloe
and taxol) without fairly compensating the true owners of such knowledge. As a
result, they want to amend TRIPS to make it consistent with the Convention on
Biological Diversity (CBD). They have proposed that TRIPS should require patent
applicants to disclose the country of origin of genetic resources and traditional
knowledge used in the inventions, evidence that they received ‘prior informed
consent’ (a term used in the CBD), and evidence of ‘fair and equitable’ benefit
sharing.”™

At the WTO ministerial, members of the WTO agreed to review Article 27.3(b)
of the Agreement, which deals with patentability or non-patentability of plant
and animal inventions, and the protection of plant varieties.” But these talks have
made little progress. Bolivia expressed its concerns about this lack of progress
during its trade policy review.%°

Trade negotiations

Trade negotiations offer the most direct route to resolving perceived conflict
between WTO rules and the human rights obligations of member states. GATT
and WTO members have long debated whether or not labor rights should become
part of the global trading systems disciplines; but they have yet to find common
ground. During the Uruguay Round, GATT members decided that non-trade
issues, including food security and access to affordable food, should become part
of negotiations on agriculture. However, WTO members have not yet agreed on
how they can ensure that trade in food does not undermine food security (access
for all people at all times to sufficient food for a healthy life).®!

78 http://www.wto.org/english/tratop_e/trips_e/art27_3b_background_e.htm.

79 Broadly speaking, part (b) of paragraph 3 (i.e. Article 27.3(b)) allows governments to exclude some
kinds of inventions from patenting (that is, plants, animals, and ‘essentially’ biological processes [but
microorganisms and nonbiological and microbiological processes have to be eligible for patents]).
However, plant varieties have to be eligible for protection either through patent protection or a system
created specifically for the purpose (‘sui generis’) — or a combination of the two.

80 http://www.wto.org/english/tratop_e/trips_e/art27_3b_background_e.htm;  WT/MIN(05)/W/3/
Rev.2, December 8, 2005, ‘Doha Work Programme’, Ministerial Declaration, at http://www.wto.org/
english/thewto_e/minist_e/min05_e/final_text_e.htm; and ‘Trade Policy Review, Bolivia’, WT/TPR/M/
154, 1/16/2006, 16.

81 To ensure food security, a food system should be characterized by (i) the capacity to produce, store,
and import sufficient food to meet basic needs for all; (ii) maximum autonomy and self-determination
(without implying self-sufficiency), which reduces vulnerability to international market fluctuations and
political pressures; (iii)reliability, such that seasonal, cyclical, and other variations in access to food are
minimal; (iv)sustainability, such that the ecological system is protected and improved over time; and (v)
equity, meaning, as a minimum, dependable access to adequate food for all social groups.” Jostein
Lindland, OECD, ‘Non-Trade Concerns in a Multifunctional Agriculture: Implications for Agricultural
Policy and the Multilateral Trading System, COM ?AGR/CA/TD/TC/WS(98)124, http://www1.0ecd.org/
agr/trade/ws98-124.pdf. In November 2004, the FAO issued voluntary guidelines for governments to help
their people progressively achieve the right to food http://www.fao.org/docrep/meeting/009/y9825e/
y9825e00.htm, both last searched 8/12/2006.
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Labor rights

Some policymakers and scholars posit that when governments undermine
core labor rights (freedom of association and the right to organize and bargain
collectively; nondiscrimination in the workplace; effective abolition of child
labor; and freedom from forced labor), these governments are essentially allowing
competition on the basis of unfair advantage. Thus, they conclude that the failure
to protect core workers rights may distort trade (ILO Declaration, 1998 and
Howse, 1999: 2-3).82 Reflecting that perspective, several countries from Europe,
the US and Canada, tried to broaden the GATT’s limited language on labor rights
from 1948 to 1994. But policymakers from numerous developing countries often
argued that these labor standards comprised de facto trade barriers. In the end,
these countries were unable to broaden the GATT’s limited references to labor
rights.

With the creation of the WTO, labor activists, human rights activists, and many
government officials wanted to make the negotiation of labor rights the first hu-
man rights issue directly discussed by WTO member states.?® During the
Marrakech ministerial conference of the GATT in 1994, the United States,
Norway, and several other countries hoped to include labor standards (and
environmental issues) in the final Declaration, but many developing countries
again balked. The chair of the Trade Negotiating Committee referred to, but did
not endorse, proposals for an examination of the relationship between labor
standards and the trading system.?* In 1996, at the Singapore ministerial, some
members demanded negotiations on core labor standards, but several developing
countries again objected.® In the Singapore Declaration, members re-stated their
commitment to observe internationally recognized core labor standards. They
affirmed that the International Labor Organization (ILO), rather than the WTO,
was the competent body to discuss and address these standards and declared
that governments must not use labor standards for protectionist purposes.®® But

82 1In 1998, the 175 members of the ILO agreed on four ‘fundamental principles and rights at work’
that all countries, regardless of their level of development, should respect and promote. Howse (1999:
2-3).

83 Howse (1999: 131), ‘Guide to WTO Law and Practice’, 491; and www.wto.org/english/res_e/
boosp_e/analytic_index_e/gatt19.

84 Concluding remarks of the Chairman of the Trade Negotiations Committee of the Multilateral
Trade Negotiations of the Uruguay Round at Marrakesh, GATT Doc. MTN.TNC/MIN (94)/6 (April 15,
1994).

85 Press Briefing Trade and Labor Standards, http://www.wto.org/english/the wto_emin96_3/
labstand.htm.

86 Singapore ministerial Declaration, 12/13/1996, http://www.wto.org/english/thewto_e/minist_e/
min96_e/wtodec_e.htm. ‘We renew our commitment to the observance of internationally recognized core
labour standards. The International Labour Organization (ILO) is the competent body to set and deal with
these standards, and we affirm our support for its work in promoting them. We believe that economic
growth and development fostered by increased trade and further trade liberalization contribute to the
promotion of these standards. We reject the use of labour standards for protectionist purposes, and agree
that the comparative advantage of countries, particularly low-wage developing countries, must in no way
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some countries sought to continue the discussion about including labor rights in
the WTO at Seattle. They failed to win approval, but that failure does not mean
they won’t try again.

Access to affordable food and food security

Farmers occupy a special place in many countries. Policymakers are under-
standably reluctant to undermine the ability of domestic farmers and agribusiness
firms to make food available to their citizens. But under international law, policy-
makers are also supposed to comply with international law relating to food. The
Universal Declaration of Human Rights does not explicitly delineate a right to
food, but it states that everyone has the right to life and also states that “everyone
has a right to a standard of living adequate for the health and well-being of himself
and his family, including food’.%” Therefore, states are not to take actions that
deprive people of access to adequate affordable food.® Moreover, governments
are obligated ‘to take into account ... international legal obligations regarding the
right to food when entering into agreements with other States or with international
organizations’.®® Thus, before they make trade deals, policymakers are supposed
to weigh how such agreements may affect access to safe affordable food of citizens
and non-citizens (food security). Policymakers are also supposed to examine how
trade liberalization may affect the human rights of small farmers in the developing
world.

But policymakers did not talk about food security or how trade liberalization
affected small farmers at the GATT because agriculture was not part of the
GATT’s purview. Policymakers recognized such talks would bring up complex
questions about the trade compatibility of domestic policies established to achieve
objectives such as food security, food safety, rural development, and environ-
mental protection.

be put into question. In this regard, we note that the WTO and ILO Secretariats will continue their existing
collaboration.”

87 Consumers may benefit from access to cheaper more efficiently produced food. Smaller producers
may benefit from new markets, creating jobs and economic growth. But small farmers in the developing
world may not be able to benefit from trade liberalization per se. These farmers may not be able to produce
at the quality level required in the highly regulated markets of the US and Europe. In addition, should they
fail to make a livelihood competing in global markets, they may flood urban areas in search of new
income, bringing down wages for other relatively poor people in their home countries, or moving overseas
in search of a better life. Thus, trade liberalization may not increase access to food or food security or
ensure that small farmers can earn enough to provide for their families.

88 The Commission on Human Rights has extensively examined the right to food, and the Special
Rapporteur on the right to food, Jean Ziegler, has noted that despite these government commitments,
hunger and malnutrition persist throughout the world. 3D3, ‘Planting the Rights Seed: A Human Rights
Perspective on Agriculture Trade and the WTO’, Backgrounder No. 1, 3/2005, 4. As a last resort,
governments are required to provide adequate food to those people that cannot feed themselves.

89 Commission on Human Rights, ‘Economic, Social and Cultural Rights: The Right to Food’, Report
Submitted by the Special Rapporteur on the Right to Food, Jean Ziegler, in accordance with Commission
on Human Rights Resolution 2003/25, E/Cn.42004/10, 2/9/2004, 6-8.
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However, at the conclusion of the Uruguay Round of trade talks from 1986 to
1993, officials finally agreed to discuss what they called ‘non-trade concerns’.
when the parties again met to negotiate further agricultural liberalization.?® The
participants also agreed to try to cushion the effect of trade liberalization upon
the poor and upon developing countries.” Finally, the participants acknowledged
that trade liberalization in agriculture could make food more expensive for citizens
in developing and food-importing countries and therefore undermine access to
food. Thus, they agreed to ensure that food-importing nations and developing
countries should be able to obtain both food aid and financial assistance to buy
food if they needed.?

In the years that followed, many countries sought to define these non-trade
concerns and ensure that they remained central to the negotiations.” Some govern-
ments tried to make the case that they must subsidize the production of food
in order to ensure that their consumers could easily get access to food (although
the two are not the same).* But policymakers did not clarify how governments
could ensure access to food at home and abroad under their WTO obligations.

When members agreed to agricultural trade negotiations at Doha in 2001,
they proclaimed that they would work to establish a fair and market-oriented

90 Phase 1 ‘Non-trade Concerns: Agriculture Can Serve Many Purposes’, http://www.wto.org/
English/tratop_e/agric_e/negs_bkgrnd11_nontrade_e.htm, last searched 8/12/2006.

91 Rights and Democracy, ‘Implementing the Human Right to Food: Domestic Obligations and the
International Trade in Agriculture’, Report of an Inter-sessional Workshop Held September 11, 2003 in
Cancun, Mexico’, www.ichrdd.ca/english/commdoc/publications/globalization/F ..., p. 5, last searched
3/3/20085.

92 Members noted ‘It is recognized that during the reform programme least-developed and net food-
importing developing countries may experience negative effects with respect to supplies of food imports on
reasonable terms and conditions. Therefore, a special Decision sets out objectives with regard to the
provision of food aid, the provision of basic foodstuffs in full grant form and aid for agricultural devel-
opment.” Decision on Measures Concerning the Possible Negative Effects of the Reform Programme on
Least-Developed and Net Food-Importing Developing Countries said, ‘It is recognized that during the
reform programme least-developed and net food-importing developing countries may experience negative
effects with respect to supplies of food imports on reasonable terms and conditions. Therefore, a special
Decision sets out objectives with regard to the provision of food aid, the provision of basic foodstuffs in
full grant form and aid for agricultural development. It also refers to the possibility of assistance from the
International Monetary Fund and the World Bank with respect to the short-term financing of commercial
food imports. The Committee of Agriculture, set up under the Agreement on Agriculture, monitors the
follow-up to the Decision’, http://www.wto.org/english/docs_e/legal_e/ursum_e.htm#General.

93 WTO, Committee on Agriculture, G/AG/NG/W/36/Rev.1, 11/9/2000, 2, 4. Policymakers oc-
casionally brought up human rights issues during such discussions. For example, in 2000, the EC, Norway,
Korea, Mauritius, and Switzerland organized a conference on non-trade concerns. These countries were
part of a group of some 38 countries that submitted a note on non-trade concerns to the WTO. In that
note, they stressed ‘every country has the right, in accordance with mutually agreed rules, to address non-
trade concerns, such as ... food security.” The attendee at the conference concluded ‘the question to be
addressed is whether the actual provisions under the URAA (Uruguay Agreement on Agriculture) are
sufficient to fulfill the multiple objectives assigned it by societies, because ‘food is a most essential good.’

See especially Discussion Paper Six, Presented by Norway, ‘The Need for Flexibility in National policy
Design to Address Non-Trade Concerns’, G/AG/NG/W/36 Rev.1, 60.

94 Ibid. Discussion Paper Three, ‘Food Security and the Role of Domestic Agriculture Production’,
Presented by Japan and the Republic of Korea.
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trading system with strengthened rules and specific commitments on government
support and protection for agriculture. They also agreed to take non-trade con-
cerns and the specific needs of developing countries into account as they proceeded
with negotiations.?® Despite this broad agreement, some six years later members
have not found common ground on how to reduce subsidies (which many mem-
bers justify as essential to food security) and maintain access to affordable food for
all. The Agreement on Agriculture allows all WTO members (not just developing
countries) to maintain support measures designed to meet non-trade concerns in a
so-called ‘Green Box’. WTO members disagree as to what measures belong in the
Green Box, as well as what measures are appropriate strategies to address food
security and access to food.?

According to the Institute for Sustainable Development (IISD), WTO members
divided into three groups regarding the role of non-trade concerns. The first group
included many industrialized and middle-income countries such as Norway,
Japan, Switzerland, South Korea, as well as the EC. These countries argued that
agriculture is unlike other traded goods and deserves special treatment and special
rules. In position papers and negotiating documents, they occasionally made
human rights arguments in defense of their position. But the human rights
arguments they made focused on the rights of their citizens and not needy
citizens abroad. The second group, comprised of developed and developing
countries — Canada, Australia, South Africa, and the United States among other
countries — oppose including other support measures in the Green Box. In general,
this group argues that the best way to promote human rights is to let trade flow
without trade supports such as subsidies, export credits, or payments. " (However,
because of its own trade subsidies — for example, cotton — the United States was
often accused of undermining the ability of small farmers to provide for their
families.?® US policymakers found themselves in the odd position of calling for an

95 Doha WTO Ministerial 2001, ‘Ministerial Declaration’, WT/MIN (01)/Dec/1; and http://
www.wto.org/english/tratop_e/dda_e/dohaexplained_e.htm.

96 Under the Agreement on Agriculture, members can freely use trade measures with minimal impact
on trade — they are in a ‘green box’ (‘green’ as in traffic lights). They include government services such as
research, disease control, infrastructure, and food security. They also include payments made directly to
farmers that do not stimulate production, such as certain forms of direct income support, assistance to
help farmers restructure agriculture, and direct payments under environmental and regional assistance
programmes. Governments can also make certain direct payments to farmers where the farmers are re-
quired to limit production (sometimes called ‘blue box’ measures), certain government assistance pro-
grammes to encourage agricultural and rural development in developing countries, and other support on a
small scale (‘de minimis’) when compared with the total value of the product or products supported (5 %
or less in the case of developed countries and 10 % or less for developing countries). http://www.wto.org/
english/thewto_e/whatis_e/tif_e/agrm3_e.htm

97 International Institute for Sustainable Development, ‘Non-Trade Concerns in the agricultural
Negotiations of the World Trade Organization’, Spring 2003, IISD Brief No. 1, 3—4, www.iisd.org, last
searched 8/12/2006.

98 Oxfam: US Blocking Trade Deal at the WTO’, July 28, 2004, at www.oxfam.org/eng/
pr040728_wto.htm; www.maketradefair.com/en/index.php?file=27092003101309.htm, last searched
2/22/2008.
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end to trade-distorting practices and defending its own subsidies.)?® Finally, the
third group, made up of developing countries including India, Pakistan and many
African countries, favors the use of measures to address non-trade concerns for
developing countries, but argues against the use of any trade distorting measures in
developed countries. According to IISD, these countries argue that their non-trade
issues of food security, sustainable rural development, and poverty alleviation are
more urgent than those of the industrialized world and thus they deserve special
treatment.'%® Policymakers from this third group of countries argue that the
agriculture sector is the lynchpin for economic growth and employment in many
developing countries. These countries fear that if their agricultural sectors were
weakened by new exceptions for industrialized countries, they would not be able
to feed their people, ensure food security, create enough new jobs, and reduce
poverty. This position has been seconded by many scholars of development.1®t

Whatever the ultimate outcome of these talks on agriculture, the negotiations
raised public awareness of how the right to food and food security affect the trade
positions of all WTO members. Industrialized and developing countries alike were
equally adamant about the need to protect the food security of their own citizens,
but were unwilling to examine the consequences of their positions upon food
security for humankind. This disconnect between WTO members’ domestic trade
obligations and their global human rights obligations ultimately led to gridlock
at the WTO. Despite their obligations under international human rights law to
take into account the right to food and food security for all people, participants
developed their positions on these issues based on the domestic political concerns.
For many countries, human rights obligations were not a central element of the
decision-making process.

5. Conclusion

The WTO agreements constrain the behavior of governments at the intersection
of trade and human rights. They require that member governments do not
unnecessarily or unduly distort trade when they seek to promote human rights.
This may make it harder for policymakers to use trade to protect human rights at
home or to advance human rights overseas.

Yet human rights questions are seeping into WTO deliberations. As Table 4
illustrates, WTO members have relied upon several avenues to bring human rights
concerns into the purview of the WTO. Human rights issues (in particular labor
rights) have been discussed during accessions and trade policy reviews. While
members did not call them human rights issues, members frequently called on

99 /www.ustr.gov/assets/Document_Library/Fact_Sheets/2004/asset_upload_file784_6153.pdf?ht=
http://www.ustr.gov/Document_Library/Press_Releases/2004/September/WTO_Panel_Issues_Mixed_
Verdict_in_Cotton_Case.html?ht=

100 IISD, ‘Non-Trade Concerns’, 3—4.

101 UNDP, ‘ Asia Pacific Development Report 2006°, 51.
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Table 4. Examples of human rights issues seeping into the WTO

Human rights Avenue Response by members of WTO
Generic Human Rights and Accession Issues sometimes included in
Rule of Law working paper documents
Labor rights Attempt to include in trade Increased discussion in trade policy
negotiations, accessions. reviews. Beginning of discussion
Included in trade policy reviews.  in Vietnam accession.
Access to Safe Affordable Food Negotiations Discussion-at a stalemate
Undermining Human Rights Kimberley Process Waiver Accept/apply for waiver
through Conflict
Access to Affordable Medicines Negotiations at Doha First amendment of WTO.
Right to health Trade disputes EU, Brazil made this argument to

justify trade distortions they put
in place, arguing these distortions
were necessary to protect public

health.
Generic Human Rights Trade Waivers allowing for EU uses GSP to promote
Preference Programs developing country adherence

to internationally accepted
human rights conventions. US
uses GSP to promote labor rights
and intellectual property rights
protection (specific rights)

their fellow WTO members to ensure public participation, due process rights, and
protect intellectual property rights. At its first trade policy review, the represen-
tative of China discussed its concerns about equity, right to education and prop-
erty rights. But WTO member states did not bring up key human rights issues
directly affected by China trade such as labor rights.

Members have also amended the WTO to ensure that the right to protect intel-
lectual property did not undermine the ability of WTO members to provide access
to affordable medicine. In this regard, WTO members were able to find a new
balance between two human rights objectives, while facilitating trade.

Several members have used waivers to promote particular human rights or ad-
herence to internationally accepted human rights conventions. The US has used
trade policy reviews and accessions to prod other countries to make particular
human rights more of a priority. Finally, in several trade disputes, members have
justified their trade-distorting policies by arguing that these measures are needed to
protect public health. Taken in sum, these examples show that WTO members are
working to find ways to balance their domestic (and at times) their international
human rights obligations with their trade obligations.

Nonetheless, WTO member states must do more to ensure that the international
system of trade rules does not undermine human rights. Policymakers must find
ways to ensure that the deals they conclude do not make it harder for governments
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to ensure that their people have access to the resources they need (such as edu-
cation or credit) to participate in local, national, and global markets. Moreover,
they should find ways to examine how national policymakers, tasked to meet
national trade needs, can reconcile that mandate with their international obliga-
tions to promote particular human rights such as the right to food. States are
supposed to refrain from action that could interfere directly or indirectly with the
enjoyment of human rights within their borders or in other countries. In 2007
Costa Rica became the first and only country that has examined a particular trade
agreement (CAFTA) for its effects upon human rights in general (CAFTA).12
We know of no country that has effectively attempted to ensure that its trade
objectives are consistent with its human rights obligations and with the human
rights obligations of its trading partners.

Although human rights concerns are being heard in the corridors of the grand
palace housing the WTO, members do not have sufficient guidance regarding
how they can address dissonance between their trade and human rights obliga-
tions. Perhaps such dissonance can only be addressed though a trade dispute that
addresses whether the WTO should defer to human rights obligations.
Alternatively, member states might achieve further clarity by authorizing the WTO
secretariat to do a study of how trade rules may affect member states ability to
advance human rights at home and abroad.

In sum, policymakers need to do more to clarify the relationship between their
trade and human rights obligations. But policymakers do not have to rewrite
the rules of the road (WTO rules) to accommodate human rights concerns in the
global economy.
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